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The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

counsel, and pursuant to Section 200.190 of the Illinois Commerce Commission’s 

(“Commission” or “ICC”) Rules of Practice (83 Ill. Adm. Code 200.190), respectfully 

submits this Reply to its Motion to Strike Portions of the Initial Brief filed by Petitioner in 

the above-captioned matter. 

I. FutureGen Improperly Represented Staff’s Position in its Initial Brief 

The FutureGen Industrial Alliance, Inc. (“FutureGen” or “the Company”) admits 

that it “articulated the positions of both Staff and the FutureGen Alliance” in its Initial 

Brief (“IB”). (FutureGen Response at 3.)  FutureGen claims to have done so at the 

behest of the Administrative Law Judge (“ALJ”) in this proceeding, who stated: “I would 

like to hear from Staff and FutureGen as to what your different views of the issue are.” 

(Tr. at 72 (Nov. 12, 2013).)  Staff believes the ALJ requested each party to represent its 

own interpretation of the legal issue; she did not request a “discussion” of the different 

interpretations. Furthermore, Staff was able to articulate its position in its IB without 
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referencing any position or possible position of FutureGen; FutureGen should have 

done the same. (See, generally, Staff IB.) 

II.  FutureGen Represented Staff’s Position in an Attempt to Prove the 
Invalidity of the Position 

 
First, the rules of evidence are quite clear that “evidence of the following is not 

admissible on behalf of any party, when offered to prove . . . invalidity of . . . conduct or 

statements made in compromise negotiations regarding the claim.” Ill. Sup. Ct. R. 408. 

The Commission’s rules clearly adopt the rules of evidence applied in civil cases in the 

circuit courts of the State of Illinois. 83 Ill. Admin. Code § 200.610(b) (“In contested 

cases, and licensing proceedings, the rules of evidence and privilege applied in civil 

cases in the circuit courts of the State of Illinois shall be followed.”) (emphasis in 

original).) FutureGen asserts that it represented Staff’s position “as a means to explain 

the parties’ different interpretations of the Act.” (FutureGen Response at 4.) However, 

despite its initial claims, FutureGen clearly attempted to offer up a representation of 

Staff’s position in order to prove the invalidity of Staff’s position. (See, generally, 

FutureGen IB.) This is made all the more clear with the conclusion of FutureGen’s 

Response to Staff’s Motion: “The FutureGen Alliance continues to oppose any request 

to strike the remaining language identified in Staff’s Motion to Strike, as that language 

represents FutureGen Alliance’s arguments regarding Staff’s position.” (FutureGen 

Response at 7 (emphasis added).) Furthermore, even if FutureGen’s claim that it 

attempted to explain the “different interpretations” is accepted, that is also improper, as 

discussed above. For all these reasons, the statements and arguments related to Staff’s 

position laid out in Staff’s Motion to Strike Portions of FutureGen’s Initial Brief (“Motion”) 

should be stricken from FutureGen’s IB. 
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III.  FutureGen’s Assertions of Staff’s Positions are Statements of Fact 
 

The Commission’s rules require that “[s]tatements of fact in briefs . . . should be 

supported by citation to the record.” 83 Ill. Admin. Code § 200.800(a). Throughout its IB, 

FutureGen’s makes representations as to Staff’s purported position and arguments that 

are solely based on the representation of Staff’s purported position; the assertion of 

Staff’s purported position in this manner constitutes statements of fact in FutureGen’s 

IB. Each such attempt constitutes a statement of fact in brief which is unsupported by 

citation to the record. See id. FutureGen’s attempt to re-characterize these statements 

of fact as “statements of its understanding” should be ignored. (FutureGen Response at 

4.) Indeed, although the ALJ specifically required FutureGen to provide citations to the 

record for the statements of fact made in its IB, FutureGen was only able to offer one 

citation: one having to do with FutureGen’s own argument. (Notion of ALJ’s Ruling (Dec. 

9, 2013); FutureGen Response at 5.) FutureGen simply cannot provide support for its 

assertions and counter-arguments as to Staff’s position by citation to the record 

because none exists. Therefore, according to the Commission’s rules of practice, 

FutureGen should not have attempted to include these assertions of fact, and each 

such assertion of fact and each argument based on those assertions of fact should be 

stricken. See 83 Ill. Admin. Code § 200.800(a).  

IV.  FutureGen Should Not have Two Attempts to Present its Reply to Staff’s 
Position 

 
According to the schedule set forth by the ALJ, FutureGen was provided with the 

opportunity to respond to Staff’s arguments in its Reply Brief; any attempt to do so prior 

to its Reply Brief is an improper attempt to have two bites at the apple. See 83 Ill. 

Admin. Code § 200.800(c) (“Parties and the Staff shall not raise an argument in their 
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reply briefs that is not responsive to any argument raised in any other party’s or the 

Staff’s opening brief”). FutureGen notes this rule does not apply to IBs. This is true, but 

responding to issues not yet raised in its IB is much the same as responding to issues 

not raised at all in a Reply Brief. Indeed, the rule shows reply briefs, not initial briefs, are 

intended for parties to respond to arguments raised by other parties. See id.; FutureGen 

Response at 5. FutureGen’s unsupported assertion that Staff somehow represented 

FutureGen in its IB, and therefore FutureGen’s admitted representation of Staff’s 

position is permissible, should be ignored. Staff never represented FutureGen’s 

position; despite FutureGen’s attempts to so spin Staff’s support for its position. (See, 

generally, Staff IB.) Staff merely discussed its own position and the arguments in favor 

of its position in hopes the ALJ and Commission would adopt its position. Furthermore, 

Staff would be unfairly prejudiced by FutureGen’s attempt to have two opportunities to 

reply to Staff’s position, should be it allowed to stand. 

V.  FutureGen’s FERC Discussion is Irrelevant to, and Outside the Scope of 
the Record in, this Proceeding 

 
Staff respectfully requests that FutureGen’s attempt to bring in FERC procedures 

be stricken as irrelevant to, and outside the scope of the record in, this proceeding. 

FutureGen has applied for a certificate with the Illinois Commerce Commission, not 

FERC. (See, generally, FutureGen Application for Certification Authorizing Construction 

and Operation of a Carbon Dioxide Pipeline; FutureGen’s Motion to Amend Application 

for Certification to Construct and Operate A Carbon Dioxide Pipeline.) While the ALJ 

could have taken Administrative Notice of these FERC procedures, the Commission’s 

rules of practice require that “[p]arties and Staff shall be notified . . . of the materials 

noticed.” 83 Ill. Admin. Code § 200.640(c). FutureGen never requested the ALJ take 
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Administrative Notice, and the ALJ did not take Administrative Notice of the FERC 

procedures presented by FutureGen nor provide notice to Staff of having done so 

(because she did not take it).  Additionally, the record was marked “heard and taken” on 

November 12, 2013, and FutureGen attempted to present this new evidence on 

November 26, 2013, two weeks later. Finally, while FutureGen seems to think irrelevant 

information that is not contained in the record should be properly considered by the ALJ, 

the Commission’s rules of practice dictate that “irrelevant . . . evidence shall be 

excluded.” 83 Ill. Admin. Code § 200.610(a).  

VI.  Conclusion  

 WHEREFORE, Staff respectfully requests that the ALJ strike portions of 

FutureGen’s Initial Brief as recommended by Staff in its Motion to Strike Portions of 

FutureGen’s Initial Brief and herein. 

 

       Respectfully submitted, 
       __/s/______________________ 
       KIMBERLY J. SWAN 
       MATTHEW L. HARVEY 
       Office of the General Counsel 
       Illinois Commerce Commission 
       160 N. LaSalle Street, Ste. C-800 
       Chicago, IL 60601 
       Email:  kswan@icc.illinois.gov 
         mlannon@icc.illinois.gov 
       Phone: 312-793-2877 
       Fax:  312-793-1556 
 
December 19, 2013     Counsel on behalf of the Staff  
       Of the Illinois Commerce Commission 
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