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As Environmental Law and Policy Center argues in its Initial Brief, ComEd’s 

Energy Efficiency Plan does not go as far as it should to deliver customer savings.  

While Section 8-103(d) limits how much ComEd can spend in order to cap rates, 

ComEd must demonstrate that it has done everything it can to deliver energy efficiency 

savings to customers within the rate cap.  ComEd’s Plan does not meet this standard.  

ELPC argues in its Initial Brief that the Commission should reject ComEd’s Plan and 

order it to take several steps that ELPC outlines to correct the deficiencies.  ComEd, 

naturally, requests that the Commission deny ELPC’s requests and ELPC takes this 

opportunity to point out fundamental flaws in ComEd’s arguments.1 

 
The Commission Has Authority to Reject ComEd’s Plan and Order the 
Company to Amend it, Including Amendments that Require Additional 
Study 
 
ComEd’s Initial Brief requests that the Commission dismiss nearly all of the 

consumer and environmental groups’ recommendations, which is certainly ComEd’s 

right to do.  However, in terms of its argument regarding the Commission’s limits in 

amending the programs, ComEd goes well beyond the parameters of the law.  ELPC 

and other intervenors ask the Commission to order ComEd to revise its programs to 

reflect increased savings targets and to consider a number of new proposals that will 

require further study and submission to the Commission over a period of the next 

several months.  ComEd argues that these requests go beyond the Commission’s 

authority, but review of 220 ILCS 5/8-103 and the Commission Order in Docket 10-0568 

(Ameren’s 2010 Efficiency Plan) reflect that the Commission has authority to reject a 

utility filing and order further evaluation of issues. 

                                                 
1
 ELPC does not address the issues related to REACT’s pilot proposal, but has reviewed NRDC’s Reply 

Brief and supports its argument. 
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 ComEd states: 
 

Many of these proposals, indeed, impermissibly seek a six month 
extension for consideration by the SAG followed by a “Revised Plan” filing.  
However, this extension to the current statutory framework is not lawful.  
Pursuant to Section 8-103(f), the Commission is required to issue an order 
approving or disapproving Plan 3 within five months of its submission, 
which ensures utilities have sufficient time to finalize their programs before 
launch on June 1, 2014. 
 

ComEd Brief at 12, citing 220 ILCS 5/8-103(f).  ComEd further argues that “to litigate 

one-off issues following approval of Plan 3 misunderstands the nature and complexity of 

this docket and Plan 3, which require a careful balancing of energy savings goals, 

budgets and program offerings.” Id.  While ComEd raises legitimate concerns regarding 

adjustments to the Plan down the road, ComEd’s interpretation of 8-103(f) does not 

accurately reflect the options open to the Commission.  

If the Plan must be set in stone as ComEd argues, then ComEd’s request for 

flexibility to shift funds around during the course of the programs would surely be 

prohibited.  ComEd argues: 

To ensure that ComEd can respond to such changes, “it must retain 
sufficient flexibility to reallocate funds across program elements, including 
the ability to modify, discontinue and add program elements within 
approved programs based on subsequent market research and actual 
implementation experience.” 
 

ComEd Brief at 91 quoting ComEd Ex. 3.0 at 58.  Further, ComEd proposes the 

following matters would be discussed within the SAG: 

 The reallocation of funds among program elements within the Smart Ideas for 
Your Home and Smart Ideas for Your Business programs… 
 

 Discontinuing approved program elements with the Smart Ideas for Your Home 
and Smart Ideas for Your Business programs. 

 

 Adding new program elements with the Smart Ideas for Your Home and Smart 
Ideas for Your Business programs… 
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Id. at 92.  In essence, ComEd’s emphasis on the importance of flexibility in how it runs 

its programs when it wants to make changes, and its desire to work on issues through 

the SAG, is inconsistent with its comments in its Brief that the Commission cannot order 

any additional analysis that would affect programs or any additional review by the SAG 

of other parties’ proposals. 

 ComEd correctly notes that Section 8-103(f) requires the Commission to approve 

or disapprove a Plan within five months of submission. ComEd Brief at 8. However, the 

law also states that: 

If the Commission disapproves a plan, the Commission shall, within 30 
days, describe in detail the reasons for the disapproval and describe a 
path by which the utility may file a revised draft of the plan to address the 
Commission’s concerns satisfactorily. 
 

220 ILCS 8-103(f).  This means the Commission can reject the Plan and direct the utility 

to make changes the Commission deems necessary.  Nothing in this language prevents 

the Commission from rejecting ComEd’s Plan and ordering the utility to do whatever the 

Commission finds appropriate in terms of additional studies, changing program 

elements, or working out additional programs.  To the contrary, ELPC submits that this 

language provides such a path.  This is particularly true given that ComEd has very 

large programs such as C&I Incentives, Single Family Home Performance, and others 

that contain multiple program elements and can easily be adjusted to include additional 

elements. 

ELPC also notes that the Commission has the inherent authority of the Public 

Utilities Act (PUA) to direct utilities as necessary to accomplish the goals of a statute – 

in this case the EEPS lays out clear statutory goals, and the Commission has the 

authority to modify the Plan as it sees fit to accomplish those goals.  Illinois law gives 
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the Commission authority to direct the utility to do what is reasonably necessary to 

accomplish the legislature’s objective.  Abbott Lab. Inc. v. Illinois Commerce Comm'n, 

289 Ill.App.3d 705, 712, 682 N.E.2d 340, 347-348 (1 Dist.1997), citing Lake County Bd. 

of Review v. Prop. Tax Appeal Board, 119 Ill.2d 419, 427, N.E.2d 459 (1988). 

 Importantly, the Commission should note its own action three years ago when it 

rejected Ameren’s Plan in Docket 10-0568, ordering the Company to submit a new plan 

designed to achieve additional savings: 

Following a review of the party's arguments, and taking into account the 
Commission's findings presented here, it appears to the Commission that 
Ameren could achieve additional savings and achieve higher modified 
goals under Section 8-103 of the Act. The Commission finds, and Ameren 
acknowledges, that the revised plan does not contemplate meeting the 
energy savings goals expressed in Section 8-103(b). The Commission 
recognizes that Ameren indicates that it is constrained by the spending 
limitations imposed by Section 8-103; however, the Commission believes 
that a revised plan could be submitted by Ameren, implementing the 
findings expressed in this Order, which would encompass greater energy 
savings, while complying with the spending limitations. The Commission 
recognizes that the statute imposes an ever greater energy efficiency 
savings requirement on Ameren each year, without a proportionate 
increase in funding. The Commission believes that this will require 
Ameren and the various other stakeholders involved in this process to 
develop innovative processes to leverage the available funding to 
implement the will of the Legislature. The Commission believes it is 
appropriate to direct Ameren to make a compliance filing within 30 days of 
the date of this Order, as Ameren suggested in its Brief would be 
appropriate. The Commission directs that this compliance filing contain a 
revised Energy Efficiency and Demand Response Plan, which contains 
terms and provisions consistent with and reflective of the findings and 
determinations contained in this Order. 
 

Final Order 10-0568.  By making such a finding, the Commission made a strong 

statement that while Efficiency Plans have many interdependent parts and ordering 

significant modifications to plans is not optimal, if a utility’s plan falls short of producing 

the savings it should for consumers, the Commission will do what it takes to fix the Plan. 
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 The Commission should also note that in the settlement of the last ComEd 

Efficiency Plan in Docket 10-0570, the stipulation ComEd agreed to contained a number 

of provisions that would require future action within the context of the plan: 

 “For additional funding that is not dedicated to specific programs, 

ComEd will review intervenor positions through the SAG 

concerning the Custom Incentive Program, Midstream Incentive 

Program, Residential Lighting and its Third Party Administration 

Program, Efficiency Innovation, to determine how best to use this 

funding. ComEd commits that the current funding for these 

programs can be expanded if proposals warrant the increase, and 

efforts will be made to maximize the lifetime cost effectiveness of 

the portfolio with additional funds.” Page 19 of Order (Page 3 of 

Settlement Stipulation Joint Exhibit 1.0). 

 

 “ComEd will work with the SAG, and particularly DCEO, to support 

consideration of promoting energy efficiency associated with the 

environmentally safe removal of lighting ballasts within buildings 

constructed prior to 1978 as related to potential PCB exposure.” 

Page 20 of Order (Page 3 of Settlement Stipulation Joint Exhibit 

1.0). 

 

 “ComEd will work with the SAG on a comprehensive review of 

financing options with the intent to pilot the most promising 

options.” Page 20 of Order (Page 3 of Settlement Stipulation Joint 

Exhibit 1.0) 

 
Again, these provisions indicate ComEd’s inconsistency on its ability to make 

adjustments to the Plan. 

 In its Order, the Commission should reject ComEd’s argument that, “While ELPC 

suggests that the Commission direct ComEd to revise Plan 3 or prepare a supplement 

within 6 months of the Plan 3 order addressing a list of ‘solutions/partial solutions,’ 

Section 8-103 forecloses this option.” ComEd Brief at 37.  Review of the parties’ initial 

briefs does in fact reflect numerous requests for follow up items related to the Plan.  
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ELPC understands that when the Commission adds up the requests requiring additional 

action, there are too many to possibly grant them all.  However, that does not mean that 

the Commission should deny all of the requests, rather it should judge each proposed 

change on its merits. 

 
The Commission Should Not Exclude Energy Efficiency Programs that 
Relate to Smart Grid from this Docket 

 
 In addition to the adjustments to the traditional type of energy efficiency 

programs, ELPC asks that ComEd “develop and implement a comprehensive plan 

involving manufacturers, retailers, and other third parties, to enable smart grid devices 

to interact with ComEd’s smart meters…” ELPC Brief at 20. ComEd responds that 

ELPC’s proposal “is not a fully developed program.” ComEd Brief at 49.  ComEd further 

argues, “ELPC’s recommendations appear to be focused on statutory provisions and 

Commission Orders unrelated to Section 8-103 and are therefore outside the scope of 

this docket.”  Id. Both these statements misstate both law and fact.  First, in response to 

the notion that ELPC, and its Witness Mr. Volkmann, fail to offer a fully developed 

program, ELPC submits that in order for the Commission to find a ComEd Plan 

deficient, ELPC need not offer a fully developed program.  The law requires ComEd to 

demonstrate that its Plan meets statutory requirements.  In some circumstances parties 

can develop fully implementable programs, but in other instances doing so requires 

expertise, resources or time beyond parties’ capabilities.  Mr. Volkmann goes into 

sufficient detail in his testimony to satisfy ELPC’s obligation. 

  Second, in regards to the argument that ELPC’s recommendations fall outside 

the scope of Section 8-103, ComEd misstates the parameters set in Sections 8-103 and 
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16-108.6.2  Mr. Volkmann recommends that ComEd revise its Plan to contain a program 

that takes advantage of smart devices that deliver energy efficiency related to ComEd’s 

Smart Grid deployment.  ELPC failed to find anything in Section 8-103 that prohibits 

inclusion of energy efficiency devices in an energy efficiency plan if they also bear a 

relationship to the Smart Grid/AMI program.  While Section 16-108.6 does discuss 

smart devices, it does so in a broad way that focuses on the grid, not the devices: 

Sec. 16-108.6. Provisions relating to Smart Grid Advanced Metering 
Infrastructure Deployment Plan.  "Smart Grid" means investments and 
policies that together promote one or more of the following goals: 
 
(5) Deployment of "smart" technologies (real-time, automated, interactive 
technologies that optimize the physical operation of appliances and 
consumer devices) for metering, communications concerning grid 
operations and status, and distribution automation. 
 
(6) Integration of "smart" appliances and consumer devices. 

 
220 ILCS 5/16-108.6. Subsection (5) focuses on ComEd’s “deployment of “smart” 

technologies… interactive technologies that optimize the physical operation of 

appliances and consumer devices.”  The emphasis here is on the technologies related 

to the grid and the smart meters, not the appliances and consumer devices themselves 

– such as the smart thermostats that Mr. Volkmann emphasizes.  There is a distinct 

difference between the two.  Similarly, (6) discusses integration of smart appliances and 

consumer devices, which describes enablement of those devices to work with the smart 

grid, not promotion of the actual devices through discounts, rebates, public education, 

coordination with manufacturers, etc. that ELPC proposes for ComEd’s EE Plan.  

Moreover, ComEd does not make the argument that the points Mr. Volkmann raises 

                                                 
2
ComEd also misstates ELPC’s position on the financing of a smart devices program.  ComEd mistakenly 

says ELPC recommends elimination of the Emerging Technologies/R&D budget (ComEd Brief at 50), 
when in fact ELPC supports using that budget on the VO feasibility and potential study, Smart Devices, 
and Enhanced AC Cycling.  
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were litigated in the AMI docket (12-0298), and that the Commission decided the smart 

devices issues that ELPC raises in this proceeding. 

Absent such an exclusivity provision in the law, the Commission can and should 

find that ComEd’s Energy Efficiency Plan fails to take advantage of these energy 

efficiency opportunities and order it to do so.  In the alternative, the Commission should 

order ComEd to prepare a smart devices program in advance of its next April 1 AMI 

Plan update filing.  Given the financial investment in AMI that ComEd has required from 

customers, it should be exploring every opportunity to take advantage of energy 

efficiency opportunities related to Smart Grid/AMI. 

 
CONCLUSION 

 
Thanks to ComEd’s previous Efficiency Plans, Illinois is truly a leader in energy 

efficiency.  However, this Plan falls short of the foresight and aggressiveness of 

previous Plans.  The Commission took initiative three years ago when it amended 

Ameren’s Plan in Docket 10-0568, and ELPC urges that it take similar initiative in this 

proceeding and require ComEd to make the changes ELPC outlines in its Initial Brief. 
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