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I. INTRODUCTION 

 As we close in on the sixth year of implementing energy efficiency programs in 

Commonwealth Edison Company’s (“ComEd”) service territory, the Illinois Commerce 

Commission (“Commission”) has the benefit of being able to draw and build upon prior 

Commission orders approving Illinois utilities’ energy efficiency plans, including the important 

policies reflected therein.  Indeed, the Commission’s order approving ComEd’s current 2011 – 

2013 Energy Efficiency and Demand Response Plan (“Plan 2”) considered many of the same 

proposals that are being made in the present docket, and is therefore a particularly useful guide 

as the Commission considers ComEd’s proposed 2014 – 2016 Energy Efficiency and Demand 

Response Plan (“Plan 3”).  While the parties entered into a stipulation in the Plan 2 docket (ICC 

Docket No. 10-0570) to resolve many of the issues there, the Commission nevertheless provided 

specific Analyses and Conclusions of key issues, which are, in many instances, equally 

applicable here. 

 For example, the Commission initially encountered the incongruity of increasing energy 

savings goals and flat budgets under Plan 2 – there, the budgets remained at the Plan Year (“Plan 

Year” or “PY”) 4 level for each of Plan Years 4, 5 and 6, yet the savings goals increased each 

Plan Year.  The Commission concluded that “[i]n such circumstances, Section 8-103(d) allows 

the utility to ‘reduce[]’ its measures and Section 8-103(f)(1) permits the utility to modify the 

standards in subsection (b) and (c).  In addition, Section 8-103(i) permits the ‘efficiency standard 

specified in subsection (b) [to be] modified.’  220 ILCS 5/8-103(i). Thus, ComEd was justified in 

seeking modified savings goals in this Plan.”  Commonwealth Edison Co., ICC Docket No. 07-

0540, Order (Dec. 21, 2010) (“Plan 2 Order”) at 36.  In this Plan 3 docket, the Staff of the 
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Illinois Commerce Commission (“Staff”) and intervenors1 generally agree that ComEd is 

justified in seeking modified savings goals. 

 Similarly, in the Plan 2 docket the Commission also considered various proposals by 

intervenors to increase the proposed modified energy savings goals or add programs to the 

portfolio – indeed, many of the proposals made in the present docket were also advanced in the 

Plan 2 docket.  As ComEd explained in its Initial Brief, the Staff and intervenor proposals at 

issue here are either undeveloped, based on an incorrect factual assumption, or relate to other 

statutory frameworks not at issue in this docket.  Because ComEd’s proposed modified goals are 

the only goals supported with the substantial evidence required for adoption, the Commission 

should again conclude as it did in Plan 2 that intervenors’ “proposals likely require further study 

before they are implemented.”  Plan 2 Order at 36.  Indeed, many of intervenors’ proposals 

admit as much.  Vague and undefined claims about “potential” do not constitute a proposal that 

can be considered, much less adopted, in this docket. 

 Finally, as with Plan 2, the Commission is again confronted with proposals by 

intervenors to elevate the Stakeholder Advisory Group (“SAG”) to a decision-maker and 

overseer of evaluation issues.  Chief among these proposals are the Staff and AG Net-to-Gross 

(“NTG”) frameworks that would charge the SAG with voting and deciding upon the NTG 

values.  Indeed, Staff spends the vast majority of its 70-page brief focusing on evaluation 

proposals, with only a few pages dedicated to the statutory requirements of Section 8-103(f) of 

the Public Utilities Act (“Act”).  To illustrate, Staff’s Initial Brief contains over 50 instances 

                                                 
1 These include the Office of the Attorney General (“AG”), the Citizens Utility Board and City of 

Chicago (jointly “CUB/City”), the Environmental Law and Policy Center (“ELPC”), the Illinois 
Industrial Energy Consumers (“IIEC”), Midwest Cogeneration Association (“MCA”), the Natural 
Resources Defense Council (“NRDC”), and the Coalition to Request Equitable Allocation of Costs 
Together (“REACT”). 
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where it proposes that ComEd be “ordered,” “directed,” or “required” to undertake some new 

action, analysis or reporting requirement pertaining to evaluation or other related issues.  Yet, 

there is no basis – legal or factual – for transferring evaluation tasks from the evaluator to the 

SAG or otherwise requiring that ComEd submit to the SAG’s oversight.  The Commission 

oversees ComEd and its portfolio, and the General Assembly clearly charges the evaluator with 

conducting evaluation, measurement and verification (“EM&V”) activities.  Despite Staff’s and 

the AG’s baseless insinuations to the contrary, there is not a scintilla of evidence that the 

evaluator’s independence has ever been compromised.  To the contrary, Staff and the AG have 

every confidence in the evaluator, as evidenced by their reliance on self-serving email 

correspondence from the evaluator to set the timeline for their NTG frameworks.   See Staff Ex. 

1.2. 

 Accordingly, the Commission should again “decline to adopt intervenors’ proposal 

granting the SAG oversight of the EM&V process or ordering procedural changes.”  Plan 2 

Order at 60.  Instead, the Commission should continue the NTG and Realization Rate (“RR”) 

frameworks it first approved in Plan 2, which ComEd has modified to incorporate the 

independent evaluator and account for the adoption of the Technical Reference Manual 

(“TRM”), as well as continue the flexibility and banking frameworks it approved in Plan 2.  

Similarly, the Commission should reject Staff’s 50-plus requests to micromanage ComEd and 

the portfolio.  No other party seeks this information and, if any of it might have relevance at 

some later date (and it is not at all clear that it would), it is more properly styled as a data request 

and submitted in the appropriate docket.     
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II. COMED’S PLAN COMPLIES WITH SECTION 8-103(F), AND SHOULD BE 
APPROVED 

As discussed in Section IV of ComEd’s Initial Brief, Plan 3 meets each of the filing 

requirements of Section 8-103(f).  As also set forth therein and below, Staff and intervenors have 

offered nothing that provides a basis to find otherwise or to change Plan 3.  As such, the 

Commission should approve ComEd’s Plan.2 

A. ComEd’s Plan Is Designed to Achieve the Energy Savings Goals of 
Subsections (b) and (c) of Section 8-103, as Modified by Subsections (d) and 
(e). 

1. The Energy Savings Goals Set Forth in ComEd’s Plan Should Be 
Approved. 

The significant points regarding Plan 3’s modified goals (discussed in Section IV.A.1 of 

ComEd’s Initial Brief) are generally not disputed.  Staff and virtually all intervenors agree with 

the core assumption that based on Section 8-103 and its severe budget constraints, the energy 

savings goals for Plan Years 7 through 9 must be adjusted downward.  They also do not dispute 

that three key factors further exacerbate the challenges of the incongruity between the statute’s 

increasing goals and flat budgets:  (1) the “low-hanging fruit” from less costly measures that 

generate substantial kWh savings (e.g., compact fluorescent lamps (“CFLs”)) already has been 

captured, which creates significant challenges to developing additional energy efficiency 

programs within the spending screens; (2) the federal Energy Independence and Security Act 

(“EISA”) prohibition on the manufacture of certain incandescent bulbs is essentially eliminating 

over time some of the least expensive kilowatthour (“kWh”) savings opportunities; and (3) the 

Home Energy Report (“HER”) program offered under Plan 2, which procured the cheapest 

                                                 
2 Because Staff and intervenors have not, in many instances, presented anything new in their 

Initial Briefs regarding their proposals, ComEd has not again addressed every proposal that it discussed in 
its Initial Brief.  Accordingly, ComEd’s silence on a proposal in this Reply Brief should not be construed 
as a waiver of any of its arguments.   
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energy efficiency in Plan Year 5, was transferred to the new Illinois Power Agency (“IPA”) 

portfolio under Section 16-111.5B.  ComEd Init. Br. at 14-15. 

Moreover, the inputs to and results of the DSMore cost-effectiveness analysis are not 

challenged, and no party took issue with the analysis and data supporting the portfolio of 

programs and projected kWh savings.  And, perhaps most importantly, no party took issue with 

ComEd witness Mr. Brandt’s detailed testimony explaining that the residential Smart Ideas for 

Your Home program and commercial Smart Ideas for Your Business program already reflect 

maximum kWh savings under the current program designs.  Even if additional funds could be 

freed up for these programs, there is no evidence that those funds would generate the undefined 

kWh savings assumed by intervenors.  ComEd Init. Br. at 17-18. 

Intervenors instead complain that the portfolio’s energy savings goals will not 

sufficiently challenge ComEd, and base these complaints on ComEd’s past success in exceeding 

the energy savings goals.  These complaints, however, fail to consider that the legislature – not 

ComEd – set these prior statutory goals and budgets.  While the General Assembly chose to 

adequately fund achievement of these prior goals, that is not at all the case for Plan Years 7 

through 9.   Thus, the past cannot be used as “evidence” that ComEd has a history of proposing 

cautious or unchallenging goals – to the contrary, the past goals and budgets were set by the 

General Assembly, and ComEd performed as best it could under that framework.  Here again, 

ComEd proposes the best portfolio it could build under the budget constraints.  No party 

challenges this analysis, and, in fact, the AG confirms that it has “uncovered no evidence in this 

docket that ComEd’s forecasts are somehow biased.”  AG Init. Br. at 22. 

Rather, intervenors have presented proposals to increase Plan 3’s proposed savings goals, 

but these proposals generally have not been submitted to and vetted by the SAG, lack specificity 
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regarding their budgets and the savings that they might produce, are unsupported by evidence, 

and cannot statutorily or practically be considered in this docket.  Some of these proposals, 

indeed, were offered and rejected in connection with Plan 2 for the same reasons and have not 

been further developed since then.  All of these proposals should be rejected. 

2. Intervenors’ Proposals Regarding ComEd’s Energy Savings Goals 
Should Be Rejected. 

a. The AG’s recommendation concerning the Residential 
Lighting program. 

The AG has recommended that the Commission order ComEd to move the Residential 

Lighting program element from the Section 8-103 portfolio to the Section 16-111.5B IPA 

programs for PY8 and PY9, and claims this could increase ComEd’s modified goals by 22%.  

Mosenthal Dir., AG Ex. 1.0C, 9:1-11.3  Although the AG claims that ComEd “fail[ed] to 

leverage existing cost-effective programs through the IPA’s efficiency portfolio, pursuant to 

Section 16-111.5B,” the AG cites to no legal standard that ComEd purportedly “failed” to 

satisfy.  AG Init. Br. at 9.  Indeed, as discussed below, there is no such standard, and the AG’s 

entire proposal rests on the blurring of two very distinct statutory frameworks.   

As discussed in Section IV.A.2.a of ComEd’s Initial Brief, the Act precludes 

consideration of the AG’s proposal in this docket because: 

 Section 8-103 governs the scope of this docket and limits it to review and approval of 

ComEd’s energy efficiency plan.  220 ILCS 5/8-103. 

 Section 16-111.5B governs review and approval of additional energy efficiency in the 

context of ComEd’s annual procurement process.  220 ILCS 5/16-111.5B.   

                                                 
3 The AG does not include PY7 because it is already too late in the process to make that change.  

Id.   
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 Neither Section 8-103 nor 16-111.5B includes a provision authorizing transfer of a 

particular program to the IPA as part of the consideration of an electric utility’s energy 

efficiency plan pursuant to Section 8-103.   

 The analysis required to approve a program under Section 16-111.5B was not, and cannot 

be, presented or considered in this docket.  See 220 ILCS 5/16-111.5B(a)(1)-(3).   

ComEd Init. Br. at 20-21.  The AG, indeed, appears to recognize that its proposal is beyond the 

scope of this docket when it admits that the proposed transfer could not be accomplished here.  

Rather, under the AG proposal, the Commission would sever the successful and popular 

Residential Lighting program from Plan 3 and then direct ComEd to “bid th[e] program into the 

IPA” at some later date, which is a reference to an IPA docket process rather than a Section 8-

103 docket process.  AG Init. Br. at 11.  This means that, after PY7, the program would become 

stranded and possibly be shut down until the IPA considers it.  And, as even the AG admits, the 

program’s incorporation into the IPA portfolio is uncertain because “the Company would have to 

demonstrate at that time that the program is still cost-effective.”  AG Init. Br. at 18.  None of 

these hurdles remains in this docket.  

Notwithstanding that the AG’s proposal is contrary to the law, the AG’s assertions that 

moving the program to the IPA would not diminish the amount of energy efficiency being 

offered to the residential sector under Plan 3 also miss the mark.  AG Init. Br. at 11-12.  To be 

clear, the legal standard in this docket is not whether residential customers generally have access 

to energy efficiency measures.  Rather, Section 8-103(f)(5) requires that Plan 3’s measures 

“represent a diverse cross-section of opportunities for customers of all rate classes to participate 

in the programs.”  220 ILCS 5/8-103(f)(5).  While residential customers might be able to resume 

participation in the Residential Lighting program at some later date, that participation would not 
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be under Plan 3.  Moving this program thus would conflict with the mandate of Section 8-103, 

especially when one considers that the HER program already has been moved to the IPA.  

Indeed, if the Residential Lighting program were also moved out of the Section 8-103 portfolio, 

the main program offering for residential customers would be limited to the Appliance Recycling 

program.  Brandt Reb., ComEd Ex. 3.0, 14:302-312.   

Finally, ComEd notes that IIEC opposes the AG’s proposal because it would further 

increase the portfolio costs paid by Commercial & Industrial (“C&I”) customers.  IIEC Init. Br. 

at 7-10; Stephens Reb., IIEC Ex. 2.0, 3:12-4:10.  IIEC’s concerns are indeed valid – the AG’s 

proposal, if adopted, would increase C&I customers’ costs.  Brandt Reb., ComEd Ex. 3.0, 

15:315-317.  In addition, as discussed in Section IV.A.1 of ComEd’s Initial Brief, there is no 

evidence that the additional funding available to the C&I portfolio would actually generate 

additional kWh savings.  Id., 15:317-319.  Accordingly, the proposal to transfer the Residential 

Lighting program element should be rejected as legally impermissible or, in the alternative, 

rejected on its merits. 

b. The AG’s and NRDC’s proposals to attribute savings to the 
Large C&I Pilot program. 

Although ComEd witness Mr. Brandt clarified in his rebuttal testimony that the Large 

C&I Pilot program’s projected energy savings are already reflected in Plan 3, both the AG and 

NRDC ignore this testimony and continue to recommend that ComEd allocate kWh savings to 

the Large C&I Pilot program, which would double count the savings projected for this 

experimental pilot program.4  This is particularly troubling given ComEd’s and stakeholders’ 

lack of experience implementing the Pilot program, which further increases uncertainty and risks 

                                                 
4 Brandt Reb., ComEd Ex. 3.0, 15:328-16:343; AG Init. Br. at 16; Mosenthal Dir., AG Ex. 1.0C, 

11:22-12:11; NRDC Init. Br. at 7-8; Neme Dir., NRDC Ex. 1.0, 11:183-188. 
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regarding how the Pilot will perform.  ComEd is disappointed that intervenors would take 

advantage of the Pilot’s preliminary framework in an effort to artificially inflate the modified 

savings goals.  It is unclear why intervenors refuse to acknowledge, much less credit, Mr. 

Brandt’s explanation of how the Pilot’s energy saving were incorporated within Plan 3.  See 

Brandt Reb., ComEd Ex. 3.0, 15:328-16:343; ComEd Init. Br. at 22.  They simply ignore it.    

To dispel any confusion, ComEd again sets forth below the testimony it has offered on 

this matter, which demonstrates that an estimate of kWh savings for the Large C&I Pilot 

program is already included within the projected kWh savings for the C&I Incentives program.  

Brandt Reb., ComEd Ex. 3.0, 15:328-16:343.  As set forth in Section IV.A.2.b of ComEd’s 

Initial Brief: 

 ComEd included the budget and kWh savings for the Large C&I Pilot in the C&I 

Incentives program for Plan 3.  Brandt Reb., ComEd Ex. 3.0, 15:328-16:343. 

 Plan 3 states that “[t]he Total Budget for C&I Incentives includes the costs associated 

with the Large C&I Pilot.”  ComEd Ex. 1.0 at 68, fn. 26..   

 While the Plan should have explicitly provided the same clarification regarding the kWh 

savings, they are in fact included.  Brandt Reb., ComEd Ex. 3.0, 15:328-335.   

 While ComEd has not yet developed a specific savings estimate for the Large C&I Pilot 

program, it has assumed for planning purposes that energy efficiency projects that occur 

within the Pilot program are projects that could have occurred within the C&I Incentive 

program.  Id., 15:337-16:340.   

 As a result, ComEd is assuming for planning purposes only that the Pilot projects would 

achieve savings at the same cost as those achieved in the larger C&I Incentive program.  

Id., 16:340-341.   
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These facts are further illustrated in the following two tables. As reflected in Table 1 

below, the annual $5 million budget for the Large C&I Pilot program is included within, and 

represents roughly 13% of, the entire annual C&I Incentive program.  See ComEd Ex. 1.0 at 68, 

fn. 26.  For convenience, the specific percentage of the C&I Incentives budget for each year that 

is not devoted to the Large C&I Pilot program is reflected below the chart. 

 

Table 1 

 PY7 PY8 PY9 
C&I Incentives program budget (less Pilot) $   35,071,140 $    33,064,531 $      34,603,142

Large C&I Pilot budget $     5,000,000 $      5,000,000 $        5,000,000

                             Total C&I Incentives program budget $   40,071,140 $    38,064,531 $      39,603,142

    87.5%                    86.9%                      87.4% 

 

Consistent with Mr. Brandt’s testimony that the kWh savings associated with the Large C&I 

Pilot program are already reflected in the overall projected kWh savings for the C&I Incentives 

program and were estimated using the same savings calculation applicable to the overall 

Incentive program (Brandt Reb., ComEd Ex. 3.0, 15:328-335), Table 2 reflects the annual 

projected kWh savings breakdown using the percentages identified in Table 1.  Again, the 

specific percentage of the Incentives program goal that is not associated with the Large C&I 

Pilot is reflected below Table 2. 

Table 2 

 PY7 PY8 PY9 
C&I Incentives program kWh savings (less Pilot) 158,658 141,365 141,399

Large C&I Pilot kWh savings 22,619 21,377 20,432

                    Total C&I Incentives program kWh savings 181,277 162,742 161,831

    87.5%                    86.9%                      87.4% 
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Plan 3 thus already attributes savings of 64,428 MWh over the three-year Plan period to 

the Large C&I Pilot program (22,619 MWh + 21,377 MWh + 20,432 MWh).  While these 

projected savings are similar to the 76,388 MWh that the AG would attribute (AG Init. Br. at 16) 

and the 75,000 MWh that NRDC would attribute (NRDC Init. Br. at 7), Tables 1 and 2 

demonstrate that these savings are already included.  To add these additional savings, then, 

would double count the projected savings and artificially inflate the modified goals.  Brandt 

Reb., ComEd Ex. 3.0, 16:342-343.   

Finally, ComEd notes that these efforts to artificially inflate a pilot program’s estimates 

of energy savings are especially troublesome given the unpredictable and experimental nature of 

pilot programs.  Indeed, ComEd readily admits that it has not developed specific kWh savings 

goals associated with the Pilot program because the program is brand new and its performance 

untested.  ComEd Init. Br. at 22.  As a result, the only planning assumptions ComEd could use 

were those associated with the larger Incentives program.  It is particularly unfair, then, that 

intervenors seek to take advantage of the uncertainty surrounding a new pilot program and 

double count the savings associated with the Pilot.  The recommendations to add kWh savings 

based on the Large C&I Pilot program thus are incorrect and should be rejected. 

c. Proposals to adjust the CFL carryover calculation and exclude 
CFL carryover. 

Proposals to adjust the CFL carryover calculation.  The AG, CUB/City, and NRDC 

have proposed adjustments to the CFL carryover calculation and claim that these adjustments 

will increase the savings that can be achieved in PY7 through PY9.  Mosenthal Dir., AG Ex. 

1.0C, 5:18-27, 19:19-20:3; Devens Dir., CUB/City Ex. 1.0, 17:362-18:378, 18:399-19:405; 

Neme Dir., NRDC Ex. 1.0, 12:208-14:229.  These proposals attempt to estimate carryover 

impacts for PY7 through PY9 even though the amounts are set by the TRM and are not yet 
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known.  As discussed in Section IV.A.2.c of ComEd’s Initial Brief, these speculative 

adjustments should be rejected. 

In brief, ComEd accounted for CFL carryover in Plan 3 – for planning purposes – by 

simply assuming all CFLs are installed in the year they are purchased.  Brandt Reb., ComEd Ex. 

3.0, 16:353-355.  ComEd employed this straightforward “accounting” method because the 

applicable carryover installation rate values for PY7 through PY9 are not yet known and will be 

established by subsequent TRMs.  While NRDC claims that ComEd has not demonstrated that 

its approach is “the most accurate” (NRDC Init. Br. at 12), ComEd finds this criticism to equally 

apply to NRDC’s own proposal, which engages in speculation regarding what the subsequent 

TRM values might be.  It is true that the Commission has a choice between competing 

methodologies here, and ComEd urges the Commission to adopt its simple and transparent 

planning methodology rather than engage in the speculation invited by NRDC.  The Commission 

will ultimately determine these values in the respective TRMs, but that time is not now.  The 

modified goals thus should not be further adjusted based on this issue.  

Proposed exclusion of CFL carryover.  In its Initial Brief, the AG reverses course and 

acknowledges that the Commission should reject its original proposal that the Commission 

dispose of the carryover process altogether for evaluation purposes and simply assume that CFLs 

are installed in the year they are purchased.  Mosenthal Dir., AG Ex. 1.0C, 20:5-22; AG Init. Br. 

at 34 (“To be clear, the proposal was just a suggestion …  That being said, the OAG supports  
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retaining the existing carryover policy … .”)5  ComEd agrees. 6 

d. Proposals that the modified goals should include a 5% 
downward adjustment to account for risk. 

Intervenors do not dispute the portfolio-associated risks that ComEd bears, including the 

risks relating to the Large C&I Pilot program, evaluation risks, and planning risks described in 

Section IV.A.2.d of ComEd’s Initial Brief.  They instead take the position that ComEd should 

not account for these risks with a 5% reduction of the savings goals because, they say, Plan 3’s 

savings goals should reflect ComEd’s “best estimate” of the savings that the portfolio will 

achieve.  AG Init. Br. at 20-23; Mosenthal Dir., AG Ex. 1.0C, 13:12-14:14; NRDC Init. Br. at 

16-18; Neme Dir., NRDC Ex. 1.0, 19:320-21:347; CUB/City Init. Br. at 8-9; Devens Reb., 

CUB/City Ex. 2.0, 9:201-10:232.  Yet, in taking these positions, the parties ignore the ways in 

which their proposals admittedly increase uncertainty and risk.  For example, AG and Staff admit 

that their NTG frameworks introduce new elements of uncertainty and retrospective application 

                                                 
5 Although the AG states that the Commission “clearly has the authority to order a modification 

to TRM [sic]” (AG Init. Br. at 34), its apparent acknowledgement that its proposal to eliminate CFL 
carryover should be rejected makes it uncertain whether the AG continues to recommend removing CFL 
carryover from the TRM.  AG Init. Br. at 34 (“To be clear, the proposal was just a suggestion …  That 
being said, the OAG supports retaining the existing carryover policy … .”)  However, as Staff notes, if the 
AG “wants to remove CFL carryover from the IL-TRM,” then the AG “should submit a recommendation 
for a TRM Update through the TRM Update Process outlined in the Commission-adopted IL-TRM Policy 
Document.  (Staff Ex. 3.2 at 5-8.)  The proper forum to raise this issue is not a single utility’s three-year 
plan filing docket, when the IL-TRM impacts all the Illinois program administrators.  Thus, [Staff] 
recommends that the Commission decline to rule on [the AG’s] proposal to discontinue CFL carryover in 
this docket.”  Hinman Reb., Staff Ex. 3.0, 23:531-24:537.  This docket is not the correct forum. 

6 The AG’s previous recommendation against allowing the carryover of CFL savings from PY5 
and PY6 to be incorporated into Plan 3, and current recommendation that the savings goals be raised by 
the amount of CFL carryover, also appear to conflate “banking” kWh savings with the distinct concept of 
CFL carryover.  AG Init. Br. at 33-34; Mosenthal Dir., AG Ex. 1.0C, 20:10-22.  Banked kWh savings 
reflect excess savings associated with measures that were actually installed in a previous year, with a 
portion of those savings being carried over for application in a future year.  Brandt Reb., ComEd Ex. 3.0, 
17:377-379.  CFL carryover, on the other hand, reflects the deferred installation of measures purchased in 
a previous year.  Id., 17:379-381.  Counting CFL carryover is consistent with Section 8-103 as the 
deferred installations are still being implemented in the year that savings are claimed, regardless of 
whether banked kWh savings may be applied.  ComEd Init. Br. at 24. 
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of NTG values.  Mosenthal Dir., AG Ex. 1.0C, 32:21-33:8, 34:16-17; Hinman Reb., Staff Ex. 

3.0, 14:301-15:331, 19:433-435.  Similarly, while parties advocate for the adoption of the 

Modified Pilot program, this is a brand new program in Illinois, and its performance uncertain.  

As a result, ComEd continues to advocate that the modest 5% risk adjustment be retained. 

ComEd further notes that, in the event the Commission were to decline to adopt the 5% 

risk adjustment, ComEd’s proposed goals would still require adjustment to account for the 

software “bug” ComEd identified in the DSMore cost-effectiveness program after the filing of 

Plan 3.  Brandt Reb., ComEd Ex. 3.0, 35:796-36:799.  This software bug produced a calculation 

error based on misstated incremental energy savings in certain circumstances.  Id.  This error 

caused the PY8 and PY9 savings for ComEd’s Residential Lighting program to be overstated by 

5,514,020 kWh and 7,872,285 kWh, respectively.  Id., 36:799-804.  No party disputes these 

amounts.  While ComEd stated in testimony and its Initial Brief that it could absorb this risk if 

the 5% adjustment were adopted, it cannot do so without such protection. The following table 

shows how the goals would need to be adjusted if the 5% risk factor is eliminated and the error 

resulting from the software bug is corrected. 

 

 PY7 PY8 PY9 
ComEd's Original Proposed Goals 630,000 615,000 600,000

Removal of 5% Risk Adjustment 33,218 32,474 30,870

Addition for DSMore Residential Lighting Error 0 (5,514) (7,872)

ComEd's Revised Proposed Goals 663,218 641,960 622,998

 
           

e. Budget-related proposals. 

Budget-reduction proposals.  As set forth in Section IV.A.2.e of ComEd’s Initial Brief, 

intervenors’ budget-reduction proposals should be rejected.  In brief: 
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 The NRDC, ELPC, Staff, and CUB/City proposals to significantly reduce the Education 

and Outreach budget are mistaken and, in some instances, are based on assumptions or 

positions whose consideration is beyond the scope of this docket.  ComEd Init. Br. at 27.  

For example, ELPC seeks to repurpose funds to education efforts related to Advanced 

Metering Infrastructure (“AMI”), which are already funded under Article XVI of the Act.  

Volkmann Dir., ELPC Ex. 2.0, 30:9-30:2; ComEd Init. Br. at 28. 

 The NRDC, Staff, and CUB/City proposals to reduce the Emerging Technology / 

Research & Development (“R&D”) budget and, in the case of ELPC to eliminate it, 

similarly are shortsighted and, again, beyond the scope of this docket in some instances.  

Moreover, ComEd finds it odd that intervenors would seek to reduce or eliminate these 

budgets because they would be needed to fund the many proposals intervenors request be 

explored following the close of this docket.  ComEd Init. Br. at 28-29. 

 The NRDC, Staff, and CUB/City proposals to reduce non-program specific Labor costs 

(included in Portfolio Administration) ignore the evidence and, in any event, prematurely 

seek to litigate the prudence and reasonableness of these costs prior to their incurrence.  

Id. at 29-30. 

It also should be noted that as the portfolio matures, education, outreach, and R&D become 

more, rather than less, important.   

Finally, and perhaps most importantly, the fact that dollars could be freed up from cutting 

budgets does nothing to show how these dollars would generate actual kWh savings.  To be sure, 

Staff and intervenors make no specific showing as to which programs would receive these funds 

or how programs would be modified to achieve increased kWh savings.  Indeed, no intervenor 

took issue with ComEd witness Mr. Brandt’s testimony that the current program designs already 
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reflect the maximum amount of kWh savings that can be achieved thereunder.  Brandt Reb., 

ComEd Ex. 3.0, 8:159-166, 9:194-10:207, 10:209-222, 11:225-233, 11:236-261, 12:263-268; 

ComEd Ex. 1.0 at 33; Neme Dir., NRDC Dir., NRDC Ex. 1.0, 9:147-148.  Cutting important 

budgets just to pour cash into undefined programs is not a proposal capable of adoption in this 

docket.    

Request that the Commission provide a definition for “breakthrough equipment 

and technologies.”  Both Section IV.A.2.e of ComEd’s Initial Brief and NRDC’s Initial Brief (at 

29-30) explain why Staff’s request that the Commission provide a definition for “breakthrough 

equipment and technologies” out of concerns that the 3% budget limitation on these costs be 

maintained (Hinman Dir., Staff Ex. 1.0, 26:589-619) is a solution in search of a problem and 

should be rejected.   

Proposal to require the entire budget to be spent.  While ComEd does not take issue 

with Staff’s and CUB/City’s recommendation that ComEd should spend the entire budget during 

Plan 3 given the severe budget limitations and modified goals, Section IV.A.2.e of ComEd’s 

Initial Brief demonstrates that Staff’s and CUB/City’s complaints that ComEd should have spent 

the entire budget in each of Plan Years 1 through 5 are not supported by Section 8-103, pervert 

this statute’s plain intent and goals, and are incoherent and illogical based on their opposition to 

carrying over banked savings from Plan 2 to Plan 3.  ComEd Init. Br. at 31-32. 

f. Air Conditioner (“AC”) Cycling program proposal. 

Section IV.A.2.f of ComEd’s Initial Brief establishes that NRDC’s proposal to recover 

amortized costs associated with the capital investment in the Plan 1 AC Cycling program through 

base rates rather than through Rider EDA – Energy Efficiency and Demand Response 

Adjustment (“Rider EDA”) – should be rejected.  See ComEd Init. Br. at 34-35; Neme Dir., 

NRDC Ex. 1.0, 18:305-311.  This proposal is contrary to Section 8-103, the Plan 1 Order, the 
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Plan 2 Order, and Rider EDA.  NRDC’s Initial Brief (at 15-16) offers nothing to overcome any, 

much less all, of these barriers. 

g. Other NRDC proposals. 

NRDC claims that the 62% increase in the assumed cost of acquired savings from 

ComEd’s C&I Incentives program and a 25% increase in the cost per unit of savings in the 

Appliance Recycling program support raising the savings goals because the costs are too high 

and should be lowered.  NRDC Init. Br. at 6.  These costs, however, along with the analysis of 

every individual measure for every program in the portfolio, were included in the DSMore 

analysis provided to all of the parties during the discovery phase of this docket.  See App. B to 

ComEd Init. Br., ComEd Ex. 3.1, ComEd Response to Staff Data Request JLH 1.02; Brandt 

Reb., ComEd Ex. 3.0, 9:182-184.  No intervenor challenged the inputs to or results of the 

DSMore analysis or proposed data or inputs that they believed to be more accurate or credible.  

Brandt Reb., ComEd Ex. 3.0, 9:188-190.  Indeed, AG witness Mr. Mosenthal testified that “[f]or 

the most part, [sic] I believe overall costs per unit of savings are reasonable and reasonably 

consistent with past performance.”  Mosenthal Dir., AG Ex. 1.0C, 5:3-4, 8:5-6. 

Moreover, as to NRDC’s claims regarding the assumed cost of acquired savings from the 

C&I Incentives program, NRDC cites four factors identified in ComEd’s Response to NRDC 

Data Request 5.05, and claims these factors do not justify the increased costs.  NRDC Init. Br. at 

8-11.  Yet, NRDC plainly ignores the other factors identified by ComEd in the same Response.  

Specifically, ComEd responded:  “Because of the factors described above, ComEd anticipates 

that it will need to increase marketing, outreach and bonus offerings to meet projected C&I 

Incentives program energy savings goals.  This will translate to a higher cost per kWh overall.”  

NRDC Cross Ex. 1, ComEd Response to NRDC Data Request 5.05.  As to the increase in the 

cost per unit of savings in the Appliance Recycling program, NRDC errs in its claim that the 
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projected increase in costs is unsupported.  NRDC Init. Br. at 6.  To the contrary, while NRDC 

may disagree with ComEd’s assumptions, it has not provided any substitute.  Indeed, ComEd’s 

assumptions are based on, inter alia, over five years of managing this program in the 

marketplace and working with implementation contractors.  As such, NRDC’s claims thus fail to 

provide any evidentiary basis to raise the savings goals.  The same is true concerning NRDC’s 

speculative assertion regarding potential additional PJM revenue.  NRDC Init. Br. at 6, 16-17.)  

As Section IV.A of ComEd’s Initial Brief repeatedly explains, the portfolio reflects maximum 

kWh savings under the current program designs and there is no indication that additional funding 

would produce additional savings.  Brandt Reb., ComEd Ex. 3.0, 8:159-166, 9:194-10:207, 

10:209-222, 11:225-233, 11:236-261, 12:263-268; ComEd Ex. 1.0 at 33; Neme Dir., NRDC Dir., 

NRDC Ex. 1.0, 9:147-148. 

h. CUB/City and ELPC proposals. 

Mistaken and unsupported proposals for higher savings goals.  Section IV.A.2.g of 

ComEd’s Initial Brief establishes that CUB/City’s proposal that the PY7 through PY9 goals 

should be consistent with the PY4 through PY6 goals (Devens Dir., CUB/City Ex. 1.0, 9:195-

10:215) lacks foundation and should be rejected because it based on an overly simplistic 

approach that wrongly assumes that the same factors that impacted ComEd’s performance during 

Plan 2 will also impact its performance during Plan 3.  ComEd Init. Br. at 35-36. 

Section IV.A.2.h of ComEd’s Initial Brief similarly establishes that ELPC’s assertion that 

the modified goals should be two thirds of the statutory goals should be rejected because it is 

unsupported by any analysis that would make this arbitrary fraction of the statutory goals 

achievable or more “correct” than the reasoned and thoroughly supported goals calculated by 

ComEd.  Crandall Dir., ELPC Ex. 1.0, 6:18-19; ComEd Init. Br. at 36-38.   
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CUB/City’s Initial Brief (at 4-8) repeats its mistaken approach, and ELPC’s Initial Brief 

(at 7) continues to advocate for the arbitrary fraction of the statutory goals without supporting 

analysis.  Their proposals accordingly should be rejected. 

ELPC’s other proposals, including its additional financing proposal, were already 

rejected by the Plan 2 Order.  Section IV.A.2.h of ComEd’s Initial Brief establishes that 

ELPC’s array of other proposals – including the use of aggressive and targeted marketing, public 

service announcements, additional technical assistance, third party financing, smart meters, rate 

modifications, and PJM resource bidding, and additional financing of the portfolio through 

amortization and capitalization of costs – should be rejected because each (1) has not been 

presented previously or vetted through the SAG, or (2) fails to provide a specific proposal and 

instead requests study in the SAG.  For example, ELPC’s proposal that ComEd procure 

additional financial support for the portfolio has both of these defects, with Staff also noting the 

latter.  Hinman Reb., Staff Ex. 3.0, 29:665-31:700; Crandall Dir., ELPC Ex. 1.0, 18:1-20:2; 

ComEd Init. Br. at 36-37.   

The ELPC financing proposals, indeed, are particularly egregious because the Plan 2 

Order previously rejected them as contrary to Section 8-103.  “The Commission further finds 

that there is no basis for requiring a utility subject to Section 8-103 to procure additional funding 

outside of the cost recovery mechanism authorized by Section 8-103.  In the Commission’s view, 

Section 8-103 does not contemplate such outside funding. Rather, the statutory framework 

contemplates funding of the measures through the Commission-approved tariff mechanism and a 

reduction in measures and goals to the extent the budgets constrain the utility’s ability to achieve 
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the goals.”  Plan 2 Order at 36.  ELPC’s Initial Brief (at 10-11) offers nothing new and no basis 

to alter these conclusions.7 

No “revised plan.”  CUB/City and ELPC continue to suggest in their Initial Briefs that 

the Commission direct ComEd to submit a revised Plan 3.  CUB/City Init. Br. at 3, 9, 13, 14; 

ELPC Init. Br. at 7.  As Section IV.A.2.h of ComEd’s Initial Brief explained, Section 8-103 

forecloses this option, legally if not practically.  The Commission must review and approve Plan 

3 – and any proposed changes to that Plan 3 – within the five-month statutory period set by the 

statute.  220 ILCS 5/8-103(f).  As the AG’s witness Mr. Mosenthal observed: “I do not believe it 

is realistic to expect ComEd to submit a revised plan on the day the Plan period starts.  ComEd 

needs the time and certainty provided by timely Commission approval of its plan to put in place 

the many activities and decisions necessary to run an effective and efficient portfolio of 

programs.”  Mosenthal Reb., AG Ex. 2.0C, 16:16-21. 

3. The Proposed Measures in ComEd’s Plan Are Designed to Achieve 
the Requirements of Section 8-103(c). 

Section IV.A.3 of ComEd’s Initial Brief sets forth ComEd’s compliance with its 

obligation under Section 8-103(c) to “implement cost-effective demand-response measures to 

reduce peak demand by 0.1% over the prior year for eligible retail customers … .”  220 ILCS 

5/8-103(c).   

                                                 
7 Section IV.A.2.h also explains that ELPC’s suggestions that ComEd modify or expand existing 

programs to improve cost-effectiveness offer no concrete recommendations as to which programs could 
be modified or expanded and generally include no support, including any indication of how much they 
would cost or whether they would achieve any savings, if implemented.  As also previously noted, absent 
this support (and in light of the fact that many of these ideas are presented only for consideration and 
study rather than immediate implementation), there is nothing that ComEd or the Commission can or 
should do with these proposals in this docket, particularly because they cannot be adopted without 
substantial evidence, and that has not been provided in this docket.  ComEd Init. Br. at 37-38. 
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 ComEd has proposed to maintain, but not expand, the existing demand response 

program offered under its first Plan, the AC Cycling program element.  Brandt 

Dir., ComEd Ex. 2.0, 11:236-12:241.   

 This is the same approach approved by the Commission for Plan 2.  Plan 2 Order 

at 23, 35-36.   

 ComEd would still be able to meet the demand response goal through the energy 

efficiency programs.  Brandt Dir., ComEd Ex. 2.0, 12:239-241. 

 Staff does not oppose ComEd’s demand response proposal.  Hinman Dir., Staff 

Ex. 1.0, 15:348-349. 

ComEd Init. Br. at 41. 

CUB/City were the only parties whose testimony opposed ComEd’s demand response 

proposal.  Devens Dir., CUB/City Ex. 1.0, 24:530-543.  Their Initial Brief maintains their unique 

position:  “The Commission should order ComEd to investigate potential demand response 

programs that could meet the statutory requirements, especially those that relate to AMI 

deployment, discuss these programs with the SAG, and include these programs in a revised Plan 

the Company submits to the Commission for approval.”  CUB/City Init. Br. at 13.  The reasons 

stated in Section IV.A.3 of ComEd’s Initial Brief for rejecting this proposal remain equally 

applicable: 

 As explained above, Section 8-103 does not permit continued litigation regarding the 

Plan’s programs following the close of the five-month period set by the statute.  Indeed, 

as Staff explained, “the recommendation is not feasible.  If the Commission adopts CUB-

City’s recommendation, ComEd would be submitting a revised Plan that includes 
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Demand Response programs that were not reviewed and vetted as part of this 

proceeding.”  Brightwell Reb., Staff Ex. 4.0, 2:21-24.   

 There are, moreover, no funds available for any new demand response programs, and 

there is no need for these programs given that ComEd can achieve the demand response 

goals through the energy efficiency programs being offered in Plan 3.  Brandt Reb., 

ComEd Ex. 3.0, 42:942-945; see also Hinman Dir., Staff Ex. 1.0, 15:344-348.   

ComEd Init. Br. at 42. 

B. Staff’s and Intervenors’ Program Design Recommendations Should Be 
Rejected. 

Staff and intervenors have proposed various program design recommendations.  As 

discussed in Section IV.E of ComEd’s Initial Brief: 

 These recommendations generally fall into one of two categories – (i) those to be adopted 

in this docket, and (ii) those to be considered outside of this docket, either through the 

SAG or pursuant to a separate statute.   

 Putting aside that most of these recommendations have not been analyzed or discussed 

with the SAG, none of these proposals can be adopted in this docket because they are not 

supported by substantial evidence.  220 ILCS 5/10-201(e)(iv)(A). Specifically, none of 

these proposals has the program detail or savings projections required to support its 

adoption within Plan 3.  Id.  While these recommendations may, in some cases, be 

worthy of further consideration in the SAG, they cannot be adopted here.  Id.   

 Still other recommendations are outside the scope of this docket, which calls for approval 

of energy efficiency and demand-demand response measures pursuant to Section 8-103.  

To the extent parties are seeking to invade upon matters governed by other statutory 
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provisions (such as the IPA Act and AMI matters), the Commission should recognize that 

these recommendations exceed the scope of this docket and cannot lawfully be addressed 

or adopted. 

ComEd Init. Br. at 44-45. 

1. ELPC’s Proposals. 

ELPC’s proposals are undeveloped or encroach upon matters governed by other 

provisions and Articles of the Act.  As a result, they cannot be considered within this docket.8  

Specifically, these include the following: 

 Voltage Optimization program.  By ELPC’s own admission, this program requires 

further study.  See Section IV.E.2 of ComEd’s Initial Brief.  Indeed, the program was not 

previously presented to, or vetted by, the SAG.  Moreover, in their Initial Briefs, both 

ELPC and the AG concede that the proposed feasibility study should not be funded under 

Section 8-103.  ELPC Init. Br. at 22; AG Init. Br. at 23.  According to the AG, the VO 

program is not even an energy efficiency program.  AG Init. Br. at 24-26.  As such, this 

proposal cannot be entertained in this docket and should be rejected. 

 Smart device enablement program:  As ComEd explained in its Initial Brief, this 

program is not fully developed and, in any event, cannot be considered in this docket 

because it is subject to Section 16-108.6 of the Act (governing the AMI Plan) and Section 

16-108.8 of the Act (governing the Smart Grid Test Bed Plan).  See Section IV.E.3 of 

ComEd’s Initial Brief at 49-50. 

 Tariff modifications:  ELPC vaguely proposes that ComEd either modify existing tariffs 

or propose new tariffs to offer light-emitting diode (“LED”) street lighting.  However, no 

                                                 
8 Notably, ELPC’s Initial Brief no longer proposes that its residential lighting CFL light-bulb 

swap be adopted. 
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costs or energy savings projections are offered, much less any tariff language.  ELPC Init. 

Br. at 9-10.  The proposal is wholly undeveloped and must be rejected.  

 Further study of strategies to capture wasted energy:  ELPC recommends that 

“ComEd (in conjunction with the SAG) explore and develop approaches to capture 

reduction of wasted energy potential that exists in its service territory.  ComEd with 

extensive SAG input should issue an RFP to secure the services of marketing and energy 

awareness expertise to formulate proposals and strategies to capture wasted energy in 

ComEd’s service territory.  Those recommendations should be presented to the 

Commission within six months of the issuance of an order in this proceeding.”  ELPC 

Init. Br. at 8-9.  By ELPC’s own admission, this “program,” which is essentially another 

study, itself requires further study by the SAG.  ELPC also has neither estimated the cost 

of this program nor indicated the source of the funding for it.  As ELPC defines it, 

moreover, this program is beyond the scope of this docket because it is not capable of 

being proposed, much less adopted, before the February 1, 2014 deadline for this docket. 

2. Large C&I Pilot Program. 

a. Modified Large C&I Pilot 

 In their Initial Briefs, ComEd and REACT confirmed their agreement that the 

Commission should adopt the Modified Large C&I Pilot program (Joint Ex. 1.0) in lieu of 

ComEd’s originally proposed Large C&I Pilot program and REACT’s proposed Self-Direct 

program.  See ComEd Init. Br. at 50-51; REACT Init. Br. at 11-12.  While ComEd noted in Joint 

Ex. 1.0 and its Initial Brief that the details of the Modified Pilot program would be worked out 

with stakeholders following Commission approval of the Pilot (e.g., through the SAG), 

REACT’s Initial Brief requests that “the Commission also should direct the initiation of a 

stakeholder-driven process to formulate the implementation details of that Program.”  REACT 
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Init. Br. at 12.  Because the Commission has already established the SAG, however, ComEd does 

not believe a separately initiated “stakeholder-driven process” is needed, and stakeholders can 

work within the existing SAG framework to “formulate the implementation details of [the] 

Program.”   

 With respect to IIEC’s proposed revisions to the Modified Pilot program, ComEd 

addresses those in the following subsection because they would transform the Pilot into a 

statutorily-prohibited self-direct program. 

b. Self-direct programs under Section 8-103 

 In their Initial Briefs, IIEC and REACT raise the issue of an electric self-direct program 

in different ways.  IIEC proposes changes to the Modified Pilot program that, if adopted, would 

permit participants to essentially opt-out of the three-year plan period currently under review.  

IIEC Init. Br. at 4-6.  REACT, on the other hand, argues that self-direct programs are lawful 

under Section 8-103, and asks that the Commission reach that conclusion here.  REACT Init. Br. 

at 12-20.  Because REACT no longer advocates for adoption of its self-direct program in this 

docket, its request apparently relates to what might be proposed in a future plan docket.  As 

explained below, however, no proposal has been made in this docket that would overcome the 

plain and serious legal issues with self-direct proposals in the context of Section 8-103 or 

otherwise provide the Commission with a basis for ruling on the issue at this time. 

 The General Assembly Limited the Self-Direct Concept to the Natural Gas Statutory 

Framework.  Although IIEC witness Mr. Stephens noted in his direct testimony that his support 

of a self-direct concept hinged on whether it was “legally permissible” (Stephens Dir., IIEC Ex. 

1.0, 5:93-95), IIEC’s brief declined the challenge of its own witness to show the legal basis for a 

self-direct program under Section 8-103.  IIEC Init. Br. at 3-6.  While REACT does take up the 

issue, the totality of its argument is simply to repeat that nothing in Section 8-103 expressly 
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prohibits the adoption or implementation of a self-direct program under Section 8-103.  See, e.g., 

REACT Init. Br. at 13-14.  Yet, these positions (or lack of a position, in IIEC’s case) rely on 

nothing more than willful blindness of the plain legislative history of Sections 8-103 and 8-104, 

the obvious differences between the two statutes, and the interdependent provisions of Section 8-

103, each of which forecloses implementation of a self-direct program.   

 With respect to the legislative history of Sections 8-103 and 8-104, the General Assembly 

enacted the first energy efficiency portfolio requirements under Section 8-103 in 2007, and 

limited the applicability of these provisions to certain electric utilities.  220 ILCS 5/8-103; Public 

Act (“P.A.”) 95-0481, Art. 5 § 5-935, eff. Aug. 28, 2007.  In 2009, the General Assembly passed 

an omnibus bill (Senate Bill 1918) that made a number of changes to the Act.  Importantly, the 

legislature made certain revisions to Section 8-103, and also enacted the first energy efficiency 

portfolio requirements applicable to gas utilities under new Section 8-104.  Held up to each 

other, Sections 8-103 and 8-104 mirror each other in many important ways – each sets annual 

energy savings goals, each establishes the annual budgets through rate screens, each provides for 

the recovery of the portfolio costs through an automatic adjustment clause tariff, and each 

provides for annual independent evaluation of the portfolio’s performance and goal achievement.  

See 220 ILCS 5/8-103(b),(d),(e),(f); 220 ILCS 8-104(c),(d),(e),(f).  Even so, there is one 

fundamental and lengthy change the legislature made to Section 8-104 that it did not also make 

to Section 8-103 – Section 8-104 sets forth new subsection (m) establishing an opt-out, self-

direct program, and makes numerous changes to other subsections of Section 8-104 to 

accommodate this program.  See 220 ILCS 5/8-104(m).  The following chart illustrates the 

changes the General Assembly made to the energy efficiency framework when enacting Section 

8-104: 
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Self-Direct Enabling Provision Section 8-103 Section 8-104 

Provision authorizing and defining self-
direct program 

None Section 8-104(m) 

Provision identifying who qualifies to be a 
self-direct customer 

None Section 8-104(m) 

Provision identifying a department, 
agency, or other entity that designates 
self-direct customers 

None Section 8-104(m)(1) 

Provision directing where, and in what 
amounts, self direct customers must 
deposit funds for energy efficiency 
programs 

None Section 8-104(m)(1)(B)-(C) 

Provision directing how the funds set 
aside by self-direct customers may be 
spent 

None Section 8-104(m)(1)(B) 

Provision adjusting the utility’s energy 
efficiency goals to exclude any funding or 
energy savings from self direct customers 

None Section 8-104(c) 

Provision excluding self direct customers 
from the calculation of the annual energy 
efficiency portfolio budget 

None Section 8-104(d) 

Provision that excludes self direct 
customers from the application of the 
energy efficiency cost recovery tariff 

None Section 8-104(e) 

 

 While REACT claims that none of these enabling provisions is needed in Section 8-103 

to accommodate a self-direct program, Illinois law reaches a different conclusion.  In Town of 

Cicero vs. Metropolitan Water Reclamation District of Greater Chicago, 2012 IL App (1st) 

112164, plaintiff sought to read into the statute a cause of action that was not expressly stated.  In 

concluding that the statute could not be so enlarged, the Appellate Court carefully analyzed other 
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sections of the applicable Act, and found that the legislature’s decision not to amend the section 

in question precluded its expansion: 

Our interpretation of the intent of section 19 is further supported by the fact 
that the legislature has amended other sections of the Act while retaining 
section 19 in its original form ... .  As set forth above, section 7 was amended 
in 1921 to give the District the addition power to construct and maintain 
“sewage disposal and treatment plants and works.”  However, the legislature 
did not amend section 19 to provide a cause of action with regard to the 
exercise of these new powers. 

* * * * 

When the legislature amends one statutory provision, but not another, it is 
presumed to have acted intentionally.  Accordingly, in this case, we can 
presume that when the legislature amended section 7 in 1921 and in 1959, it 
intentionally did not amend section 19 to allow property owners to recover for 
flooding caused by anything other than construction of the main channel. 

Town of Cicero, 2012 IL App (1st) 112164, ¶¶ 29, 31 (internal citations omitted).  Applying this 

law to Sections 8-103 and 8-104, it cannot be clearer that the legislature intended the self-direct 

program to be limited to Section 8-104.  Although it amended Section 8-103 at the same time it 

enacted new Section 8-104, it expressly chose not to incorporate the self-direct program within 

Section 8-103. 

 REACT’s Attempt to Characterize Its Self-Direct Proposal as Something Other Than 

an Opt-Out Program Does Not Cure the Legal Defects.  REACT attempts to distinguish its 

original self-direct proposal from Section 8-104 by claiming that “customers … would not have 

been ‘exempt’ from participating in ComEd’s energy efficiency plan.”  REACT Init. Br. at 16.  

According to REACT, “all energy savings resulting from the program would have been subject 

to ComEd’s cost-effectiveness test as well as its monitoring and verification processes, and 

would have counted toward the energy savings goals to which ComEd referred.”  Id. at 16.  As 

ComEd explained in its Initial Brief, however, REACT’s and IIEC’s proposed self-direct 

program would permit participants to opt-out of the three-year plan being proposed and 
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approved in this docket.  This is because the three annual budgets approved by the Commission 

would not go toward achieving the three annual energy savings goals at issue in this docket.  

Rather, under REACT’s and IIEC’s proposals, self-direct program participants would be 

permitted to retain their funds on a rolling, five-year timeline, at which time they may have to 

return the retained funds if they are not spent.  REACT Init. Br. at 17-19; IIEC Init. Br. at 5-6; 

see also, App. K. to ComEd Init. Br., REACT Cross Ex. 16, AG Data Request Response to 

REACT-AG 1.01.  This means that funds retained in Plan Year 7 need not be spent until Plan 

Year 12, and funds retained in Plan Years 8 and 9 need not be spent on any efficiency projects 

under this Plan 3 or the next Plan 4. 

 While REACT claims that the three-year planning horizon is one of ComEd’s choosing 

for “administrative convenience” (REACT Init. Br. at 19), this claim is directly contradicted by 

Section 8-103.  Similar to Plans 1 and 2, Plan 3 reflects the proposed energy savings goals, 

budgets and programs for the next statutorily-prescribed three-year planning period.  220 ILCS 

5/8-103(f).  Contrary to REACT’s claims, the General Assembly – not ComEd – has established 

annual energy savings goals, which it has grouped together in threes for planning purposes.  The 

legislature then requires that ComEd manage a portfolio of programs over the three-year period 

to achieve each annual goal.  The legislature confirmed the importance and centrality of this 

three-year planning horizon and implementation period in Public Act 98-0090 when it granted 

the utility the flexibility to demonstrate achievement of the three-annual energy savings goals at 

the end of the three-year planning period.  See 220 ILCS 5/8-103(b). 

 Finally, although REACT wishes that the Commission would opine on the legality of 

some undefined self-direct concept to be proposed in the future, there is no evidence in the 

record supporting a lawful self-direct proposal.  For example, before approving any feature 
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whereby program participants could retain their EDA funds beyond the three-year statutory 

period, the Commission would have to determine by what amount ComEd’s energy savings 

goals must decrease.  This is because a portion of the three annual budgets – which are to be 

spent on the three annual savings goals – would instead be carried into future Plans.  Because 

this portion of the budget cannot be relied upon by ComEd to achieve annual savings during the 

three-year period at issue in this docket or some future three-year plan docket, the Commission 

would have to adjust the goals downward to account for this loss of funding and energy savings.  

Yet, there is no evidence presented in this docket as to how much further ComEd’s energy 

savings goals would need to be reduced, much less a proposed algorithm for determining those 

amounts.   

And, while ComEd will not again here repeat the arguments regarding the illegality of 

self-direct program participants retaining their own funds, suffice it to say that neither Section 8-

103, Commission orders, nor Rider EDA itself permit such a result.  See ComEd Init. Br. at 58-

59.  This prohibition equally applies to proposals made by REACT that would give the 

appearance of leaving Rider EDA intact while requiring that ComEd deposit the funds collected 

by EDA into the customers’ own reserve accounts.  See REACT Ex. 3.02. 

  REACT and IIEC Continue to Base Their Proposals on Incorrect Assumptions and 

Unsupported Facts.  ComEd’s Initial Brief also addressed at length the mistaken assumptions 

upon which the self-direct program is premised.  In short, the Section 8-103 portfolio is not 

designed to return contributions to customers on a dollar-for-dollar basis. See ComEd Init. Br. at 

58-62.  While REACT cherry picks quotes from Section 8-103 to suggest otherwise, a full 

reading of the statute does not support such a self-serving interpretation.  For example, REACT 

quotes Section 8-103(a)’s statement that “[i]t is the policy of the State that electric utilities are 
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required to use cost-effective energy efficiency and demand-response measures to reduce 

delivery load.”  REACT Init. Br. at 2 (quoting, in part, 220 ILCS 5/8-103(a)).  While this 

language itself indicates that utilities bear the responsibility for implementing measures and 

reducing load, the next sentence goes on to note that the benefits to customers are not delivered 

solely through their implementation of the measures (or receiving back their contributions).  

Rather, the legislature also expressly contemplated that customers would receive indirect benefits 

through “decreasing environmental impacts and by avoiding or delaying the need for new 

generation, transmission, and distribution infrastructure.”  220 ILCS 5/8-103(a). 

 Finally, as ComEd noted in its Initial Brief, claims that ComEd’s largest customers are 

not satisfied with the portfolio are unsupported.  ComEd Init. Br. at 51, fn. 12.  While ComEd 

understands that FutureMark had a frustrating experience with the portfolio when ComEd had to 

shut down the Request for Proposals program, this does not mean that all large customers are 

dissatisfied, and, indeed, REACT could point to no other such customers.  Given REACT’s and 

IIEC’s characterizations of the portfolio as providing only “off-the-shelf” or “cookie cutter” 

program (IIEC Init. Br. at 2; REACT Init. Br at 10-11), it appears that they may be unaware of 

the Custom program, which by definition is neither off-the-shelf nor cookie cutter. 

3. CHP Proposal. 

MCA states in its Initial Brief that ComEd witness Mr. Brandt testified that “combined 

heat and power projects [‘CHP’] are eligible for consideration” (Tr. at 36:8-14 (Dec. 4, 2013), 

have not yet been evaluated (Tr. at 36:16-37:1 (Dec. 4, 2013)), and should be studied.  (Tr. at 

45:5-46:14 (Dec. 4, 2013); MCA Init. Br. at 2-3.  As these statements, individually and together, 

show, MCA’s CHP proposal is undeveloped, fails to address the complicated implementation 

and evaluation issues posed by this combined technology, and cannot yet be adopted. 
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C. The EM&V Proposals of Staff and Intervenors to Elevate the SAG to a 
Decision-Maker Regarding Evaluation Issues Should Be Rejected. 

 
 With respect to the evaluation, measurement and verification (“EM&V”) component of 

Plan 3, ComEd has simply proposed a continuation of the frameworks approved for Plan 2, with 

certain refinements.  These include (i) a revised net-to-gross framework that establishes the 

independent evaluator as the source of NTG values consistent with its statutorily-defined role, 

and (ii) a realization rate framework that applies to measures outside of the TRM and only to 

those factors outside of ComEd’s control.  ComEd Init. Br. at 67-70; Brandt Dir., ComEd Ex. 

2.0, 63:1366-1371. 

 Staff and the AG, however, continue to advance NTG frameworks that not only conflict 

with ComEd’s proposal, but also conflict with each other.  Although the Commission’s Plan 2 

Order “decline[d] to adopt intervenors’ proposal granting the SAG oversight of the EM&V 

process” (Plan 2 Order at 60), Staff’s and the AG’s conflicting proposals do just that, and would 

elevate the SAG to a decision-making body that attempts to set the NTG values pursuant to an 

entirely unworkable process.  Staff Init. Br. at 29-36; AG Init. Br. at 40-49.  Indeed, Staff’s list 

of over 50 requests for reports and analyses, as well as the AG’s proposed Illinois Energy 

Efficiency Policy Manual, only further underscore the extent to which Staff and certain 

intervenors are attempting to overtake the evaluation and oversight of the portfolio. 

  1. NTG Framework 

 For Plan 3, ComEd proposed a continuation of the NTG framework approved in the Plan 

2 Order (at 46-47) while also proposing refinements that would address areas of non-consensus 

among SAG participants during Plan 2 regarding NTG values (e.g., the definition of a “market 

change”).  ComEd Init. Br. at 68-70.  In brief, because the General Assembly has charged the 

independent evaluator with the task of evaluating the portfolio’s performance and determining 
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the achieved energy savings (Section 8-103(f)(7)), ComEd proposed that the evaluator be the 

source of the NTG ratios (ComEd Init. Br. at 68).  ComEd believed this to be relatively 

uncontroversial given that the independent evaluator already determines – independently – the 

appropriate NTG ratios as part of its evaluation.  In response to concerns of Staff and intervenors 

that ComEd’s original proposal did not contemplate a role for stakeholder input, ComEd clarified 

in rebuttal testimony that the SAG would be given the opportunity to review and challenge the 

proposed values, if desired.  ComEd Init. Br. at 68; Brandt Reb., ComEd Ex. 3.0, 67:1526-1532.9 

     Staff and the AG, on the other hand, continue to advocate separate proposals that, while 

at odds with each other, propose that the SAG – rather than the evaluator – reach consensus 

regarding the NTG values through a voting process.  If anyone disagrees with a proposed value, 

the dissenter will force the value to be applied retroactively, in part.  As Staff observed, the AG 

proposes that only certain stakeholders would be permitted to vote, but these “voting parties” 

violate past Commission orders prohibiting the SAG from taking on a decision-making role and, 

in any event, the process for determining “voting parties” is vague and ambiguous.  Hinman 

Reb., Staff Ex. 3.0, 4:79-21:480.  The AG, on the other hand, criticized Staff’s proposed voting 

process because it would – quite literally – permit every individual in attendance at a SAG 

meeting to vote, which means anyone could force the non-consensus contingency.  Mosenthal 

Dir., AG Ex. 1.0C, 37:9-13 (“Staff’s approach in practice could allow literally anyone to attend a 

SAG meeting and refuse to agree to an NTG consensus position regardless of whether that party 

has any particular knowledge or expertise on the issue, or whether they have ever intervened or 

                                                 
9 NRDC was the only other party to weigh in on the NTG framework.  NRDC appears to reject 

the Staff and AG proposals, and ultimately concurs with ComEd that the evaluators should be the final 
arbiters of NTG values.  Yet, NRDC would prefer that the SAG first have the opportunity to reach 
consensus and, if it cannot, then the evaluator would decide.  While ComEd does not necessarily object to 
this proposal, ComEd does not believe it is sufficiently developed to implement here due to timing issues 
and the need to have the values established by March 1. 
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otherwise been involved in energy policy in Illinois”).  And yet, despite the inability of Staff and 

intervenors to reach consensus on NTG issues during Plan 2 or on a revised framework for Plan 

3, Staff and the AG continue to advocate for their consensus-driven frameworks against all 

reason. 

 Following the pointed exchange between the AG and Staff in testimony regarding their 

competing NTG framework proposals, a very curious silence about each other’s proposals 

pervades their initial briefs.  Having spent 17 pages of its rebuttal testimony attacking the AG’s 

proposed NTG framework (Hinman Reb., Staff Ex. 3.0, 6:108-20:468, 26:594-29:663), ComEd 

can only surmise that Staff’s newfound silence is borne out of a realization that its rightly placed 

criticism of the AG’s “SAG voting” feature also served to cannibalize and undo Staff’s own 

NTG framework.  In fact, Staff’s Initial Brief is silent in response to the AG’s criticism of its 

proposed framework, and instead simply lays out its proposed framework without comment.  

Staff Init. Br. at 32-36.  The AG, on the other hand, claims that ComEd’s criticism of the SAG 

voting feature is “disingenuous.”  AG Init. Br. at 48.  Interestingly, however, Staff was the first 

to raise the point that the AG’s proposed “voting parties” feature violates past Commission 

orders limiting the SAG’s role to an advisory body while expressly declining to grant it a 

decision-making role.  Hinman Reb., Staff Ex. 3.0, 7:126-8:166. 

 Try as they might to coyly ignore the fatal defects of their proposal, Staff and the AG 

cannot so easily brush aside the evidentiary record: 

 SAG’s Role Is Advisory Only.  Although Staff’s own proposal also includes a SAG 

voting process, Staff witness Ms. Hinman criticized at length the AG’s proposal for 

bearing essentially the same feature.  According to her, “[t]he Commission has repeatedly 

declined to give the SAG decision-making authority”, and she is “concerned that the 
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development of voting parties in this proceeding would be the first step toward such a 

structure.”  Hinman Reb., Staff Ex. 3.0, 8:163-165.  Indeed, the Commission has 

decidedly rejected proposals to grant the SAG decision-making authority.  Central 

Illinois Light Co. d/b/a Ameren CILCO, ICC Docket No. 10-0568, Order (Dec. 21, 2010) 

at 86 (“The Commission finds that extending decision-making authority to the SAG is 

not appropriate at this time.”).  Staff never explains why its more extreme proposal of 

giving every single person in the room a vote is lawful under this same authority.  Indeed, 

it is not. 

 Staff’s and the AG’s Proposals Greatly Increase Evaluation Risk.  In their criticism of 

each other’s proposals, Staff and the AG note the remarkable ease by which a SAG 

“voter” could trigger the non-consensus process and force partial retroactive application 

of an NTG ratio value.  Hinman Reb., Staff Ex. 3.0, 8:159-160; Mosenthal Dir., AG Ex. 

1.0C, 37:9-13.  This sort of volatility and unpredictability is not present in the Plan 2 

NTG framework, however.  As Staff admits, “[t]he NTG Framework approved by the 

Commission in 2010 largely allowed for prospective determination of NTGR values.”  

Staff Init. Br. at 24.  Because the AG’s and Staff’s proposals would make it relatively 

easy to reintroduce retroactive application of values, their proposals undermine the entire 

purpose of an NTG framework, which is to increase certainty and decrease risk.  Brandt 

Reb., ComEd Ex. 3.0, 61:1399-1401.  Indeed, the more certainty the utility has at the start 

of a Plan year regarding inputs such as the NTG values, the better the utility can manage 

the portfolio toward a defined goal.  Id., 61:1401-1403.  

 Staff’s and the AG’s Proposals Are Founded on Unreliable Evidence.  The starting point 

of Staff’s entire 11-step process is based on an email from the current Plan 2 evaluator to 
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Staff witness Ms. Hinman opining on whether he believes the unknown future Plan 3 

evaluator will be able to provide certain information by a particular date.  Although no 

other party was included on this one-off email, including the AG, the AG now agrees 

with Ms. Hinman’s proposed dates in an effort to cure the timing issues with the AG’s 

proposal (AG Init. Br. at 43), which Ms. Hinman had criticized at length in her rebuttal 

testimony (Hinman Reb., Staff Ex. 3.0, 13:277-17:372).  Of course, the reliability of this 

evidence could not be probed in this docket because the evaluator did not testify, and, in 

any event, that testimony would be pure speculation because it is not known at this time 

who the Plan 3 evaluator will be.  The current evaluator cannot bind a future unknown 

party.  And, if the current evaluator’s deliverables are any indicator of future 

performance, it is one of extreme delay.  ComEd Init. Br. at 76.10 

  As a final matter, ComEd is troubled by unfounded claims by the AG and Staff 

questioning the independence of the evaluator and ComEd’s motives.  AG Init. Br. at 57; Staff 

Init. Br. at 12, 14.  Having worked collaboratively with ComEd through the SAG for the past 

five years, ComEd is surprised that the AG and Staff would now rely on these baseless 

insinuations in an attempt to prop up their proposals.11  Indeed, given the AG’s and Staff’s 

reliance on the evaluator’s email correspondence in this docket, it would appear that they find the 

                                                 
10 Putting aside these issues, NRDC further underscores that the timeline and non-consensus 

process proposed by Staff is wholly unworkable.  NRDC Init. Br. at 31-33. 
11 In its Initial Brief, NRDC similarly refutes claims by Staff regarding motives and incentives.  

NRDC Init. Br. at 31-33. 
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evaluator to be a credible source of information.12  Absent a scintilla of evidence to support their 

fear mongering, the Commission need not give these claims any weight. 

2. Free Ridership and Spillover. 

 As clarified in its rebuttal testimony and Initial Brief, ComEd agrees with the AG and 

NRDC that both free ridership and spillover should be taken account during each program 

evaluation.  In the event that an evaluation study fails to calculate a specific value for spillover, 

ComEd agrees with the AG and NRDC that the evaluator should use an estimated value.  ComEd 

Init. Br. at 80-81; Brandt Reb., ComEd Ex. 3.0, 71:1636-1640. 

 Only Staff takes issue with the agreed to approach13, and bases its argument solely on the 

unfounded claims that “a utility has an incentive to find as high a spillover estimate as possible 

as it increases the calculated savings.”  Staff Init. Br. at 11.  Yet, it is the independent evaluator, 

not the utility, that conducts the study and establishes the spillover estimate.  Given Staff’s 

enthusiastic reliance on the evaluator’s correspondence in this docket, Staff appears to have great 

confidence in the evaluator’s opinions and findings. 

  3. Realization Rate Framework. 

 Similar to ComEd’s spillover proposal, its proposed continuation of the Realization Rate 

framework from Plan 2 appears to now be supported by all parties subject to the clarifications 

ComEd provided in rebuttal testimony.14  In brief, parties agree that the TRM will serve as the 

principal source of the RR values.  However, in those instances where a measure is not included 

                                                 
12 In addition to Staff Ex. 1.2, Staff also attempted to introduce a separate email from the 

evaluator into evidence.  In response to ComEd’s opposition to Staff’s motion, the ALJ denied Staff’s 
motion. 

13 ELPC confuses the positions of ComEd and NRDC, and therefore ELPC’s position is unclear.  
ELPC Init. Br. at 12-13. 

14 ELPC seeks to have the RR framework approved “conditionally” subject to SAG review.  
ELPC Init. Br. at 13. 
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in the TRM, the RR framework will establish the value, provided that it will only apply to those 

variables outside of ComEd’s control.  ComEd Init. Br. at 82.  Only Staff opposes the RR 

framework. 

 Staff devotes nearly 8 pages of its Initial Brief to quoting the TRM, apparently out of 

concern that parties are ignoring its impact.  Yet, ComEd explained at length in testimony and its 

Initial Brief that the RR framework is only meant to supplement, not supplant, the TRM.  Brandt 

Reb., ComEd Ex. 3.0, 73:1671-75:1708; ComEd Init. Br. at 83.  While it is true that the TRM 

was developed and approved following Plan 2, the TRM does not include every measure 

proposed to be included within ComEd’s Plan 3.  As a result, the RR framework fills in the gaps 

for these measures that are not currently covered by the TRM.  It is unclear to ComEd why Staff 

so strongly opposes this backstop, and ComEd requests that the Commission reject Staff’s 

arguments. 

 Finally, as discussed in Section IV.G.4 of its Initial Brief, ComEd continues to oppose the 

AG’s proposal that all Realization Rates should be set at 1.0 for planning purposes.  As ComEd 

explained, the evidence clearly indicates otherwise: 

 The AG’s proposal is inconsistent with measurement and verification findings and has 

never been discussed with the SAG.  As ComEd demonstrated in its Data Request 

Response to NRDC 2.16 (see ComEd Ex. 3.1), ComEd’s historic realization rates vary 

greatly by program, and it therefore makes the most sense to model a program based on 

the data we have available for a realization rate.  Brandt Reb., ComEd Ex. 3.0, 75:1723-

1726. 
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 The AG’s proposal would require the entire DSMore analysis process to be repeated with 

the changed Realization Rates.  Indeed, ComEd has used its proposed approach for Plan 1 

and Plan 2 without issue. 

 The result of the AG’s proposal is to artificially inflate ComEd’s proposed modified 

goals.  Id., 75:1721-1723.   

The AG’s proposal should be rejected, and, if anything, discussed further in the SAG.  Id., 

75:1726-1728. 

4. Illinois Energy Efficiency Policy Manual. 

 The “evolution” of Staff’s flip-flop and sudden “support” of the AG’s proposed Illinois 

Energy Efficiency Policy Manual reflects a truly amazing end run around the Rules of Evidence, 

and should be swiftly rejected by the Commission.  In short, in AG witness Mr. Mosenthal’s 

direct testimony, he proposed that ComEd work with the SAG on a long list of tasks, one of 

which included the following: 

 An Illinois Energy Efficiency Policy Manual, designed to streamline and 
encourage consistency on various program-related policies for review and 
approval by the Commission.... 

Mosenthal Dir., AG Ex. 1.0C, 45:5-7.  Because Mr. Mosenthal did not expand on the concept 

further in rebuttal testimony, these three lines reflect the entirety of the proposal.  In rebuttal 

testimony, ComEd joined Staff’s objection to the proposed Manual based on provisions of 

Section 8-103 and past Commission orders, which emphasize that each utility’s implementation  
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of energy efficiency will be unique to its service territory and customers.  Brandt Reb., ComEd 

Ex. 3.0, at 68:1546-1557.15   

 Yet, in Staff’s Initial Brief, they claim to have misunderstood these three lines of Mr. 

Mosenthal’s testimony.  Based on their review of an AG brief in another docket, Staff now 

claims to have an entirely different understanding of Mr. Mosenthal’s testimony.  In Docket Nos. 

13-0498 and 13-0499, the AG attempted to “clarify” in its briefs that the Manual would “ensure 

that evaluators and program administrators … for the various utility service territories and 

customer bases play by the same set of rules in terms of monitoring savings achieved and 

evaluation programs.”  See Staff Init. Br. at 13-14.  Indeed the AG’s Initial Brief in this docket 

attempts to do the same thing.  AG Init. Br. at 57.  Yet, these new claims about the Manual and 

its focus on “evaluations” are not in the record, and as a result, parties were deprived of the 

opportunity to conduct discovery regarding the proposal.   

 Notwithstanding that the entirety of the AG’s proposal is reflected in three lines of 

testimony that never mention “evaluation,” Staff attempts to backfill the evidentiary hole over 

the course of nearly 10 pages of its Initial Brief.  Conveniently, Staff relies on 85 pages of 

documentation it produced to the AG on the morning of the evidentiary hearing in this case.  As 

ComEd noted in its Response in Opposition to Staff’s Motion to Admit, these kinds of games 

with the Rules of Evidence and Commission Rules of Practice should be rejected.   See ComEd’s 

Response in Opposition to Staff’s Motion to Admit the Company’s Response to Staff Data 

Request JLH 4.04 and Attachment Into Evidence (Dec. 5, 2013) at 3.  These documents were not 

                                                 
15 It is unclear why Staff claims that “ComEd did not object to” the development of the Illinois 

Energy Efficiency Manual as proposed by the AG.  To the contrary, Mr. Brandt testified that he “believes 
that Ms. Hinman’s objections to Mr. Mosenthal’s proposal to create an Illinois Energy Efficiency Policy 
Manual (which ComEd also opposes for these same reasons) equally apply here.”  Brandt Reb., ComEd 
Ex. 3.0, 68:1546-1548. 
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previously issued data request responses being submitted in lieu of cross examination.  Rather, it 

is now clear that these were self-serving data request responses that were served to supplement 

the evidentiary record at the last second.  This is highly inappropriate and unfair to the parties in 

this docket.  Parties had no opportunity to review, much less determine, whether they had cross 

examination concerning Ms. Hinman’s responses and the attached 85 pages of documentation. 

 And yet, even if this “evidence” is accorded some weight (and it should not be), it cannot 

overcome the statutory and Commission directives that a utility’s plan is to be tailored to its 

unique service territory.  220 ILCS 5/8-103(f)(5); Plan 1 Order at 54.  Moreover, ComEd does 

not understand how the Commission can “direct ComEd to require its Evaluators to collaborate 

with the other Illinois Evaluators to reach consensus on the best approaches and most defensible 

well-vetted approaches to assessing NTG.”  Staff Init. Br. at 12, 19-20, 21.  For example, Staff 

does not propose how the evaluators are supposed to take on this new task when the statutorily-

limited 3% evaluation budget was already fully accounted for under Plan 3 based on existing 

evaluation activities.  Further, the independent evaluator is not an agent of ComEd – ComEd 

cannot force the evaluator “to reach consensus” any more than Staff could.  Indeed, “forced 

consensus” does not even make sense.  Of course, none of these issues can be clarified because 

these proposals were made for the first time in Staff’s Initial Brief.  They are not in evidence. 

 In sum, Staff’s attempt to bootstrap its proposal from just three lines of testimony should 

be rejected for its disregard of the Rules of Evidence and on the merits. 

  5. Cost-effectiveness and reporting requirements.  

 ComEd is, admittedly, overwhelmed by the volume of recommendations that Staff has 

made in this docket regarding various reports, actions and analyses that ComEd should be 

“ordered,” “directed,” or “required” to file or undertake.  Indeed, a search of Staff’s brief pulled 
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up over 50 such requests16, most of which focus on a Staff obsession with the level of cost-

effectiveness that is not shared by any other party in this docket.  Indeed, the inquiry at issue in 

this docket – whether ComEd’s proposed portfolio is cost-effective – has been satisfied.  Staff 

readily admits that the proposed portfolio is cost effective.  Hinman Dir., Staff Ex. 1.0, 19:433-

435. 

 As NRDC concludes, Staff’s many recommendations – which ComEd addressed in its 

Initial Brief17 – reflect a costly attempt to micro-manage the portfolio at every turn, and which, in 

any event, are not well founded: 

As noted by Mr. Neme, [Staff’s] proposal is an attempt by the Staff to micro-
manage ComEd’s efficiency planning that would increase administrative costs 
and inhibit ComEd from obtaining effective long term results.  Among the 
reasons a utility may need to include a measure or program in its portfolio even if 
it fails a cost effectiveness test are the following: 

 It is often important to bundle some measures that fail cost-effectiveness 
screening with others that pass in order to address custom needs and more 
effectively promote comprehensive treatment of efficiency opportunities. 

 Measures or programs that fail an efficiency test, yet that trade allies 
and/or individual customers want to promote or install, can be important to 
helping the utility to “get its foot in the door” and establish relationships 
that will enable it to more effectively promote many more cost-effective 
measures in the future. 

 The TRC test as currently applied by Illinois utilities is not a balanced 
assessment of the costs and benefits of efficiency measures because it 
includes all of the costs but not all of the benefits of a program or measure.  
If a utility only counts the energy system benefits, it fails to reflect non-
energy benefits to consumers such as increased comfort, increased 
building durability, improved health and safety, improved aesthetics, 
increase industrial productivity... 

 Given that ComEd’s estimate of its portfolio shows a robust benefit-cost 
ratio[], there is no danger that ComEd would promote enough measures 

                                                 
16 See Staff Init. Br. at 9, 12, 20, 21, 37, 46, 47, 48, 49, 53, 55, 56, 58, 59, 60, 61, 64, 65, 66, 68, 

71, 72, 75, and 76. 
17 ComEd Init. Br., Section IV.G.5. 
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that are supposedly not cost-effective to significantly affect the overall 
cost-effectiveness of its portfolio. 

NRDC Init. Br. at 26-27. 

 Moreover, as ComEd has explained through testimony and in its initial brief, ComEd is 

already subject to extensive reporting requirements and annual docketed proceedings reviewing 

its costs and goal compliance.  ComEd Init. Br. at 85-87.  No additional reporting is needed or 

sought by any other party.  To the extent Staff wishes to explore cost-effectiveness issues or 

other matters (i.e., those that comprise its over 50 recommendations), it is free to serve relevant 

discovery in an appropriate docket, although it is not at all clear whether these dozens of requests 

are relevant to any issue.  There is no evidence justifying, or statute supporting, Staff’s onerous – 

if not punitive – requests that the Commission order these reports here, especially where no other 

party seeks them.  To the contrary, NRDC similarly opposes this waste of portfolio resources – 

the magnitude of which Staff has not even attempted to estimate.  

 Finally, Staff’s proposed reporting requirements are so poorly formulated that even Staff 

must go to great lengths in its Initial Brief to explain what they mean.  For example, in its 

rebuttal testimony and Initial Brief, ComEd observed that Staff’s proposed limits on cost-

ineffective measures could result in ComEd having to tell some businesses that they cannot 

install a measure while other businesses can.  Brandt Reb., ComEd Ex. 3.0, 77:1764-1771; 

ComEd Init. Br. at 85.  Ignoring that its proposed limitation is vague, ambiguous and incapable 

of implementation, Staff tries to cure the defect by explaining its intent: 

Staff understands ComEd’s concerns and notes that is not the intent of Staff’s 
recommendation.  To the extent a measure is cost-effective in the vast 
majority of building types to which it is directed and marketed to, ComEd 
need not attempt to limit participation of the measure within the program 
year.... 

Staff’s recommendation is not intended to arbitrarily limit the offering of 
programs and measures that could provide net benefits to customers, and it is 
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not intended to curtail otherwise successful cost-effective joint programs 
ComEd offers with the gas utilities that may contain cost-ineffective 
measures.  It is not Staff’s intent for this limitation to curtail the 
implementation of cost-effective measures 

Staff Init. Br. at 60.  Yet, the need for Staff to devote paragraphs of its Initial Brief to explaining 

what its proposals mean and how they are to be interpreted only further underscores that they are 

not well founded, capable of being implemented, or beneficial to the portfolio.  Joining NRDC, 

ComEd requests that the Commission reject Staff recommendations.     

6. Single goal evaluation docket following PY9.   

ComEd has proposed that the Commission conduct a single goal evaluation docket 

following PY9, which is designed to reflect the modifications to Section 8-103(b) permitting the 

utility to demonstrate compliance with each annual goal at the end of the three-year period.  220 

ILCS 5/8-103(b).  Because the Commission need not reach a final determination regarding 

annual goal compliance following each Plan year, ComEd’s proposal is designed to eliminate 

inefficiencies and unnecessary litigation.  ComEd Init. Br. at 87-88; Verified Petition of 

Commonwealth Edison Company for Approval of Its Energy Efficiency and Demand Response 

Plan, ¶ 19; Brandt Dir., ComEd Ex. 2.0, 3:51-53, 60:1306-1308. 

As discussed in Section IV.G.6 of ComEd’s Initial Brief, Staff indicated that it does not 

oppose this proposal (provided that its proposed reporting requirements are approved), while 

NRDC rejected it.  Hinman Reb., Staff Ex. 3.0, 31:714-32:734; Neme Dir., NRDC Ex. 1.0, 

29:479-30:495.  NRDC’s concerns appeared to focus on an assumption that there would be no 

reporting during the three-year period.  Neme Dir., NRDC Ex. 1.0, 30:496-31:505.  Contrary to 

this assumption, however, ComEd witness Mr. Brandt explained in rebuttal testimony that 

ComEd’s proposal assumes that the independent evaluators will still produce annual evaluation 

results and reports for each program, as well as the annual summary of ComEd’s performance, 
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and all current reporting will continue.  Brandt Reb., ComEd Ex. 3.0, 81:1846-1849.  To be 

clear, ComEd’s proposal would only have the Commission forego the annual docketed 

proceeding, and the Commission can otherwise stay apprised of ComEd’s performance through 

the required reporting.  Id., 81:1849-1853.   

In its Initial Brief, NRDC did not consider (or ignored) this rebuttal testimony.  NRDC 

Init. Br. at 23.  Contrary to NRDC’s assertion, a single evaluation docket would not prevent “a 

review of progress toward the goal” and “updating savings assumptions based on on-going 

evaluation work.”  NRDC Init. Br. at 23.  This is because independent evaluators will still 

produce annual evaluation results and reports for each program, as well as the annual summary 

of ComEd’s performance, and all current reporting will continue.  Brandt Reb., ComEd Ex. 3.0, 

81:1846-1849. 

D. Plan Operation:  Banking and Flexibility 

1. Banking 

The parties agree on two points:  (1) consistent with the legislative changes to Section 8-

103, unlimited banking is allowed within Plan 3 (“intra-plan banking”) in order to demonstrate 

achievement of the PY7, PY8 and PY9 energy savings goals by the end of PY9 (220 ILCS 5/8-

103(b))18; and (2) no decision on the applicability of banked savings to Plan 4 needs to be made 

at this time (as ComEd is willing to forego a ruling on this issue).  As a result, the only remaining 

issue regarding banking is the applicability of any remaining banked savings at the close of Plan 

Year 6 to Plan 3.  Several parties oppose permitting the carrying over of savings from Plan 2 to 

                                                 
18 Staff Init. Br. at 76, fn 9; AG Init. Br. at 28; CUB/City Init. Br. at 9-10; ELPC Init. Br. at 15; 

Neme Dir., NRDC Ex. 1.0, 6:101-7:103; Devens Dir., CUB/City Ex. 1.0, 15:313-324. 
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Plan 3, either based on a mistaken construction of Section 8-103 or based on a misguided policy 

argument.  Both of these arguments should be rejected. 

The argument against inter-plan banking based on the amendment of Section 8-103 

is mistaken.  The AG and Staff wrongly assert that Section 8-103, by its amendment permitting 

compliance with savings goals to be determined by “total cumulative annual savings within a 3-

year planning period,” somehow precludes the carrying over (“banking”) of energy savings from 

Plan 2 to Plan 3.  See AG Init. Br. at 28, 30; Staff Init. Br. at 76,  76 fn 9.  This argument 

misconstrues the amendment to Section 8-103, however.  Section 8-103, as amended, neither 

addresses, nor prohibits, the carrying over of savings from Plan 2 to Plan 3. 

Before its amendment, Section 8-103 neither expressly addressed, nor expressly 

prohibited, the carrying over of excess savings from one year to a later year, either within the 

same plan or within a later plan.  In the Plan 2 Order, however, the Commission interpreted 

Section 8-103 as permitting the carrying over of excess savings from one year to a later year, and 

expressly permitted the carrying over of energy savings from Plan 1 to Plan 2.  Plan 2 Order at 

53-54.  The Commission based this decision on the following: 

 Section 8-103 neither addressed nor prohibited carrying over excess savings from one 
year to a later year, either within the same plan or within a later plan. 
 

 Permitting the banking of excess savings from one year to a later year is necessary to 
achieve the policy goals of Section 8-103. 
 

 Under Section 8-103 (before its amendment), the relevant measurement period (for 
consideration of carrying over excess savings from one measurement period to a later 
measurement period) was one year. 
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Plan 2 Order at 53-54.19 

As amended, Section 8-103 continues to neither expressly address, nor expressly prohibit, 

carrying over excess savings from one measurement period to a later measurement period.  The 

amendment of Section 8-103 instead merely permits the relevant measurement period to be three 

years.  220 ILCS 5/8-103(b) (“Electric utilities may comply with this subsection (b) by meeting 

the annual incremental savings goal in the applicable year or by showing that the total 

cumulative annual savings within a 3-year planning period”). 

With a three-year measurement period, banking within the same plan is no longer an 

issue – because a given plan only contains one measurement period.  Section 8-103, however, 

continues to neither address, nor prohibit, carrying over excess savings from one three-year plan 

period to a later three-year plan period.  Because banking remains necessary to achieve the 

policy goals of Section 8-103 (as expressed in the Plan 2 Order at 53), the Commission’s 

reasoning in the Plan 2 Order for permitting banking from one plan period to a later plan period 

remains authoritative, equally applicable to Section 8-103 as amended, and supports permitting 

                                                 
19  Plan 2 Order at 53-54: 

Banked savings represent an important means for ComEd to achieve its savings goals 
effectively and efficiently by encouraging the steady flow of programs in the marketplace 
and ensuring that retail customers’ investments in energy efficiency are not wasted … .  
The Commission rejects the IPA’s contention that the statute prohibits banked savings 
from being carried over from a year that falls under one plan to a subsequent year that 
falls under another plan.  As ComEd argues in its brief, the IPA’s position simply finds 
no support in the text.  [Emphasis added.]  Subsection 8-103(f), which governs the filing 
of plans, merely provides that plans should be filed to conform with subsections (b) and 
(c) of Section 8-103, and those subsections, in turn, refer to annual goals only.  
[Emphasis in original.]  Furthermore, banking of savings is directed at meeting 
subsection (i)’s evaluation requirements, and subsection (i) requires utilities to meet 
annual efficiency standards.  [Emphasis in original.]  In short, while Section 8-103 
provides that a plan must be filed every three years, nowhere does it contemplate 
limitations on Plan evaluation and measurement as the IPA suggests. 
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the carrying over of savings from Plan 2 to Plan 3.  The amendment of Section 8-103 thus 

provides no basis to oppose permitting the carrying over of savings from Plan 2 to Plan 3.   

The misguided policy arguments against inter-plan banking are factually incorrect.  

The AG, CUB/City, ELPC, and NRDC oppose permitting the carrying over of savings from Plan 

2 to Plan 3 based on two assumptions – (i) the amount of savings from Plan 2 that they suspect 

ComEd may have available to carry over, and (ii) the fact that the savings goals in Plan 3 are 

modified rather than statutory.20  Notably, these intervenors ignore the key policy reasons 

previously identified by the Commission.  As set forth in Section IV.H.1 of ComEd’s Initial 

Brief, however, these arguments should be rejected because the parties’ fears about large sums of 

banked savings do not take into consideration the Commission’s Plan 2 Order prohibiting the 

absurd outcomes they contemplate.21   

 First, the Plan 2 Order placed a limit on the amount of banked savings that could be 

applied to a given Plan year (i.e., no more than 15% of the goal).  Plan 2 Order at 52-53.  

ComEd does not oppose the imposition of this limitation in Plan 3, and believes it strikes 

the right balance between providing ComEd some additional coverage if a program or 

two do not perform as planned and assuring stakeholders that ComEd will not simply rest 

on banked savings for a given Plan year.  Brandt Reb., ComEd Ex. 3.0, 82:1881-1884.   

 Second, and equally important, the Plan 2 Order provides that ComEd may apply more 

than 15% if the goal for a given year has been modified and the banked savings would 

help ComEd achieve the statutory savings goal.  Plan 2 Order at 52-53.  Indeed, ComEd 

                                                 
20 See AG Init. Br. at 28-30; CUB/City Init. Br. at 9-11; ELPC Init. Br. at 14-15; NRDC Init. Br. 

at 23-24.   
21 AG Init. Br. at 28-30; CUB/City’s Init. Br. at 9-11; ELPC Init. Br. at 14-15; NRDC Init. Br. at 

23-24; Mosenthal Dir., AG Ex. 1.0C, 5:18-27; Neme Dir., NRDC Ex. 1.0, 7:108-121; Crandall Dir., 
ELPC Ex. 1.0, 8:1-19.   
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believes this to be the case in the current Plan Year 6, and expects that it will exhaust 

much of its banked savings in Plan Year 6 in an effort to achieve the statutory energy 

savings goal.  Brandt Reb., ComEd Ex. 3.0, 82:1885-83: 1890.   

As a result, intervenors’ arguments based on fears of a large pool of banked savings simply do 

not take into account the protections of the Commission’s Plan 2 Order, lack foundation, and 

should be rejected.   

The aspect of the argument that inter-plan banking is irrelevant and a “zero-sum game,” 

as the application of more than 15% will “only” help ComEd achieve the energy savings goal, 

also is inconsistent with statutory policy and intent.  AG Init. Br. at 29-30.  The policy and intent 

of Section 8-103 is to achieve the highest level of savings subject to the constraints imposed by 

Section 8-103.  Permitting ComEd to apply banked savings from Plan 2 to Plan 3 to achieve a 

higher level of savings thus is consistent with this statutory policy and intent. 

Finally, the Commission’s key finding in the Plan 2 Order regarding the importance of 

banking remains fundamental and eviscerates the argument against inter-plan banking.  “Banked 

savings represent an important means for ComEd to achieve its savings goals effectively and 

efficiently by encouraging the steady flow of programs in the marketplace and ensuring that 

retail customers’ investments in energy efficiency are not wasted.”  Plan 2 Order at 53 (emphasis 

added).  If inter-plan banking is not permitted, ComEd’s incentives during the remaining months 

of Plan 2 – and perhaps even during Plan 3, when the possibility of carrying over savings from 

Plan 3 to Plan 4 will remain an open issue – will be diminished. 
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2. Flexibility 

No party disputes that ComEd requires flexibility to manage its portfolio.  Indeed, there 

are a number of risks involved in implementing the measures and programs.  See Brandt Dir., 

ComEd Ex. 2.0., 44:955-961.  As set forth in Section IV.H.2 of ComEd’s Initial Brief: 

 This flexibility is critical for allowing ComEd to meet ComEd’s statutory goals, as it 
allows ComEd to “adjust portfolio and program design based on the real-time 
information it receives.”  Brandt Dir., ComEd Ex. 2.0, 57:1240-1241.    

 While ComEd has conducted risk analysis of its programs, it is possible for programs to 
lose their cost-effectiveness in unpredictable ways.  Id., 58:1245-1249.   

 To ensure that ComEd can respond to such changes, “it must retain sufficient flexibility 
to reallocate funds across program elements, including the ability to modify, discontinue 
and add program elements within approved programs based on subsequent market 
research and actual implementation experience.”  Id., 58:1249-1253.   

 And, consistent with the Plan 1 Order and Plan 2 Order, ComEd recognizes the 
importance of having stakeholder participation in this process of review and, as 
necessary, modification.  Id., 58:1254-1259. 

A critical point – which some parties either missed or chose to ignore – is that ComEd 

seeks neither unlimited nor unfettered discretion.  ComEd only requests that the Commission 

grant it the same flexibility and discretion to adjust program design and budgets and to add or 

discontinue program elements within approved programs that the Commission granted ComEd in 

the Plan 1 Order and Plan 2 Order.  Id., 58:1262-59:1269.  ComEd therefore proposes that the 

following matters would be discussed within the SAG: 

 The reallocation of funds among program elements within the Smart Ideas for Your 
Home and Smart Ideas for Your Business programs (excluding those elements managed 
by DCEO) to ensure ComEd’s ability to achieve its goals, where the change in budget for 
any specific program element is greater than 20%. 

 Discontinuing approved program elements within the Smart Ideas for Your Home and 
Smart Ideas for Your Business programs. 

 Adding new program elements within the Smart Ideas for Your Home and Smart Ideas 
for Your Business programs, as long as those program elements pass the TRC test. 
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Id., 59:1267-1278.  Furthermore, in the event that ComEd revises the proposed budget for any 

specific program element within the Smart Ideas for Your Home and Smart Ideas for Your 

Business programs by more than 20%, it will notify the SAG of these changes.  Id., 59:1285-

1288.   

As discussed further below, proposals by the AG, Staff, and CUB/City to severely restrict 

ComEd’s flexibility for the first time in the portfolio’s history are not based on a single instance 

of this flexibility framework having been abused over the past six years.  Rather, Staff and 

intervenors base their proposal solely on the fact that ComEd is proposing modified goals in this 

docket.  In other words, although these parties each admit that ComEd must modify the goals due 

to the budget limitations, they go on to imply that the modified goals are somehow up to 

ComEd’s discretion and, further, that this has suddenly created a substantial risk that ComEd will 

abuse the flexibility it is granted.  To the contrary, the need to modify the goals is a statutory 

construct and requirement – the General Assembly originally set the goals and has decided to 

make no change to the budgets in order to fund increasing goals.  Parties’ attempts to punish 

ComEd for this legislative framework should be rebuffed.   

a. AG’s Position. 

The AG mischaracterizes ComEd’s proposal as seeking “complete,” “unlimited,” and 

“unfettered flexibility,” to “modify [ComEd’s] Plan 3 unilaterally throughout the Plan period.”  

AG Init. Br. at 35, Mosenthal Dir., AG Ex. 1.0C, 5:29-30.  This mischaracterizes ComEd’s 

proposal.  As set forth above, however, ComEd seeks nothing more than the same flexibility that 

the Commission granted ComEd in the Plan 1 Order and Plan 2 Order and proposes that any 

material changes would be vetted with the SAG.  Brandt Dir., ComEd Ex. 2.0., 59:1270-1278, 

59:1285-1288; Brandt Reb., ComEd Ex. 3.0, 84:1916-1920. 
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As discussed in Section IV.H.2.i of ComEd’s Initial Brief, the AG’s position that any 

change above 20% requires a change in the goal (AG Init. Br. at 37; Mosenthal Dir., AG Ex. 

1.0C, 26:16-17), based on a concern that ComEd could “game” the system (AG Init. Br. at 35), 

also is unfounded and unacceptable.  The AG’s proposal is unfounded because there is no 

evidence that ComEd would “game” the system.  Under Plans 1 and 2, ComEd has exercised 

flexibility without abuse or incident.  Brandt Reb., ComEd Ex. 3.0, 84:1916-1918.  The AG’s 

proposal is unacceptable because it would undermine the most likely reason that ComEd would 

change a program – to make up for an underperforming program and ensure the applicable 

savings goal is achieved – and would thus hamstring ComEd’s ability to implement significant 

changes in response to a change in circumstances and make goal attainment more difficult, if not 

impossible, to attain.  Brandt Reb., ComEd Ex. 3.0, 84:1920-1927.  The AG’s proposal that the 

Commission “order ComEd, prior to implementing any proposed modifications, to bring them to 

the SAG for discussion and attempt to build consensus around the change” (AG Init. Br. at 39) 

would further undermine the purpose of flexibility by precluding ComEd from nimbly managing 

the portfolio.  NRDC, indeed, has explained that even a far less time consuming requirement to 

notify the Commission of all changes, regardless of size, would be defeating.  Neme Reb., 

NRDC Ex. 2.0, 21:364-371. 

Finally, the AG’s (and Staff’s) assertion that the flexibility granted to ComEd under Plans 

1 and 2 should not be granted to ComEd under Plan 3 because the Plan 3 savings goals are 

modified rather than statutory (AG Init. Br. at 39; Staff Init. Br. at 59) is refuted by ComEd’s 

detailed analysis.  Plan 3, ComEd witness Mr. Brandt’s direct and rebuttal testimony, and 

ComEd’s Initial Brief show that ComEd is maximizing available savings subject to the spending 
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screen and in a changing regulatory environment that has limited the availability and size of 

some programs. 

b. Staff’s Position. 

As discussed in Section IV.H.2.ii of ComEd’s Initial Brief, Staff again seeks to 

micromanage the portfolio through its proposal.  First, Staff’s positions set forth in testimony 

would require ComEd to notify the Commission in writing of any changes it plans to make to its 

program – regardless of whether the changes to the budget are more than 20% – and otherwise 

“include a discussion of how it uses its flexibility in its reports submitted to the Commission,” 

including its quarterly reports to the Commission and the testimony filed in ComEd’s Rider EDA 

annual reconciliation proceeding.  Hinman Dir., Staff Ex. 1.0, 30:698-699, 713-714, 31:716-718.  

Staff’s Initial Brief makes a distinction without a difference regarding this proposal.  Staff states 

that its proposal would not require ComEd to report “‘every’ change,” but instead “simply 

changes that ComEd believes would be relevant to demonstrating [that ComEd] is using its 

Commission-granted flexibility to prudently manage its programs.”  Staff Init. Br. at 55-56.  The 

inherent reason for every change made by ComEd, however, is to prudently manage the 

programs.  Staff’s vague proposal is unworkable and unnecessary.  

Second, Staff also proposes that ComEd file semi-annual reports with the Commission 

describing program activities, implementation modifications, and spending and savings 

projections compared to the Plan filing.  Hinman Dir., Staff Ex. 1.0, 30:699-703.  Staff further 

proposes that to the extent ComEd’s responses to past evaluators’ recommendations and changes 

in the IL-TRM and NTG ratios “significantly impact the portfolio and expected cost-

effectiveness, ComEd should also report a revised projected portfolio level TRC prior to the start 

of the program year.”  Id., 31:718-723.  And Staff’s Initial Brief goes even farther.  Instead of 

having ComEd file semi-annual reports, Staff demands that the Commission order ComEd “to 
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provide all the information requested by Staff in its Reconciliation Reports it files with the 

Commission.”  Staff Init. Br. at 55.  In other words, Staff would have the Commission order 

ComEd to provide in Reconciliation Reports any and all information, of whatever kind, nature, 

or detail, that Staff might choose to demand – essentially unlimited micromanagement.   

As discussed in Section IV.H.2.ii of ComEd’s Initial Brief, Staff’s demands are simply 

additional burdensome administrative requirements for which there is no need or purported 

value.  ComEd already files quarterly reports with the Commission and the SAG, as well as 

annual reconciliation reports and evaluation reports.  ComEd Init. Br. at 94.  To implement 

Staff’s proposal, ComEd would likely need to retain additional resources just to comply with the 

additional reporting requirements – with little to no value to any party involved.  Brandt Reb., 

ComEd Ex. 3.0, 85:1934-1940.  As NRDC witness Mr. Neme testified concerning Staff’s 

proposal: 

The requirement to notify the Commission of any change no matter how large, 
would create an undue burden on the utility as well as on the Commission.  A 
good utility program manager is responsive and adapts quickly to market 
feedback.  For some programs, that could mean changing rebate levels, changing 
marketing tactics and/or making other changes, potentially several times a year.  
Being required to notify the Commission of every such change for every program 
the utility administrators – no matter how small – would not only add to the 
Company’s administrative costs, but could slow the Company’s adaptation to 
market feedback or, worse still, could become a disincentive to change programs 
at all. 

Neme Reb., NRDC Ex. 2.0, 21:364-371.  In short, Staff’s proposal is impractical, could be 

detrimental to the portfolio’s success by burdening it with unjustified costs and resources 

demands, and would deprive ComEd of the flexibility to properly manage the portfolio 

consistent with its performance over the past five years.  Brandt Reb., ComEd Ex. 3.0, 85:1953-
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1957.  As modified in Staff’s Initial Brief, its proposal would go even farther and provide for 

unlimited micromanagement of the portfolio.22 

 E. Other Issues 

1. Potential Study 

In Section IV.I.1 of its Initial Brief, ComEd addressed Staff’s proposed change in the 

potential study methodology that would add a marginal analysis to how energy efficiency 

measures are analyzed.  As ComEd noted: 

 While Mr. Brightwell’s proposal is an interesting one, support for adopting such a 

methodology is lacking at this time.  Brandt Reb., ComEd Ex. 3.0, 86:1964-1965.  The 

proposal is also premature because the potential study is conducted just once every three 

years, and one was recently completed.  ComEd Ex. 1.0, App. D.   

 As a result, ComEd and stakeholders have ample time to explore the novel approach that 

Mr. Brightwell advances.  Brandt Reb., ComEd Ex. 3.0, 86:1965-1967.   

 The methodology in the current potential study mirrors the standard employed by the 

industry and ComEd would like time to investigate why Mr. Brightwell’s approach has 

not, to ComEd’s knowledge, been implemented elsewhere.  Id., 86:1967-1970.   

 Furthermore, ComEd needs to determine the magnitude of additional costs, if any, 

necessary to conduct this analysis.  Id., 86:1970-1971.   

                                                 
22 Staff’s attempt to direct the specific details of ComEd’s marketing of residential lighting 

products provides yet another illuminating example of its zeal to micromanage the portfolio.  “The 
Commission should direct ComEd to ensure proper customer education in the residential lighting market 
in its service territory as it relates to the impact of EISA and the energy savings associated with CFLs….”  
Staff Init. Br. at 71.  Again, Staff fails to explain why these vague directives are needed (or helpful) or to 
identify any issues with the current marketing approach. 
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ComEd Init. Br. at 96.  Accordingly, the proposal raised by Mr. Brightwell relating to the 

potential study methodology is better suited for discussion and consideration by the SAG rather 

than the Commission’s order in this docket. 

2. Priority of TRM Measure-Level Evaluation Research 

In Section IV.I.2 of its Initial Brief, ComEd acknowledged the importance of updating 

the TRM with new information (and that most stakeholders would likely concur), but noted 

implementation concerns associated with Staff’s recommendation that that the TRM measure-

level research be a “high priority” in the evaluation process.  Brandt Reb., ComEd Ex. 3.0, 

86:1977-1979.  Specifically: 

 It is not evident how TRM updates would be prioritized with regard to other evaluation 

issues, and a general, vague rule would prove to be ineffective.   

 These issues need to be reviewed on a case-by-case basis, keeping in mind that the 

evaluation budget is limited by statute and that it is the evaluator that establishes the 

annual plan regarding how best to use these limited funds.  Id., 86:1979-87:1983.   

ComEd Init. Br. at 96-97.  Moreover, ComEd is not alone in questioning how this 

recommendation would be adopted and whether establishing such a priority is practical or wise.  

In NRDC’s Response to Staff Data Request JLH 1.02, NRDC witness Mr. Neme stated the 

following: 

[T]he relative importance of TRM assumption research – i.e., how it ranks 
relative to other priorities such as NTG research, process evaluation, program-
level realization rate development and potentially other priorities – will vary from 
program to program and from time to time.  As noted in my rebuttal testimony, in 
some cases (i.e. for measures and programs), it might be the most valuable use of 
evaluation dollars; in other cases, it might be far down the priority list. 

See App. O to ComEd Init. Br., Staff Cross Ex. 2, NRDC Response to Data Request Staff JLH-

NRDC 1.02.   
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NRDC further highlighted these concerns in its Initial Brief. 

While NRDC agrees that one of the objectives evaluation research should have is 
to inform potential modifications to TRM assumptions for individual measures, it 
is not necessarily a “high priority” in all circumstances. Depending upon the 
program, it may be more important to conduct NTG research, process evaluation 
or program-level realization rate development. Which has a higher priority is a 
decision that should be informed by the independent evaluators with input from 
the utility and SAG stakeholders. 

NRDC Init. Br. at 28. 

For the reasons articulated by ComEd and NRDC, Staff’s recommendation should be 

rejected. 
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III. CONCLUSION 

For the foregoing reasons and those stated in ComEd’s Initial Brief, ComEd respectfully 

requests that the Commission issue an order on or before February 1, 2014 approving ComEd’s 

2014 – 2016 Energy Efficiency and Demand Response Plan, as modified herein.  The 

Commission should reject Staff and intervenor proposals for the reasons described herein and in 

ComEd’s Initial Brief. 

Dated:  December 18, 2013  

Respectfully submitted, 
COMMONWEALTH EDISON COMPANY 

By:  
 Mark R. Johnson 

Jonathan M. Wier 
Eimer Stahl LLP 
224 South Michigan Avenue, Suite 1100 
Chicago, Illinois 60604 
312.660.7600 
mjohnson@eimerstahl.com 
jwier@eimerstahl.com  
 
Thomas Russell 
Attorney for Commonwealth Edison Company
10 South Dearborn Street, 49th Floor 
Chicago, Illinois 60603 
312.394.5157 
thomas.russell@exeloncorp.com 

 
 

 

 


