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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

COMMONWEALTH EDISON COMPANY ) 

)  13-0495 

Approval of the Energy Efficiency and  )  

Demand Response Plan Pursuant to  )  

Section 8-103(f) of the Public Utilities Act  ) 

 

REPLY BRIEF OF THE CITIZENS UTILITY BOARD AND  

THE CITY OF CHICAGO 

 

 Now comes the Citizens Utility Board (“CUB”), by and through one of its attorneys and 

the City of Chicago (“City”), by and through its attorney, Corporation Counsel Stephen R. 

Patton, to file this Initial Brief pursuant to the Rules of Practice of the Illinois Commerce 

Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code §200.800, and the schedule 

established in this case by the Administrative Law Judge (“ALJ”).   

At issue in this proceeding is the Commonwealth Edison Company (“ComEd” or 

“Company”) three-year Energy Efficiency and Demand Response Plan (“Plan”) pursuant to 

Section 8-103 of the Public Utilities Act (“the PUA” or “the Act”).  220 ILCS 5/8-103.  

ComEd’s Plan presents a portfolio of electric energy efficiency programs for 2014-2016, 

including programs administered in conjunction with the Illinois Department of Commerce and 

Economic Opportunity (“DCEO”), designed to achieve the Energy Efficiency Portfolio Standard 

(“EEPS”) statutory energy savings goals within the statutory spending screens.  ComEd Ex. 1.0 

at 1-2.  CUB-City address three issues: the scope of these proceedings, the Commission’s 

authority to modify ComEd’s Plan and ComEd’s proposed savings goals. 
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I. The Commission Has the Authority to Modify ComEd’s EEPS Plan 

Several parties – REACT
1
, the People of the State of Illinois

2
 (“AG”), the Environmental 

Law and Policy Center (“ELPC”), the Natural Resources Defense Council (“NRDC”), the 

Midwest Cogeneration Association, and CUB – have proposed modifications to ComEd’s Plan.  

ComEd’s Initial Brief requests that the Commission dismiss nearly all of the consumer and 

environmental groups’ recommendations because the Company claims these recommendations 

are based on assumptions or positions whose consideration is beyond the scope of this docket.  

ComEd Init. Br. at 20, 27.  This interpretation of the law would mean the Commission can only 

examine what assumptions and positions ComEd puts forth, unless such a topic has been 

discussed through the Stakeholder Advisory Group (“SAG”).  CUB-City agree with ComEd that 

the original purpose of the SAG – to comment and review on proposed utility portfolios for 

meeting the EEPS – should be adopted again by the Commission.  See ComEd Init. Br. at 12.  

However, the informal nature of the SAG means that there will be no official records or minutes 

from SAG meetings.  It is the Commission, and the Commission alone, that operates as the final 

decision making body on ComEd’s EEPS Plan.  220 ILCS 5/8-103(f).   

Intervenors have asked the Commission to order ComEd to revise its Plan to reflect 

increased savings targets and to consider a number of new proposals that will require further 

study and submission to the Commission over a period of the next several months.  ComEd 

argues that these requests go beyond the Commission’s authority, stating that to litigate these 

one-off issues following approval of Plan 3 misunderstands the nature and complexity of this 

docket and Plan 3, which require “a careful balancing of energy savings goals, budgets and 

program offerings.”  ComEd Init. Br. at 12.  ComEd also maintains that any direction from the 

                                                 
1
 The Coalition to Request Equitable Allocation of Costs Together. 

2
 Represented by the Attorney General’s Office of the State of Illinois. 
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Commission to file a Revised Plan violates the current statutory framework for the evaluation of 

the EEPS Plans found in Section 8-103 of the PUA.  ComEd Init. Br. at 12 (citing 220 ILCS 5/8-

103(f)).   

While ComEd raises legitimate concerns regarding adjustments to the Plan down the 

road, ComEd’s interpretation of 8-103(f) does not accurately reflect the options open to the 

Commission.  The Commission has the authority to modify ComEd’s Plan since the Commission 

has the inherent authority from the PUA to direct utilities as necessary to accomplish the goals of 

a statute – in this case the EEPS lays out clear statutory goals, and the Commission has the 

authority to modify the Plan as it sees fit to accomplish those goals.  Abbott Lab. Inc. v. Ill. 

Commerce Comm'n, 289 Ill.App.3d 705, 712, 682 N.E.2d 340, 347-348 (1st Dist.1997) (citing 

Lake County Bd. of Review v. Prop. Tax Appeal Bd., 119 Ill.2d 419, 427, N.E.2d 459 (1988)).  

To that end, the Commission has previously directed utilities to file a revised EEPS plan.  See In 

Re Ameren Illinois Companies, Verified Petition for Approval of Integrated Electric and Natural 

Gas Energy Efficiency Plan, ICC Docket No. 10-0568, Final Order at 108 (Dec. 21, 2010).  If no 

change could be made to ComEd’s Plan, it hardly seem necessary to provide in the statute for a 

90-day Commission proceeding to take comment on the Plan, something expressly provided for 

by statute: The Commission shall seek public comment on the utility's plan and shall issue an 

order approving or disapproving each plan within 5 months after its submission.  220 ILCS 5/8-

103(f); see also City of Chicago v. Ill. Commerce Comm’n, 233 Ill.App.3d 992, 1001, 599 NE 2d 

991, 997 (1992) (citing In re Application of County Collector 132 Ill.2d 64, 72, 547 N.E.2d 107, 

997 (1989)) (no part of a statute should be rendered superfluous or meaningless).  The PUA 

expressly provides for the modification of ComEd’s EEPS plan, noting that  

If the Commission disapproves a plan, the Commission shall, within 30 days, 

describe in detail the reasons for the disapproval and describe a path by which the 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989136975&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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utility may file a revised draft of the plan to address the Commission's concerns 

satisfactorily. If the utility does not refile with the Commission within 60 days, 

the utility shall be subject to penalties at a rate of $100,000 per day until the plan 

is filed. This process shall continue, and penalties shall accrue, until the utility has 

successfully filed a portfolio of energy efficiency and demand-response measures.  

220 ILCS 5/8-103(f). 

If the Plan were as set in stone as ComEd argues, then that would prohibit ComEd from 

exercising the flexibility it proposes to have in the Plan, particularly the ability to shift funds 

around during the course of the programs.  ComEd argues: 

To ensure that ComEd can respond to such changes, “it must retain sufficient flexibility 

to reallocate funds across program elements, including the ability to modify, discontinue 

and add program elements within approved programs based on subsequent market 

research and actual implementation experience.”  ComEd Init. Br. at 91 (quoting ComEd 

Ex. 3.0 at 58).   

 

ComEd’s emphasis on the importance of flexibility in how it runs its programs when it wants to 

make changes, coupled with its desire to work on issues through the SAG is not consistent with 

its position on the Commission’s authority to order any additional analysis that would affect 

programs or any additional review by the SAG of the proposals Intervenors have made in this 

docket.  The Commission should reject this narrow and unfounded view in favor of a policy that 

allows the Commission to exercise the power given to it by the General Assembly to modify 

ComEd’s Plan. 

II. The Scope of the EEPS Proceedings Includes AMI-Enabled Energy Efficiency and 

Demand Response Programs 

In addition to the adjustments to the traditional types of energy efficiency programs, 

ELPC has proposed that ComEd “develop and implement a comprehensive plan involving 

manufacturers, retailers, and other third parties, to enable smart grid devices to interact with 

ComEd’s smart meters.”  ELPC Ex. 2.0 at 34.  CUB-City support this proposal, noting that AMI 

should be deployed in a manner that provides the greatest consumer benefits possible, including 
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new energy efficiency and demand response programs enabled by the multi-billion dollar 

investments that ComEd will make in the coming years.  See CUB-City Ex. 2.0 at 6. 

ComEd disagrees, claiming that the Commission cannot consider EEPS programs related 

to AMI outside of a proceeding to consider ComEd’s AMI Plan under Section 16-108.6 of the 

PUA.  ComEd Init. Br. at 50.  Not only is such an interpretation of the law incorrect, it is 

counter-productive to established Commission policy to maximize customer benefits from AMI 

deployment.  

The General Assembly has made clear the deployment of "smart" technologies (real-time, 

automated, interactive technologies that optimize the physical operation of appliances and 

consumer devices) for metering, communications concerning grid operations and status, and 

distribution automation is a priority – indeed a required – aspect of ComEd’s participation in the 

new formula rate scheme.  See 220 ILCS 5/16-108.6.  However, there is no statement within the 

PUA, including Section 16-108.6, that limits the Commission’s review of how ComEd’s AMI 

deployment will affect other state policy goals, including the EEPS, to any one particular AMI 

Plan update.  Absent such an exclusivity provision in the law, the Commission can and should 

find that ComEd’s Plan fails to take advantage of new energy efficiency opportunities enabled by 

AMI investments and order the Company to do so in a revised filing.   

The Commission has repeatedly confirmed its commitment to maximize consumer and 

environmental benefits from AMI investments by “strongly encourag[ing] all parties to work 

together to find ways to ensure that customers receive the maximum benefits of the proposed 

investments.”  In re Commonwealth Edison Co. Approval of Multi-Year Performance Metrics 

pursuant to Section 16-108.5(f & (f-5) of the Public Utilities Act, ICC Docket No. 11-0772, Final 

Order at 29, (Apr. 4, 2012); In re Commonwealth Edison Co. Petition for Statutory Approval of a 
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Smart Grid Advanced Metering Infrastructure Deployment Plan pursuant to Section 16-108.6 of 

the Public Utilities Act, ICC Docket No. 12-0298, Final Order at 6 (June 22, 2012)
3
 (noting the 

“AMI system is the foundation for creating customer value and that selection of the AMI 

components is a critical first step in the creation of customer value”).   The Commission has 

already concluded it can, and may, initiate an investigation to consider appropriate actions to 

ensure “the full realization of the consumer, environmental and societal benefits of [AMI 

investments].”  Id.   

CUB-City agree with ELPC that the Commission must investigate and ensure that 

ComEd takes every advantage of new energy efficiency opportunities enabled by the Company’s 

investment in AMI technologies.  CUB-City Ex. 2.0 at 6.  The Commission should reject 

ComEd’s improper reading of the PUA and conclude that is not only appropriate but necessary 

to ensure ComEd’s EEPS Plan uses these new technologies to maximize customer energy 

savings.  CUB-City note that in Docket Number 13-0285, the Commission narrowly interpreted 

the scope of the proceeding as one that reviewed only whether or not the AMI Plan 

Implementation Report (“AIPR”): (1) describes the AMI investments for the previous 12 months 

and planned investments for the following 12 months, (2) provides sufficient detail to determine 

the utility’s progress in meeting the metrics and milestones identified by the utility in its AMI 

Plan, and (3) identifies updates to the AMI Plan.  In Re Commonwealth Edison Company, 

Investigation Regarding Progress in Implementing the Advanced Metering Infrastructure 

Deployment Plan, ICC Docket No. 13-0285, Final Order at 6 (June 26, 2013) (citing 220 ILCS 

5/16-108.6(e)(1)-(3)).  The Commission rejected arguments by the parties raising other issues 

such as dynamic pricing, distributed generation, and interval data access as beyond the scope of 

                                                 
3
 ComEd petitioned for, and was granted, rehearing in that docket, and the final order on rehearing was issued on 

December 5, 2012.  The order on rehearing does not address this particular issue. 
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that proceeding.  Id. at 12-17.  ComEd’s position would effectively bar any public discussion at 

the Commission on how the AMI deployment, at a cost of $1.3 billion to ComEd’s ratepayers, 

could be used to achieve state policy goals like the EEPS.  See 220 ILCS 5/16-108.5. 

III. ComEd’s Proposed Modified Savings Goals Should be Increased 

ComEd has proposed goals that are lower than the statutory targets because ComEd 

wants to reduce its “risk” of failure to meet even modified savings goals by 5%.  ComEd Ex. 2.0 

at 24.  ComEd makes this argument despite having asked the ICC to approve additional 

assurances against the risk of being penalized for under-saving, namely, unlimited carryover of 

banked savings along with the right to adjust program budgets, goals, incentives, and measures 

during the Plan’s implementation. ComEd Ex. 2.0 at 44.   

As CUB-City noted in its Initial Brief, ComEd’s past performance indicates that the 

Company can achieve more savings than the Company has proposed, even under the supposed 

constraints of the spending screen.  Absent specific evidence per program of why ComEd will 

achieve lower goals while spending the same amount of money, CUB-City expert Rebecca 

Devens estimated that ComEd can achieve greater savings of at least 425,000 more MWH per 

year than the Company has proposed in this proceeding – almost twice as much as ComEd has 

proposed to achieve – based on ComEd’s performance under a similar spending screen.  CUB-

City Ex. 1.0 at 10.  Given ComEd’s demonstrated ability to achieve savings of around 944,116 

MWH by spending approximately $92 million, it is reasonable to expect ComEd to deliver 

similar energy savings during Plan years, especially since the proposed budget of approximately 

$100 million is greater than what ComEd has spent in previous PYs.  Id. 

Several stakeholders agree that ComEd has not demonstrated why its proposed goals are 

so low; ComEd must demonstrate why the Company cannot achieve 45% more MWH in savings 
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than the Company has proposed.  CUB-City Ex. 1.0 at 12.  ELPC, NRDC, and the AG all 

propose various calculations of additional energy savings that ComEd can achieve: 

 NRDC proposes to increase the three year MWH total to 1,829,000 MWH, and 

the average annual goal from .68% to .8%. NRDC Ex. 1.0 at 19. 

 The OAG proposes a 35% increase from ComEd's proposed three-year goals for a 

total of 2,212,368 MWh when counting the CFL savings that IPA would procure 

in addition to the Section 8-103 goals. OAG Ex. 1.0C at 14.   

 ELPC recommends that the modified goal be set at no less than two-thirds of the 

statutory goal. ELPC Ex. 1.0 at 6. 

  
 ComEd appears focused on minimizing its risk of being penalized if it falls short of the 

cumulative three-year goal.  However, a spending screen is not an excuse for setting 

unrealistically low targets so that the Company can avoid any risk of penalties.  Evaluation 

uncertainty is inherent in the framework created by the General Assembly, which expressly 

provides for an independent evaluation.  ComEd’s evaluation risk is already drastically reduced 

by the SAG’s creation of a Technical Reference Manual, ComEd’s ability to now meet a 

cumulative three-year goal rather than annual goals, and ComEd’s use of revenues from the PJM 

Interconnection to support its EEPS programs.  NRDC Init. Br. at 16; AG Init. Br. at 22.  

ComEd’s perceived uncertainty does not warrant shifting the risk to ratepayers, and 

CUB-City, along with the People, ELPC and NRDC, oppose a request to remove all risk of 

penalties from the EEPS in opposition to the express wishes of the General Assembly.  NRDC 

Init. Br. at 16; AG Init. Br. at 22, ELPC Init. Br. at 7, 220 ILCS 5/8-103(i).  If the Commission 

and all of the parties to this docket are to presume that ComEd has successfully and accurately 

estimated its goals, then effectively, ComEd is now asking the Commission to only set its goals 

at 95% of what it actually plans to achieve. AG Ex. 1.0 at 13-14.  This means the Commission 

would create incentives for ComEd – and all other utilities – to underestimate their savings 

potential, even under already lowered expectations than what the General Assembly intended.     
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ComEd has built its proposed savings goals on a foundation of numerous conservative 

assumptions, budget allocations and other decisions.  NRDC Init. Br. at 5-7.  It is entirely 

possible – indeed likely, given experience with Plan 2 in which Com Ed exceeded goals by a 

substantial margin, that the Company has made it a practice to lower expectations by building its 

plan upon an enormous volume of conservative program budget and savings assumptions, which 

time and resource limitations make it difficult for intervenors to fully explore.  NRDC Init. Br. at 

7.  The Commission should reverse this practice by modifying ComEd’s Plan to reflect the 

Company’s actual historical goal achievement, spending, use of portfolio management flexibility 

and new cumulative EEPS savings targets. 

 

IV. CONCLUSION 

CUB-City request the Commission modify ComEd’s Plan as proposed herein, and in 

CUB-City’s Initial Brief. 

Dated: December 18, 2013    Respectfully submitted,  

 
Kristin Munsch 

Director of Policy and Senior Attorney 
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