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OF THE ILLINOIS COMMERCE COMMISSION 

 
 

Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to the direction of the Administrative Law Judges (“ALJs”) and Section 200.800 

of the Illinois Administrative Code (83 Ill. Adm. Code 200.800), respectfully submits its 

initial brief in the above-captioned matter. 

 

I. INTRODUCTION  

On August 30, 2013, the Department of Commerce and Economic Opportunity 

(“DCEO” or “Department”) filed its Petition for approval of its energy efficiency (“EE”) 

portfolio and three year plan pursuant to Sections 8-103(e) and (f) and 8-104(e) and (f) 

of the Public Utilities Act (“Act”) in addition to its supporting testimony.  Thereafter, the 

People of the State of Illinois (“AG”) and City of Chicago (“City”) filed appearances.  The 

Natural Resources Defense Council (“NRDC”), Citizens Utility Board (“CUB”), 

Environmental Law & Policy Center (“ELPC”), Coalition to Request Equitable Allocation 
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of Costs Together (“REACT”), and Midwest Cogeneration Association (“MCA”) filed 

petitions for leave to intervene, all of which were granted. 

On October 2, 2013, an initial status hearing was held in this matter.  The parties 

agreed to a schedule setting forth dates for prefiled testimony, hearings, and briefs.  

The parties agreed to waive Reply Briefs on Exceptions  (Tr., October 2, 2013; Notice of 

Schedule, September 16, 2013.) 

The following Staff witnesses submitted testimony in this case:  Jennifer L. 

Hinman (Staff Exs. 1.0 and 3.0) and Dr. David Brightwell (Staff Exs. 2.0 and 4.0).  In 

addition to DCEO and Staff, testimony was filed by: AG, NRDC, ELPC, REACT, CUB, 

and MCA. 

Evidentiary hearings were held in this matter in Chicago, Illinois on November 22, 

2013.  On December 3, 2013, the record was marked “heard and taken.”  Pursuant to 

the direction of the Administrative Law Judge, Staff’s initial brief follows. 

II. STATUTORY AUTHORITY 

Section 8-103(e)  of the Public Utilities Act ("Act") requires that electric utilities 

design, develop, and file energy efficiency and demand-response plans with the 

Commission.  220 ILCS 5/8-103(e).  Electric utilities are required to implement 75% of 

the energy efficiency measures approved by the Commission.  Id.  With respect to the 

DCEO, it provides in relevant part:  

 
The remaining 25% of those energy efficiency measures approved by the 
Commission shall be implemented by the Department of Commerce and 
Economic Opportunity, and must be designed in conjunction with the utility 
and the filing process.  The Department may outsource development and 
implementation of energy efficiency measures.  A minimum of 10% of the 
entire portfolio of cost-effective energy efficiency measures shall be 
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procured from units of local government, municipal corporations, school 
districts, and community college districts.  The Department shall 
coordinate the implementation of these measures. 
 

*** 
The details of the measures implemented by the Department shall be 
submitted by the Department to the Commission in connection with the 
utility’s filing regarding the energy efficiency and demand-response 
measure that the utility implements. 
 

*** 
The portfolio of measures, administered by both the utilities and the 
Department, shall, in combination, be disnged to achieve the annual 
savings targets described in sections (b) and (c) of this Section, as 
modified by subsection (d) of this Section. 
 

220 ILCS 5/8-103(e). 
 

Subsection 8-104(e) of the Act contains similar provisions related to the gas 

utilities and energy efficiency portfolios.  It likewise requires that natural gas utilities 

design, develop, and file energy efficiency and demand-response plans with the 

Commission.  220 ILCS 5/8-103(e).  It states, in relevant part: 

The utility shall utilize 75% of the available funding associated with energy 
efficiency programs approved by the Commission, and may outsource 
various aspects of program development and implementation.  The 
remaining 25% of available funding shall be used by the Department of 
Commerce and Economic Opportunity to implement energy efficiency 
measures that achieve no less than 20% of the requirements of 
subsection (c) of this Section. 
 

*** 
The Department may outsource development and implementation of 
energy efficiency measure.  A minimum of 10% of the entire portfolio of 
cost-effective energy efficiency measures shall be procured from local 
government, municipal corporations, school districts, and community 
college districts.  Five percent of the entire portfolio of cost-effective 
energy efficiency measures may be granted to local government and 
municipal corporations for market transformation initiatives.  The 
Department shall coordinate the implementation of these measures and 
shall integrate delivery of natural gas efficiency programs with electric 
efficiency programs delivered pursuant to Section 8-103 of this Act, unless 
the Department can show that integration is not feasible. 
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*** 
The portfolio of measures, administered by both the utilities and the 
Department, shall, in combination, be designed to achieve the annual 
energy savings requirements set forth in subsection (c) of this Section, as 
modified by subsection (d) of this Section. 

 
220 ILCS 5/8-104(e). 

III. DCEO’S MODIFIED PLAN 3 COMPLIES WITH THE OVERALL 
REQUIREMENTS OF THE PUBLIC UTILITIES ACT. 

Staff has reviewed the Petition, testimony, record evidence, and discovery in this 

Docket, and finds that while certain portions of the plan should be modified or altered by 

the Commission, ultimately the plan meets the minimum requirements of the Act.  A 

brief discussion of these requirements follows. 

A. Electric Energy-Efficiency Plan 

Staff believes that DCEO, based upon its submitted plan and its past 

implementation experience, is unlikely, consistent with Section 8-103(f)(1) of the Act, to 

meet the modified goals that is proposes.  DCEO agreed that it would submit revised 

goals in a compliance filing.  (Staff Group Cross Ex. 3, 1.)  Thus, the Commission 

should direct that DCEO submit a revised plan with revised goals consistent with Staff's 

recommendations. 

B. Gas Energy Efficiency Plan 

Section 8-104(e) of the Act requires, in part, that 25% of the available funding for 

a gas utility’s EE plan shall be used by DCEO to implement EE measures that achieve 

no less than 20% of the statutorily-required energy savings.  220 ILCS 5/8-104(e).  No 

such provision exists in the corresponding electric EE statute; however, given the ability 

to modify goals, Staff believes that fulfillment of this particular item is not required for the 

Commission to approve the plan.  Similar to the utilities, DCEO has proposed that it be 
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allowed to set modified savings goals which are lower than those set forth in Section 8-

104(c).  (DCEO Ex. 1.0, 20.)  As with the electric portion of the plan, Staff believes it is 

unlikely that DCEO will meet the modified goals that it proposes.  DCEO agreed that it 

would submit revised goals in a compliance filing.  (Staff Group Cross Ex. 3,1.)  

Accordingly, Staff recommends the Commission direct that DCEO submit a revised plan 

with revised goals consistent with Staff's recommendations. 

IV. STAFF RECOMMENDATIONS 

In making its recommendations regarding DCEO’s Plan 3, Staff is mindful of the 

fact that DCEO is a state agency and not a for-profit utility.  The Commission has in the 

past explicitly declined to find that DCEO is not, with respect to its EE Plans, subject to 

the jurisdiction of the Commission or that such Commission authority is limited because 

DCEO is not a public utility.  Commonwealth Edison Co., ICC Order on Rehearing 

Docket No. 10-0570 (May 4, 2011).  While Staff is of the opinion that substantial 

deference should be accorded DCEO in the management of their plans, the 

Commission should, nevertheless, exercise its authority whenever doing so will clearly 

and tangibly improve the plans and further the goals of the energy efficiency statutes. 

A. DCEO’s Savings Goals Require Further Modification 

The Commission should modify the energy savings goals proposed by DCEO in 

its plan, as recommended by Staff, such that the goals are less aggressive and more 

realistically achievable. (Staff Ex. 1.0, 12-13.) Pursuant to Sections 8-103(d) and 8-

104(d) of the Act, the Commission may reduce the statutory energy savings 

requirement if it is demonstrated by substantial evidence that it is highly unlikely that the 

requirements could be achieved without exceeding the applicable spending limits in any 
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three-year reporting period.  220 ILCS 5/8-103(d); 220 ILCS 5/8-104(d).  The 

Department has proposed in its plan that the Commission utilize this authority and grant 

goals that are lower than its portion of the goals statutorily mandated.1  (DCEO Ex. 1.0, 

DCEO Ex. 1.2.)  DCEO has agree to submit modified goals in a compliance filing.  (Staff 

Group Cross Ex. 3,1.)   

Historically, the Department has committed to savings goals that it has been 

unable to achieve.  (Staff Ex. 1.0, 12-13; Staff Group Cross Ex. 3, 6-8.)  In such 

situations, the Commission has the authority, pursuant to Sections 8-103(e) and 8-

104(e) to approve program modifications to the Department’s plans.  220 ILCS 5/8-

103(e); 220 ILCS 5/8-104(e).  Specifically, the Act provides in relevant part:  

[i]f the Department is unable to meet performance requirements for the 
portion of the portfolio implemented by the Department, then the utility and 
the Department shall jointly submit a modified filing to the Commission 
explaining the performance shortfall and recommending an appropriate 
course going forward, including any program modifications that may be 
appropriate in light of the evaluations conducted under item (8) of 
subsection (f) of this Section. In this case, the utility obligation to collect 
the Department's costs and turn over those funds to the Department under 
this subsection (e) shall continue only if the Commission approves the 
modifications to the plan proposed by the Department.     
 

220 ILCS 5/8-103(e); 220 ILCS 5/8-104(e).  Thus, the Commission has the full authority 

to approve modifications to the Department’s plans and goals.  The evaluations 

available in the record indicate that modifications may be appropriate here.  (Staff 

Group Cross Ex. 3, 17-48.) 

DCEO’s modified proposals appear to rely heavily upon the results of its potential 

study and, in Staff’s opinion, do not rely enough on past program participation and 

                                            
1
   The utilities have likewise proposed that their statutory savings goals be modified.  See generally, ICC 

Docket Nos. 13-0495, 13-0498, 13-0549, and 13-0550. 
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performance.  (Staff Ex. 1.0, 12-13.)  Historically, past participation rates have been low.  

Id.    In some cases, incentive levels in DCEO’s plan mirror previous plan levels.  Staff 

fails to see how participation can be assumed to increase in these situations.  

Accordingly, Staff recommends that the Commission order the Department to submit 

revised goals for each utility’s service territory which do not exceed the average of the 

savings achieved in the previous two program years and also are based upon 

forecasted participation estimates that do not exceed the average of the actual 

participation from the previous two program years.  Staff believes that these two factors 

will help set more reasonable goals that the DCEO is more likely to achieve within this 

three-year plan, and urges this recommendation be adopted by the Commission. 

B. Review and Reporting Requirements 

Staff finds that the Department’s plan meets the requirements outlined under 

Sections 8-103(f)(7) and 8-104(f)(7), which provide for an independent evaluation of the 

performance of the portfolio as well as a full review of the results.  In its Plan, DCEO 

has stated that it will provide quarterly updates to the Illinois Energy Efficiency 

Stakeholder Advisory Group (“SAG”).  Staff recommends that the Commission approve 

this proposal and also require the Department to file such documents in this docket 

once they are available.  (Staff Ex. 1.0, 16-17.)  Additionally, Staff recommends the 

Commission require the quarterly reports to present the estimated savings values and 

costs by program for each utility’s service territory.  Id.  The Department did not object 

to this proposal in its rebuttal testimony.  Accordingly, Staff believes that the DCEO has 

agreed to this proposal, and submits that it should be adopted by the Commission. 

C. The Commission Should Define “Breakthrough Equipment and Devices” 
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Staff conducted a review of the Department’s plan pursuant to Sections 8-103(g) 

and 8-104(g), which require that no more than 3% of EE program revenue be allocated 

for “demonstration of breakthrough equipment and devices.”  Staff has found that the it 

is difficult to determine whether EE plans are in accordance with this provision, as the 

phrase “breakthrough equipment and devices” is not defined in the Act, nor has it been 

previously defined by the Commission.  In order to facilitate the review of plans with 

respect to this portion of the Act, Staff urges the Commission to adopt Staff’s definition 

of “breakthrough equipment and devices” in this proceeding as “measures or programs 

in their early stage of development that are subject to substantial uncertainty about their 

cost-effectiveness during the planning period.”  Adoption of this definition will ensure 

that the measures and programs falling under this definition are not classified as part of 

a standard program for reconciliation purposes.  Accordingly, this will help to streamline 

the reconciliation process.  This will also help the Department to ensure that its future 

Plans are consistent with the 3% ceiling on such spending as required under the Act.  

Therefore, Staff recommends that the Commission adopt its recommendation to define 

“breakthrough equipment and devices” as set forth above. Further, the Commission 

should direct DCEO to identify measures which meet the definition in its compliance 

filing containing its modified savings goals.  

D. DCEO Should Include Economically Efficient Potential in its Next Potential 
Study 

Section 8-103A of the Act requires that, beginning in 2013, electric energy 

efficiency and demand-response plans include an analysis of additional cost-effective 

energy efficiency measures that could be implemented, by customer class, absent the 
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limitations set forth in subsection (d) of Section 8-103.  220 ILCS 5/8-103A.  The 

Department included a Potential Study based upon “economic potential.” 

Staff proposed that the Department’s future feasibility studies include an analysis 

of economically efficient potential. (Staff Ex. 2.0, 20.)  Dr. Brightwell explained how to 

conduct an analysis of economically efficient potential and provided an example based 

on a comparison of 92% and 95% AFUE furnaces to make the case for greater possible 

energy savings in DCEO’s low income programs.  Id. at 21-22.  DCEO concluded that it 

did not have an opinion on conducting such analysis in the future but did not intend to 

redo its current analysis.  (DCEO Ex. 6.0, 6.)  Staff did not recommend, and does not 

now, that DCEO be required to perform an additional analysis for the current plan; 

rather, Staff’s recommendation is intended to apply to a future analysis.  Given the 

significant benefits of this analysis to ratepayers and the fact that the Department does 

not take a position on including this analysis in future potential studies, Staff 

recommends that the Commission direct DCEO to include economically efficient 

potential in its next Potential Study.   

E. Cost-Effectiveness of DCEO’s Low Income Programs 

In the past, the Commission found that aspects of DCEO’s Plans that resulted in 

reduced overall energy efficiency savings (e.g., incenting relatively few 95% AFUE 

furnaces instead of relatively more 92% AFUE furnaces) were in compliance with the 

Illinois energy efficiency statute.  Commonwealth Edison Co., ICC Order Docket 10-

0570, 67 (December 21, 2010).  Nevertheless, circumstances under which this 

determination was made have materially changed.   During the Plan 3 period it is no 

longer the case that the unrestricted energy efficiency savings goals of the statute can 

be met.  Because spending caps are now binding constraints on management of EE 
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Plans, choices that reduce overall energy savings, holding spending constant, 

necessarily cause Illinois to miss statutory spending goals by a larger margin.  Taking 

actions that reduce overall energy savings was not necessarily inconsistent with the 

statute when such actions did not prevent statutory savings goals from being met.  The 

Commission should find, however, that taking such actions when statutory savings are 

not being met, particularly when such actions do nothing to further any other of the 

statutory energy efficiency goals, does not comply with the statute.     

The objective of DCEO’s low income programs is to put the most energy efficient 

equipment possible into each residence where renovations occur. (DCEO Ex. 3.0, 8.)  

The rationale for doing so is that there is usually only one opportunity to complete these 

projects and that getting as much savings as possible from each project serves the 

interests of ratepayers and taxpayers by decreasing the funds paid to low income 

customers through the Illinois Home Weatherization Assistance Program, through the 

Low Income Home Energy Assistance Program, or through federal grants to PHAs 

through the U.S. Department of Public Housing and Urban Development.  Id. at 7.  

Since there is only one opportunity, DCEO also believes that the goal of reducing the 

payments to these customers through the various state and federal funding sources 

mentioned above justifies inclusion of cost-ineffective measures at the time these 

renovations take place.  Id.  

 Dr. Brightwell refers to this as a “good of the few approach” because the logic 

behind the approach ignores that there are often costs of increasing the efficiency level 

of measures that are extremely disproportionate to the costs of the increased savings 

that result.  (Staff Ex. 2.0, 15.)  As such, maximizing the savings achievable by any one 
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facility ignores all the lost savings that are possible in other facilities if the money is 

instead distributed to increase the number of facilities in which projects occur.  Id.  That 

is, the programs are designed to benefit fewer customers and result in lower total 

energy savings than if the programs were instead designed to provide lower savings per 

facility and increase the total number of facilities where savings take place.  By 

designing the programs to benefit fewer low income customers, DCEO is not minimizing 

the total payments that ratepayers and taxpayers pay to assist low income customers.  

Id.  

 The rationale to include cost-ineffective measures in these residences for 

purposes of lower payments made by taxpayers through the state and federal 

assistance programs is also based on faulty logic.  The Total Resource Cost (“TRC”) 

Test used to measure cost effectiveness in Illinois includes as benefits the net present 

value of the gas and electric savings over the expected life of a measure and compares 

it to the cost to obtain these savings.  Id.  If a measure is not cost-effective, it means 

that costs of the equipment are greater than the value of the gas and electric that is 

saved over the measures lifetime.  Id.  That is, under DCEO’s Plan, if it costs ratepayers 

and taxpayers $100 to install a piece of equipment that saves gas and electric valued at 

$90, then it is justified to do so because the taxpayers and ratepayers avoid paying $90 

in LIHEAP and IHWAP payments.  It glosses over the fact that these taxpayers and 

ratepayers just paid $100 so they could avoid paying $90.   

 Dr. Brightwell provided an example of where a less than top of the line energy 

efficient device could create greater overall savings than the technology DCEO intends 

to install.  Id. at 18.  He compared 92% and 95% Annual Fuel Utilization Efficiency 
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(“AFUE”) furnaces to illustrate this point.  Id.  According to DCEO’s cost-effectiveness 

analysis, the baseline assumed for replacing a furnace in a Public Housing Authority is 

a 70% AFUE furnace.  Id.  The assumed cost to replace a 70% AFUE furnace with a 

95% AFUE furnace is $3600.  Id.  DCEO did not provide an analysis of the 92% AFUE 

furnace, presumably, because it does not intend to install 92% furnaces.  The Statewide 

Technical Reference Manual (“TRM”) assumes the cost of a 95% AFUE furnace is 

$3449 or 4% less than the $3600 cost assumed by DCEO.  Id. The TRM assumes the 

cost of a 92% AFUE furnace costs $2813.  Id.  Increasing this cost by 4%, in order to be 

consistent with DCEO’s markup for the 95% furnace, results in a cost of $2936 for the 

92% furnace.   

 The TRM estimates that 92% furnace saves 275 therms per year when 

compared to a 70% AFUE furnace installed in Chicago.2  Id.  The 95% furnace is 

estimated to save 303 therms per year in Chicago.  Id.  The difference in cost between 

a 92% and 95% furnace is $664.  Id. at 19.  The difference in savings is 28 therms per 

year.  Id.  Thus increasing the efficiency a furnace from 92% to 95% is equivalent to 

paying $23.71 per first-year therm saved.  Id.  According to DCEO’s cost-effectiveness 

analysis, it intends to install 144 95% furnaces across the state.3  Id.  The incentive cost 

is $518,000.4  Id.  For $518,000, DCEO could instead install 176 92% AFUE furnaces5 

and have $1264 remaining to use for installing other measures.  Id.  Using the 

estimated savings from Chicago, one hundred forty-four 95% furnaces save 43,632 

                                            
2   The formula for estimating furnace savings is weather dependent.  The TRM provides Heating Degree 
Days for five zones in Illinois.  Chicago is the second coldest zone and will result in greater estimated 
savings than if the statewide average Heating Degree Days are used.  
3
    Fifty furnaces in Ameren’s territory and 94 combined in the Nicor and Integrys territories.   

4
   $518,000 = $3600 per unit * 100 units 

5
   176 derived from $518,000/$2936=176.5 
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therms per year.  Id.  One hundred seventy-six 92% furnaces save 48,400 therms per 

year.  Id.  Thus, installing 95% furnaces instead of 92% furnaces reduces the number of 

units installed by 326 and reduces total savings by 47687 therms per year.  Id. 

 Dr. Brightwell referred to this as “taking a good of the few” approach because the 

savings per unit are higher and each of the low income customers helped receives 

greater assistance through this approach.  Id.  However, this approach overlooks the 

fact that fewer units can be installed and less total assistance is being provided to low 

income customers.  Id.      

 The “good of the many” approach, which Mr. Baker asserts is the logical, but not 

the human thing to do (DCEO Ex. 8.0, 8), would use energy efficient but not top-of-the-

line efficient equipment when the additional costs of top-of-the-line equipment increase 

disproportionately with increases in energy savings. (Staff Ex. 2.0, 19.)  This approach 

helps more low income customers and produces greater total energy savings.  Id. at 19-

20.  Under DCEO’s argument that installing measures in low-income households when 

the opportunity presents itself is beneficial to taxpayers because it reduces payments 

needed by LIHEAP and other programs, the “good of the many approach” saves more 

energy, which in turns reduces contributions to energy payments by ratepayers and 

taxpayers.  Id. at 20. 

 In response to Staff Data Request DAB 1.03, DCEO indicated that if EE funds 

were not provided to replace these furnaces, no furnaces of equal or lesser efficiency 

would be installed by any other organization.  (Staff Group Cross Ex. 4, 1.)   DCEO also 

stated that the low income programs are over subscribed – that is, each year there is 

                                            
6
   176 – 144 = 32 units 

7
   48,400 – 43,632 = 4768 therms 
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greater demand for funds than there is funding available.  (DCEO Ex 3.0, 6.)  By 

reducing the efficiency of furnaces by three percentage points, DCEO could provide 

22% more customers with a new energy efficient furnace.  (Staff Ex. 2.0, 19.)  The three 

percentage point change in furnace efficiency levels amount to 28 therms per year 

being saved by a low income customer in Chicago.  Id.  Assuming a cost of $0.50 per 

therm, each customer receiving a 95% furnace saves $14 per year more than would be 

saved with a 92% AFUE furnace.  Depriving 32 people of $137.50 in annual savings8  in 

order to save 144 people $14, is not, despite Mr. Baker’s assertion, a “more human act, 

“ especially when considering that it lowers the overall energy savings that DCEO could 

otherwise achieve. 

 Mr. Baker also questions where the line is drawn in terms of serving the good of 

the many versus the good of the few.  He points out that putting one inch of installation 

in each wall allows for more customers to receive insulation and adding just one 

compact fluorescent light (“CFL”) to each house allows more households to be served 

as well.  (DCEO Ex 8.0, 8-9.)  There is no basis or support for these misleading 

assertions.  The delineation of how such lines should be drawn is quite obvious by Dr. 

Brightwell’s example.  Dr. Brightwell addressed the level of efficiency of a measure and 

compared the savings and costs of the measure to other equivalent measures.  With 

respect to the CFL, the question is not whether it is better to add just one CFL to more 

households, it is whether more households and total energy can be saved increased by 

choosing an alternative type of energy efficient lighting.  For insulation, the question is 

whether greater savings can be achieved by installing insulation of a different R-value.  

                                            
8   $137.50 = 275 therms saved by a 92% AFUE furnace X $0.50 per therm 
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Although the returns to the first inch are the greatest, as Mr. Baker points out, that 

doesn’t mean that the second inch provides less value than it costs.  Once the costs of 

an additional inch exceed its benefit, there is reason to consider stopping.      

 For the reasons provided above and further explained Dr. Brightwell’s testimony, 

the Commission should direct DCEO to increase the cost-effectiveness and energy 

savings of its low income programs by determining when less than top-of-the-line 

energy efficiency measures provide greater overall energy savings.      

F.  DCEO Should Not Be Exempt from Net Savings Measurements 

 DCEO proposes to measure what it refers to as adjusted gross savings. The 

approach proposed by DCEO is to count gross savings making only adjustments for 

factors such as “data errors, installation and persistence rates, and hours of use,” but 

not making adjustments for free ridership or spillover.  (DCEO Ex. 1.0, 37.)  Staff 

recommends that the Commission reject this proposal.  This approach, measuring gross 

savings, is contrary to the present approach of measuring net savings, is inconsistent 

with Sections 8-103 or 8-104 of the Illinois Public Utilities Act, and is not beneficial to 

ratepayers.   

 Subsections 8-103(b) and 8-104(c) establish incremental annual energy savings 

goals for electric and gas utilities, respectively.  Incremental means savings above what 

occurs as a result of the natural progression of technological change.  That is, if a 

customer would have installed an energy efficient device without the existence of an EE 

program, an incentive from the EE program does not create incremental savings.  The 

adjusted gross approach proposed by DCEO would count such savings.  As such, the 

proposal is contrary to the intent of the Act.    
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   In addition to being contrary to the Act, measuring only gross savings is not in the 

best interests of ratepayers.  Dr. Brightwell explained that under a gross savings 

paradigm, benefits can appear to be greater than they are in actuality.  (Staff Ex. 2.0, 6-

8.)  If no actual savings are created, there are no benefits to ratepayers, but there are 

costs.  Ratepayer funds are transferred to customers who would have performed EE 

activities without the programs.  This transfer takes wealth away from the average 

ratepayer but provides no savings as the activities would occur anyway.  Unfortunately, 

it creates costs as there are administrative costs associated with the transfer.  The 

result is that programs catering to free riders create a net loss to ratepayers.  Id.  The 

Commission should continue measuring net savings and reject DCEO’s proposal to 

measure adjusted gross savings. 

G.   The Wastewater Treatment Facilities Program 

 The purpose of the program is to incent the purchase of High Speed Aeration 

Blowers and associated secondary equipment at waste water facilities. (DCEO Ex. 2.0, 

23.)  The Plan proposes to pay the lesser of 100% of the Turbo Blower cost, or $0.36 

per kWh saved.  Additionally, any of the secondary measures installed may receive 

grants through DCEO’s standard and custom programs.  Id. at 23.  

 Dr. Brightwell is concerned that the budget for the Wastewater Treatment 

Program is approximately $5 million.9  The $5 million budget is devoted for the High 

Speed Aeration Blowers and any secondary equipment will be incented through 

DCEO’s standard and custom programs.  Thus, more than 17.5% of the public sector 

                                            
9   According DCEO Ex. 2.8, 3, the annual budget is $5,555,555 per year.  According DCEO Ex. 1.2, 1-3 
the annual budget is $5 million.    
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electric funds are intended to incent projects in wastewater facilities.10  While the 

program may turn out to be successful, at present it is unproven, and there may be 

various events that halt the renovations at these facilities.  To the extent that these 

potential events come to fruition, there could be substantial money allocated to 

renovations that are not possible. Staff recommends the Commission direct DCEO to 

either:  (1) allocate much of this money to other programs with an understanding that it 

can be reallocated to the Waste Water Facilities Program if it proves to be successful; 

or (2) provide the Commission with a contingency Plan for reallocating these funds in 

the event that the money cannot be spent as effectively as anticipated in this Plan.   

 Dr. Brightwell also noted that the math for the incentives is not consistent with the 

stated intention to provide an incentive of the lesser of $0.36 per kWH saved or 100% of 

the Turbo Blower cost.  According to DCEO Ex. 2.8, the projected incentives are 

$4,599,999 per year and estimated energy savings are 11,493 MWH per year.  This 

amounts to about $0.40 per kWh.11  Staff requested that DCEO reconcile this 

mathematical discrepancy; however the Department provided no explanation for the 

discrepancy in rebuttal. 

 Mr. Mosenthal, who testified on behalf of the AG, was also critical of the Waste 

Water Treatment Program.  His criticisms include that the program is only marginally 

cost-effective (AG Ex. 1.0, 12), that the program focused on a single electric technology 

                                            
10 The public sector electric budget is between $28 and $29 million depending on the Plan Year.  $5 

million is 17.5% of $28.5 million.  This represents the lower bound for spending as the incentives for 
secondary equipment are not included in the information for this program.  Therefore, more than 17.5% of 
the public sector electric budget is intended for Wastewater facilities.  

11
 4,599,999/11493 = $400 per MWH which is equivalent to $0.40 per kWh. 
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(aerators) and ignored possible gas savings and savings that could be achieved from a 

more comprehensive custom program Id.    

 DCEO replied to the AG that it may shift funds between its custom and targeted 

programs with the intent to drop any unsuccessful programs and to maximize possible 

savings (DCEO Ex. 8.0, 6).  DCEO appears to be under the impression that shifting 

funds is consistent with Staff’s recommendation to provide the Commission with a 

contingency plan in the event the Waste Water Treatment Program is less successful 

than possible Id.  Staff believes that a two sentence reference in DCEO’s rebuttal 

testimony is an insufficient contingency plan and accordingly recommends that the 

Commission require DCEO to provide a thorough Contingency Plan as part of its EE 

compliance filing that it has agreed to submit.        

V. INTERVENOR RECOMMENDATIONS 

Various proposals were presented by Intervenors for adoption in this Docket.  

Staff responds to some of those proposals below.  Failure to address a particular 

proposal or issue in this brief does not constitute an agreement by Staff on that 

particular issue, and Staff reserves the right to address all pending matters in this 

Docket in reply briefs. 

A. Proposals to Set Higher Savings Goals Should be Rejected by the 
Commission 

 Mr. Mosenthal and Mr. Neme each urge the Commission to direct the DCEO to 

meet higher savings goals than DCEO itself proposes to achieve in its plan.  (AG Ex. 

2.0, 5-6; NRDC Ex. 1.0, 6-7.)  These contentions should be rejected; as Ms. Hinman 
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demonstrates, the goals DCEO proposes are unrealistically high, and the Commission 

should reduce them.  (Staff Ex. 1.0, 11-13.) 

  Mr. Neme and Mr. Mosenthal adopt that DCEO’s plan be assessed using a much 

more simplistic and hence flawed approach – basically a cost-per-unit approach – best  

summarized by Mr. Neme’s simple comparison of budget to savings.  (NRDC Ex. 1.0, 8; 

Tr., 71-72.)  Mr. Mosenthal endorses a similar approach.  The approach relied upon in 

recommending increased goals assumes away significant factors such as start-up 

costs, the addition of new programs,  andthe shifting or discontinuation of existing 

measures, any of which might well affect the DCEO plan.  (Tr., 73.)  

 Contrary to Mr. Neme and Mr. Mosenthal, Ms. Hinman bases her 

recommendation on DCEO’s historic performance in this area, as outlined above under 

Section III.  More specifically, Ms. Hinman notes that DCEO has relied heavily on a 

potential study it had prepared, and not heavily enough on its own past program 

performance.  (Staff Ex. 1.0, 13.)  Ms. Hinman identified certain flaws in the DCEO’s 

approach in setting goals, most specifically that, while incentives to participate in the 

various programs remained constant, the study assumed increased participation.  Id. at 

12.  Ms. Hinman further took into account the undoubted historical fact that DCEO has 

been overly aggressive in setting its savings goals, and then has been unable to meet 

them.  Id.  This should not be construed as a criticism of DCEO, which has perhaps the 

most difficult “target market” for energy savings: the public sector.  Staff is not 

convinced the difficulties local governments have faced in obtaining funding and 

approval for energy efficiency projects in the past have been eliminated for Plan 3.  

Indeed, Mr. Mosenthal admitted that he was not aware of any significant changes in 
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local government funding or approval policies surrounding EE programs that might 

make it easier for them to participate in DCEO’s EE programs going forward.  (Tr., 73.)  

Based upon this, Ms. Hinman recommends that DCEO’s program be set based upon 

what it has demonstrated to be capable of achieving for two consecutive program years. 

 In short, the DCEO’s plan simply cannot be analyzed using the blunt instrument 

of a cost-per-unit approach. DCEO’s savings obligations are simply too complicated to 

be approached in this manner. (See DCEO Ex. 1.0, 9-10 (describing DCEO’s statutory 

obligation to deliver savings to numerous difficult-to-reach sectors of the market and 

population).)  Ms. Hinman’s analysis, which focuses on what DCEO is able to do, rather 

than what other entities think it should be able to do, is reasonable and should be 

adopted as outlined above.  

B. EM&V Schedules for TRM and NTG Updates Should be Adopted in this 
Docket 

AG witness Phillip Mosenthal requests that the Commission direct the DCEO to 

work with the SAG on improving the evaluation, measurement and verification (“EM&V”) 

process so that reports are produced in a timely fashion to inform the updates to the 

Illinois Statewide Technical Reference Manual (“TRM”) and NTG updates.  (AG Ex. 1.0, 

38.)  Staff believes that it is more efficient for the Commission resolve the issue in this 

Docket by adopting the timelines proposed by the Evaluators in Staff Ex. 3.2.  (Staff Ex. 

3.2, 1; Staff Group Cross Ex. 2,3.)  Adoption of the TRM and NTG timelines for updates 

in this docket would allow the DCEO to incorporate those timelines in its evaluation 

contract after approval of the plan.  Commission adoption of this proposal would also 

free up the limited SAG resources for addressing currently unresolved matters that are 
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before it.  Accordingly, Staff recommends that the Commission adopt the suggested 

EM&V schedules for TRM and NTG updates that are set forth in Staff Ex. 3.2.  

C. The Commission Should Not Direct SAG to Create an Illinois Energy 
Efficiency Policy Manual in this Docket 

Mr. Mosenthal also proposes that the Commission direct the DCEO to work with 

the SAG on an Illinois Energy Efficiency Policy Manual (“Policy Manual”) to streamline 

and encourage consistency on “various program-related policies for review by the 

Commission.”  (AG Ex. 1.0, 38.)    Staff notes that the purpose of the Policy Manual is 

so broad in scope that it is, essentially, undefined.  Furthermore, it is unclear what issue 

or problem the creation of this Policy Manual is intended to fix.  Interpretation of the 

purpose of this directive alone could require a significant undertaking of the SAG’s 

already limited time and resources.  It would divert these resources from the important 

matters already before the SAG and create an excessive and unnecessary burden on 

all participants.  Staff, therefore, urges the Commission to reject Mr. Mosenthal’s 

recommendation.   

D. NRDC Recommendations on NTG Framework 

1. Require evaluators to collaborate to reach consensus on the best 
approaches to assessing NTG in particular markets 

Staff does not oppose this recommendation, but recommends that if this proposal is 

adopted,  the Commission should require consistent residential and non-residential 

NTG approaches take place for comparable EE programs offered by the utilities and 

DCEO.  (Tr., 79.)  The best approaches will not be inflexible, but could be tailored to 

appropriately assess the specifics of each of the utilities’ and DCEO’s EE programs, 

consistent with approaches adopted in other states.  Further, the Commission should 

direct Staff to file the agreed upon approaches with the Commission as an appendix to 
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the updated IL-TRM.  This recommendation is not intended to create entirely new NTG 

approaches, but rather assess or potentially combine existing methods used in Illinois 

and adopt the best and most defensible method.  The Evaluators in Illinois have 

currently been working on this for business EE programs, so finalizing a consistent 

approach for the business programs should be able to be completed before the filing of 

the updated IL-TRM.  (See generally, Staff Group Cross Ex. 1.)  Accordingly, the 

Commission should direct DCEO to require its Evaluator to collaborate with the other 

utilities’ Evaluators to reach consensus on the best approaches to assessing NTG in 

particular markets for both residential and non-residential energy efficiency programs.   

2. NTG Framework 

 Staff agrees with Mr. Neme’s proposal to consider evaluation results and other 

relevant information from multiple potential sources when developing reasonable NTG 

assumptions for a program year.  This suggestion is already incorporated to a large 

degree in Staff’s Modified Illinois NTG Framework for the DCEO, which states that the 

values should take into consideration “the best information available about the measure, 

program design, incentive levels, market, energy codes, and any other factors” that can 

help formulate values.  (Staff Ex. 3.1, 1.)  Staff submits that those other factors include 

those proposed by Mr. Neme. Accordingly, Staff supports Mr. Neme’s recommendation 

that is incorporated in Staff’s Modified Illinois NTG Framework for the DCEO and 

recommends the Commission adopt Staff Exhibit 3.1 for DCEO.12     

                                            
12   This NTG Framework proposed by Staff is consistent the framework proposed by Staff in the utilities’ 
plan filing dockets, ICC Docket Nos. 13-0495 and 13-0498. 
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E. The Commission Should Not Create “Voting Parties” within the SAG 

ELPC proposed the establishment of “voting parties” within the SAG as part of its 

modified NTG framework proposal, which would essentially ban subcontractors in 

Section 8-103 and 8-104 efficiency programs from participation in the SAG.  (ELPC Ex. 

1.2, 2.)  In his direct testimony, ELPC witness Geoffrey Crandall provided no 

explanation for the introduction of a voting structure with limited participation at the 

SAG.  Staff recommends that the Commission reject this proposal. 

When the SAG was created by the Commission in Docket Nos. 07-0539 and 07-

0540, it explicitly provided that the group include representation from a “variety of 

interests.”  Ameren Illinois Company, ICC Order Docket No. 07-0539, 24 (February 6, 

2008); Commonwealth Edison Company, ICC Order Docket No 07-0540, 33 (February 

6, 2008).  Currently, SAG membership exceeds 30 organizations, all of whom 

voluntarily participate.  (Staff Ex. 3.0, 15.)  The SAG is a consensus group, whereby all 

parties work together to achieve an outcome.  Whether one party or multiple parties join 

together to object to a proposal, a consensus will not be reached.  Therefore, limiting 

participation to certain “votes” is meaningless.  The only purpose that limitation would 

serve would be to turn a voluntary, inclusive organization into a narrow, exclusive one in 

which only six of the “variety of interests” that the Commission hoped to include in 

forming the SAG would be allowed a voice.  Accordingly, the Commission should 

decline to adopt the ELPC’s proposal to develop voting parties. 

F. The Commission Should Not Direct DCEO to Implement a Data Center 
Program 

ELPC witness Crandall proposed that the DCEO should implement a data center 

pilot program or modify its existing public sector programs due to the unique energy use 
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characteristics of data centers.  Staff does not support this recommendation; rather, 

Staff believes it may be productive for the DCEO to investigate a data center program.  

Staff witness Hinman testified that data center projects are typically customized projects 

that would already qualify under DCEO’s Public Sector Custom Program, so an 

investigation is necessary to determine whether a dedicated Data Center Program is 

warranted.  This investigation should be utilized to assess what the existing baseline 

and standard practices are for data centers operating in the public sector in Illinois.  It 

should also address whether it would be cost-effective to implement a dedicated Data 

Center Program.  Ultimately, Staff feels this is not the time for the Commission to direct 

the DCEO to unconditionally implement such a program.  Staff recommends that if the 

Commission is persuaded by ELPC’s arguments, it first direct the DCEO to undertake 

an investigation as to the merits of such a program.   

VI. CONCLUSION 

WHEREFORE, for all of the foregoing reasons, Staff respectfully requests that 

the Commission’s order in this proceeding reflect all of Staff’s recommendations 

regarding the Department’s Energy Efficiency Plan and Portfolio submitted pursuant to 

Sections 8-103 and 8-104 of the Public Utilities Act. 
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       Respectfully submitted, 
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