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COMMONWEALTH EDISON COMPANY’S RESPONSE IN OPPOSITION TO 

STAFF’S MOTION TO ADMIT THE COMPANY’S RESPONSE TO STAFF DATA 
REQUEST JLH 4.04 AND ATTACHMENT INTO EVIDENCE 

 
Respondent Commonwealth Edison Company (“ComEd”), by its attorneys, pursuant to 

83 Ill. Admin. Code Part 200.190(a) and the Administrative Law Judge’s (“ALJ”) schedule, 

hereby files its response in opposition to Staff of the Illinois Commerce Commission’s (“Staff”) 

Motion to Admit Commonwealth Edison Company’s Response to Staff Data Request JLH 4.04 

and Attachments Into Evidence (“Motion”).1 

INTRODUCTION 

Staff’s Motion to admit into evidence an informal email authored by a non-testifying 

third party and not sponsored by any witness should be denied.  Put simply, the email that Staff 

seeks to admit is inadmissible because it violates basic rules of evidence (“Rules”), the most 

obvious of which is the prohibition against the admission of hearsay evidence.  Because 

admission of the email would contravene the relevant Rules for the reasons discussed below, 

there is no legal basis upon which to grant Staff’s Motion.  Furthermore, conceding that the 

Rules would preclude admission of the email, Staff turns to 83 Ill. Admin. Code § 200.610(b), a 

limited exception to the Rules for certain types of evidence under specific circumstances.  
                                                 
1 Despite the title of Staff’s Motion, only one attachment is at issue.  ComEd’s Response to Staff Data Request JLH 
4.04 attached an email sent on Tuesday, November 1, 2011 by Kevin Grabner of Navigant Consulting Inc. to Staff 
witness Jennifer Hinman and copying several others.  ComEd properly objected to the admission of this data request 
response and its attachment at the December 4, 2013 evidentiary hearing and the parties agreed to brief the issue. 
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Contrary to Staff’s suggestions that this narrow exception can be so stretched as to accommodate 

an informal email circulated to no other stakeholders or parties in this docket and whose author is 

not testifying in this docket, this provision cannot cure serious evidentiary issues introduced 

hours before trial.  Staff’s self-serving data request, which was designed to supplement its own 

testimony and record by asking ComEd to produce an email within Staff’s own possession, is not 

competent evidence, and this entire exercise demonstrates a disregard and abuse of the Rules and 

the ALJ’s and parties’ time and resources in this incredibly compressed docket.2  When 

corrected, the inaccuracies and misstatements in Staff’s Motion further demonstrate that no 

factual basis exists in the record to support admission of the email into evidence.   

BACKGROUND 

As a preliminary matter, ComEd was not aware that Staff’s Fourth Set of Data Requests 

was served in furtherance of a waiver of cross-examination of ComEd’s witness.  Staff Mot. ¶ 1.  

On December 2, 2013, just two days before the evidentiary hearing in this proceeding, ComEd 

received Staff Data Request JLH 4.04, which oddly sought a “true and correct copy” of an email 

sent by an employee of the Independent Evaluator, Navigant Consulting (“Navigant”), to Staff 

witness Ms. Hinman, which copied a ComEd employee who is not a witness in this docket.  

Presumably Staff already possessed this email given that the data request identifies the email in 

detail, Ms. Hinman was the recipient of the email, and the email presented “thoughts” relating to 

an inquiry Ms. Hinman made a week prior.  While ComEd promptly served its Response to Staff 

Data Request JLH 4.04 on December 3, 2013, it properly objected to this request as irrelevant 

and as calling for the production of information already in the custody and control of Staff.  Over 

                                                 
2 Indeed, a review of other data request responses entered into the recording during the December 4, 2013 
evidentiary hearing provides additional examples of what was apparently “friendly” discovery issued and served on 
the eve of the hearing that seems designed to supplement the witness’s own testimony.  See AG Cross Ex. 3. 
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its objections, ComEd produced the requested email, but never imagined that Staff would seek to 

move such plain hearsay into evidence.   

ARGUMENT 

Staff’s procedural gamesmanship should be recognized for what it is: Staff’s desperate 

effort to admit something into evidence that it has essentially already conceded is not admissible.  

This is evidenced by Staff’s awkward maneuver of burdening ComEd with the request to 

produce an email already within Staff’s possession and then attempting to enter it into the record 

at the hearing without any copies of the purported evidence.  Indeed, ComEd is particularly 

surprised by these games given that it already called into question other email correspondence 

Ms. Hinman relied upon in her direct testimony and attached thereto.  Brandt Reb., ComEd Ex. 

3.0, 63:1450-1454.  ComEd is troubled by these attempts to make an end run around the Rules, 

and therefore requests that the ALJ deny Staff’s Motion.3   

A. The Email Is Not Relevant. 

Staff’s arguments to the contrary notwithstanding, there are limitations on what 

information may be deemed relevant for the purposes of admissibility.  Just because ComEd 

witness Mr. Brandt testifies on a particular subject matter does not mean that the flood gates are 

open to any and all evidence on that subject matter.  If that were in fact the case, parties would be 

free to introduce webpages and publications on the matter without any supporting foundation or 

witness.   See Hearing Tr. at 41 (Dec. 4, 2013).  Although Staff observes that Mr. Brandt 

discusses “the general subject matter of the e-mail”, it should be clarified that Mr. Brandt never 

cites to or relies upon the email.  Moreover, the subject matter of the e-mail is irrelevant because 

                                                 
3 Staff’s cursory argument regarding ComEd’s objection to producing a document that Staff already has in its 
possession is misguided and equally transparent.  See Staff Mot. ¶ 8.  To begin with, ComEd did produce the 
document over its objections.  As explained below, however, Staff’s efforts are unavailing because the applicable 
rules of evidence unequivocally prohibit the admission of the email into evidence.  Contrary to Staff’s mistaken 
assumption, documents produced during discovery are not automatically deemed to be admissible evidence. 
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the Motion is hopelessly unclear regarding how the document will further the goals of this 

proceeding.  If, in fact, Staff seeks to admit the email solely to supplement its own testimony, as 

ComEd believes is the case, it should not be permitted to do so.   

B. The Email Is Inadmissible Because It Is Impermissible Hearsay. 

 As Staff acknowledges, the rules of evidence and privilege applied in civil cases in the 

circuit court of the State of Illinois must be followed in Commission proceedings.  See 83 Ill. 

Admin. Code § 200.610(b); Staff Mot. ¶ 5.  Relevant here, the Rules generally prohibit the 

admission of hearsay evidence, an out-of-court statement offered to prove the truth of the matter 

asserted.  Ill. R. Evid. 802.  Such evidence is also generally inadmissible in Commission 

proceedings under Part 200.610(b) of the Administrative Code but may be allowed if it is “of a 

type commonly relied on by reasonable prudent persons in the conduct of their affairs.”  83 Ill. 

Admin. Code § 200.610(b); see also Morelli v. Ward, 315 Ill. App. 3d 492, 497, 734 N.E.2d 87, 

91 (3rd Dist. 2000).  Whether to apply this exception is within the discretion of the ALJ.  

Morelli, at 497.  It should, however, be exercised cautiously because it lowers the standards for 

admissibility of evidence in Commission proceedings.  To that end, the Illinois Appellate Court 

advises that “[d]eciding whether this exception applies requires consideration of the totality of 

the circumstances in the particular case.”  Id. at 497.  In the instant case, the circumstances make 

clear that the exception should not be applied. 

Staff has the burden to demonstrate that the exception applies here, and therefore must 

demonstrate that (1) he or she is the prudent person, (2) who relied upon the information (3) in 

the conduct of his or her affairs.  83 Ill. Admin. Code § 200.610(b).  No such showing has been 

made here.  In fact, it is not clear who Staff contends is the “prudent person” at issue here, or 

why a “prudent person” would be expected to rely on such an email, and for what purpose.  
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Oddly, as the proponent of the email, Staff does not seem to contend that Ms. Hinman is that 

person, nor that it is the Navigant employee.  Staff only claims, without any basis in fact, that it 

“presumes that ComEd itself relies on such information.”  Staff Mot. ¶ 11 (emphasis added).  

Staff’s self-serving and unsubstantiated presumption does nothing to satisfy the requirements of 

the rule, however.  It is not at all clear whether Staff is referring to the ComEd employee who 

received the email or Mr. Brandt.  Indeed, Staff has not made any showing that anyone relied 

upon the statements in the email – there is no evidence or testimony that anyone even read the 

email much less that its contents were used to conduct any affairs.  Staff’s speculation as to what 

ComEd does and does not rely upon certainly does not satisfy the required showing.   

Further, Staff proffers no support whatsoever for its claim that the email is the sort of 

evidence commonly relied upon by the heretofore unidentified prudent persons in the conduct of 

their affairs.  This is not surprising as the record is completely void of support for Staff’s claim.  

An informal email in general, and this email in particular, is emphatically not the sort of 

information that is admissible under Part 200.610(b).  To conclude otherwise renders the 

exception meaningless as any sort of informal recorded communication would then be 

admissible, including text messages, voice mail messages or tweets.  Moreover, Staff’s 

unsupported claim that the email is “a classic example” (Staff Mot. ¶ 11) of the sort of evidence 

to which the exception applies is no substitute for Staff’s failure to meet its burden of showing 

that the exception applies.  By way of contrast, “a classic example” of a document commonly 

relied upon by all stakeholders might be the formal annual evaluation report issued by Navigant, 

which is broadly distributed among stakeholders and relied upon in Commission proceedings.  

See e.g., Commonwealth Edison Co., ICC Docket No. 10-0520, Evaluation Reports on ComEd’s 
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Energy Efficiency/Demand Response Measures for the 2009-2010 Plan Year (filed March 4, 

2011).   

Contrary to Staff’s assertions, it makes no sense to presume that ComEd (or any party to 

this proceeding) would instead rely on an informal email from a single Navigant employee “to 

guide its…corporate conduct.”  Staff Mot. ¶ 11.  Indeed, the email was not sent or distributed 

among Stakeholder Advisory Group (“SAG”) participants or stakeholders in the way that the 

formal reports are, and the pointedly qualified language of the email itself shows that the email is 

not intended to be relied upon.  For example, the author of the email tellingly characterizes his 

discussion regarding control over various factors as his “thoughts” and qualifies his conclusions 

by acknowledging that “different conclusions might be reached for similar measures in different 

programs.”  See Exhibit 1, p.2 to Staff Mot.  To the extent that Staff purports that the email is 

relevant because it makes the existence of a fact more or less probable” (Staff Mot. ¶ 7) than 

would otherwise be the case, that argument is belied by the hesitant, qualified conclusions 

contained in the email. 

 
C. The Email Does Not Constitute An Admission by a Party-Opponent. 

 Staff’s unfounded speculation that the email “may well constitute an admission by a 

party-opponent” should also be disregarded because it completely misstates the role and 

relationship of the independent evaluator.  Staff Mot. ¶ 9.  The independent evaluator is not an 

agent or servant of ComEd.  Nor does it have privity or a joint interest with ComEd.  As ComEd 

witness Mr. Brandt stated, the independent evaluator, here Navigant, is “beholden to no utility or 

stakeholder.”  See Brandt Reb., ComEd Ex. 3.0, 66:1505-1506.  Indeed, such an association is 

forbidden by the statutory requirement of independence stated in Section 8-103.  See 220 ILCS 

5/8-103(f)(7).  Moreover, the independence of the evaluator has in fact been explicitly and 
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clearly addressed by the Commission which found that “the evaluator would not be 

‘independent,’ as required by statute, if ComEd had total control over that evaluator” and that 

the “Commission has a supervisory capacity regarding the hiring and firing of this evaluator, 

meaning that ComEd must gain Commission consent to make the hiring and firing decisions 

regarding this evaluator.”  Commonwealth Edison Co., ICC Docket No. 07-0540, Order on 

Rehearing (March 26, 2008) at 3 (emphasis added).  Staff’s claim that Navigant can somehow be 

construed to be a party-opponent directly contravenes the intent of Section 8-103 and the 

Commission’s Order and should be rejected. 4 

 

CONCLUSION 

WHEREFORE, Commonwealth Edison Company respectfully requests that the Staff of 

the Illinois Commerce Commission’s Motion to Admit ComEd’s Response to Staff Data Request 

No. JLH 4.04 and Attachments Into Evidence be DENIED. 

Dated:  December 5, 2013   Respectfully submitted, 

      COMMONWEALTH EDISON COMPANY 

 

By:         

Mark R. Johnson 
Jonathan M. Wier 
Eimer Stahl LLP 
224 South Michigan Avenue, Suite 1100 
Chicago, Illinois 60604 
312.660.7600 (telephone) 
312.660.1718 (facsimile) 
mjohnson@eimerstahl.com 
jwier@eimerstahl.com 

                                                 
4 Indeed the email itself, which reflects Ms. Hinman’s direction and request to the evaluator, puts Staff’s argument 
to bed. 


