
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, CHANCERY DIVISION 

GENERAL CHANCERY SECTION 

JOSEPHDURICAANDMARTA 
DURICA, ET AL., 

Plaintiffs, 

v. 

No. 12 CH 39283 
Calendar 03 

Honorable Franklin U. Valderrama 
COMMONWEALTH EDISON, ET AL., 

Defendants. 

MEMORANDUM OPINION AND ORDER 

This matter comes to be heard on Defendants, Commonwealth Edison and ABC 
Professional Tree Services, Inc.'s, Motion to Dismiss Plaintiffs, Joseph Durica and Marta 
Durica's, Class Action Complaint, pursuant to Sections 2-619 and 2-615 of the Illinois Code of 
Civil Procedure. For the reasons that follow, Commonwealth Edison and ABC Professional 
Trees Services' Motion to Dismiss is granted. 

BACKGROUND 

Plaintiffs, Joseph Durica and Marta Durica (the "Duricas") own a home in LaGrange, 
Illinois (the "Property"), which abuts railroad tracks. 1 The edge of the Property closest to the 
railroad tracks is part of a right of land conveyed to various railroad companies. Freight trains 
run on the tracks behind the Duricas' home, causing dust and noise, as well as an unsightly view. 
The Duricas, to mitigate the dust and noise, as well as the unsightly view, grew vegetation, 
specifically a line of 25 feet tall pine trees. 

Defendant, Commonwealth Edison ("CornEd") provides electrical service to customers in 
Illinois, including the Duricas. CornEd owns and manages electrical lines and poles along the 
railroad tracks that abuts the Duricas' Property. The Property is subject to a recorded easement 
(the "Easement"), which grants CornEd the right to do the following: 

[c]ut, control, trim or eliminate, and at Grantee's option, remove from said 
premises or the adjoining property of the Grantor, any trees, ... branches, shrubs, 

1 These facts are derived from Plaintiffs' Complaint and the well-pled facts, for the purposes of this Motion, are 
viewed in light most favorable to the Plaintiffs. 
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bushes or other obstacles or obstructions which may endanger the safety or 
interfere with the installation or operation of the Grantee's facilities, ... which 
extends in, over, under, across, along and upon the property of the Grantor. ... 

(Def. Mot., Ex. A). 

Approximately once every five years, CornEd trims the top of the Duricas' pine trees as a 
precaution against any interference with its electrical lines. In or around September, 2011, 
CornEd hired Defendant, ABC Professional Tree Services Inc. ("ABC") to institute a policy of 
tree removal in the Duricas' neighborhood, along the easement. On or about September 26, 
2011, ABC asked Marta Durica for permission to remove the pine trees on the Duricas' property; 
Marta Durica denied ABC's request. On or about September 27, 2011, ABC allegedly, without 
the Duricas' authorization and on behalf of CornEd, cut down all five (5) of the Duricas' 25 feet 
pine trees, as well as several other trees, that shielded the Duricas from the freight trains. 

As a result of ABC's actions, the Duricas filed a three-count Class Action Complaint 
against CornEd and ABC (the "Complaint"). 2 Count I of the Complaint alleges Trespass; Count 
II alleges Conversion; and Count III alleges a violation of the Illinois Wrongful Tree Cutting 
Act, 7 40 ILCS 185 et seq (the "Tree Cutting Act"). The Duricas allege that they and the other 
class members were damaged by the removal of the pine trees. More specifically, the Duricas 
allege that the value of their Property, as well the property of the class members, was diminished 
as a result of ABC's removal of the pine trees and other vegetation because it removed their 
screen of the dust, noise, and sight of freight trains. The Duricas maintain that CornEd and 
ABC's removal violated the Public Utilities Act, 220 ILCS 518-505.1 (the "Utilities Act") 3 The 
Duricas, on behalf of the class seek monetary damages from CornEd and ABC. CornEd, in tum, 
filed the instant Motion to Dismiss the Duricas' Complaint, pursuant to Sections 2-619 (a)(!); 2-
619 (a)(9) and 2-615 of the Illinois Code of Civil Procedure. ABC, subsequently, filed its 
Motion to Dismiss, adopting CornEd's factual and legal arguments.4 

STANDARD 

A section 2-619.1 motion allows a party to combine a section 2-615 motion to dismiss 
based upon a plaintiffs substantially insufficient pleadings with a section 2-619 motion to 
dismiss based upon certain defects or defenses. Ill. Non-Profit Risk Mgmt Ass'n v. Human Serv. 
Ctr., 378 Ill.App.3d 713, 719 (4th Dist. 2008). A combined motion, however, shall be in parts. 
735 ILCS 5/2-619.1 (West 2010). Each part shall be limited to and shall specify that it is made 
pursuant to one of Sections 2-615, 2-619, or 2-1005. Id. Each part shall also clearly show the 
points or grounds relied upon under the Section upon which it is based. Id. The movant must 
designate which portion of its motion is brought pursuant to section 2-619 and which is brought 

2 Plaintiffs also filed a Motion for Class Certification, which the Conrt entered and continued pending the ruling of 
the instant motion to dismiss. 
3 Defendants, Conunonwealth Edison and ABC Professional Tree Services, Inc., are hereinafter, collectively 
referred to as "Defendants." 
4 Plaintiffs moved, and the Court allowed the parties to submit in supplemental briefs to allow Plaintiffs to address, 
and Defendants to respond, to Plaintiffs' allegation that CornEd maintains inconsistent positions regarding whether 
it is the circuit court that has jurisdiction over matters involving tort damages. The Conrt, however, fmds Plaintiffs' 
argument unpersuasive and, therefore, will not address it. 
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pursuant to section 2-615. Jenkins v. Concorde Acceptance Com., 345 Ill. App. 3d 669, 674 (1st 
Dist. 2003). 

Section 2-619 allows for disposal of issues of law or easily provided issues of fact. 
Williams v. Bd. of Ed. of the City of Chi., 222 Ill. App. 3d 559, 562 (1st Dist. 1991). A section 
2-619 motion admits all well-pleaded facts in the complaint but does not admit conclusions of 
law or conclusions of fact unsupported by specific allegations. Melko v. Dionisio, 219 Ill. App. 
3d 1048, 1057 (2d Dist. 1991). A Section 2-619 motion admits the legal sufficiency of the 
complaint and raises defects, defenses, or other affirmative matters that appear on the face of the 
complaint or are established by external submissions that act to defeat the plaintiff's claim. 
Krilich v. Am. Nat' I Bank & Trust Co., 334 Ill. App. 3d 563, 572 (2d Dist. 2002). In reviewing 
a Section 2-619 motion to dismiss, the court must construe all documents presented in the light 
most favorable to the non-moving party and if no disputed issue of material fact is found, the 
court should grant the motion. Id. at 580. However, if it cannot be determined with reasonable 
certainty that the defense exists, the motion to dismiss should be denied. Saxon Mortg. Inc. v. 
United Fin. Mortg. Com., 312 Ill. App. 3d 1098, 1104 (1st Dist. 2000). 

Section 2-619 contains nine (9) enumerated basis for dismissal. CornEd argues that this 
Court lacks jurisdiction to hear this case, as jurisdiction belongs with the Illinois Commerce 
Commission (the "ICC"). Accordingly, CornEd moves to dismiss the Duricas' Complaint 
pursuant to Section 2-619(a)(l). Section 2-619 (a)(l) permits dismissal based on lack of subject 
matter jurisdiction. See 735 ILCS 5/2-619(a)(l) (West 2010). 

CornEd further argues that the Duricas' Complaint should be dismissed as the Easement 
permits CornEd to perform vegetation management services on the Duricas' Property. Section 2-
619 (a)(9) permits involuntary dismissal where the claim asserted against the defendant is barred 
by other affirmative matter avoiding the legal effect of or defeating the claim. See 735 ILCS 
5/2-619(a)(9) (West 2010). CornEd attaches the easement in support of this argument. The 
Court will first address Defendants' Section 2-619(a)(l) argument. 

CornEd argues that the Court should dismiss the Complaint because the Court lacks 
subject matter jurisdiction. CornEd maintains that it is the ICC, not this Court, that has 
jurisdiction to hear the instant matter, as the Duricas allege that CornEd's vegetation 
management services damaged their Property. Where the adequacy of CornEd's services is at 
issue, asserts CornEd, the matter falls exclusively within the jurisdiction of the ICC. CornEd 
contends that Scheffler v. Commonwealth Edison Co., 2011 IL 110166, is dispositive of this 
issue. CornEd also argues that the governing statute, which the Duricas claim CornEd violated, 
Section 8-505.l(a) ofthe Utilities Act, expressly provides that the ICC has the "sole authority" to 
hear complaints regarding CornEd's vegetation management services. 

The Duricas respond that jurisdiction is proper in this Court and not the ICC, as CornEd 
suggests. Scheffler, argue the Duricas, is distinguishable from the instant matter. The issue in 
Scheffler, according to the Duricas, was whether the plaintiffs' complaint was one for 
reparations pursuant to 220 ILCS 5/9-252, or one for civil damages pursuant to 220 ILCS 5/5-
201. That, according to the Duricas, is not the issue before this Court. Additionally, the Duricas 
assert that CornEd confuses the ICC's exclusive jurisdiction over a particular cause of action 
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related to CornEd's vegetation management with exclusive jurisdiction over complaints about 
CornEd's management of services in general. The Duricas maintain that nothing in the Utilities 
Act suggests that no other cause of action can be brought based on the same facts, such as 
trespass, conversion, or violation of the Tree Cutting Act. Put another way, the Duricas argue 
that the Act does not preclude causes of action for trespass, conversion, or violation of the Tree 
Cutting Act. 

Section 2-619(a)(1) permits dismissal where the claims asserted are barred due to the 
court's lack of jurisdiction over the subject matter, provided the defect carmot be removed by a 
transfer of the case to a court having jurisdiction; or by a prior judgment, respectively. 735 ILCS 
5/2-619(a)(l) (West 2010). Subject matter jurisdiction is the power to hear and determine causes 
of the general class of cases to which the particular case belongs. Office of State's Att'y v. Ill. 
Human Rights Comrn'n, 200 Ill. App. 3d 151 (2d Dist. 1990). The presence or absence of 
subject matter jurisdiction is determined from the nature of the case and the relief sought. Cohen 
v. McDonald's Com., 347 Ill. App. 3d 627, 633 (1st Dist. 2004). 

The issue, therefore, presented by Defendants' Motion is whether the Duricas' claims fall 
exclusively within the jurisdiction of the ICC. The Court's determination of whether it has 
jurisdiction over a plaintiff's complaint requires an examination of the role of the ICC with 
regard to public utilities. Scheffler, 2011 IL 110166, '1[40. The ICC exists to maintain a balance 
between the rates charged by utilities and the services performed. Id. It has long been 
recognized that "in matters relating to services and rates of utilities technical data and expert 
opinion, as well as complex technological and scientific data, make it essential that the matter be 
considered by a tribunal that is itself capable of passing upon complex data. Id. The ICC is to 
determine that a utility's rates are just and reasonable and that its services are adequate. Id. 
Thus the legislature has given the ICC broad powers, so that the ICC, on its own initiative, can 
promulgate orders, rules or regulations fixing adequate service standards and requiring adequate 
facilities. Id. The Court begins its analysis, by reviewing the relevant statute. 

Section 8-505.1 of the Public Utilities Act governs non-emergency vegetation 
management activities. Section 8-505.1 states, in relevant part, that 

[ e ]xcept as provided in subsections (b), (c), and (d), in conducting 
its non-emergency vegetation management activities, an electric 
public utility shall: 

(1) follow the most current tree care and maintenance standard 
practices set forth in ANSI A300 published by the American 
National Standards Institute and the most current applicable 
Occupational Safety and Health Administration regulations 
regarding worker safety. 

(2) Provide direct notice of vegetation management activities no 
less than 21 days nor more than 90 days before the activities begin. 
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(A) If the vegetation management activities will occur in an 
incorporated municipality, the notice must be given to the 
mayor or his or her designee. 

(B) If the vegetation management activities will occur in an 
unincorporated area, the notice must be given to the chairman 
of the county board or his or her designee. 

(C) Affected customers shall be notified directly. 

(D) Affected property owners shall be notified by a published 
notice in a newspaper or newspapers in general circulation and 
widely distributed within the entire area in which the 
vegetation management activities notice will occur. 

(E) [T]he electric public utility giving the direct and published 
notices required in this subsection (a)(2) shall provide notified 
customers and property owners with (i) a statement of the 
vegetation management activities planned, (ii) the address of a 
website and a toll-free telephone number at which a written 
disclosure of all dispute resolution opportunities and processes, 
rights, and remedies provided by the electric public utility may 
be obtained, (iii) a statement that the customer and the property 
owner may appeal the planned vegetation management 
activities through the electric public utility and the Illinois 
Commerce Commission, (iv) a toll-free telephone number 
through which communication may be had with a 
representative of the electric public utility regarding the 
vegetation management activities, and (v) the telephone 
number of the Consumer Affairs Officer of the Illinois 
Commerce Commission. The notice shall also include a 
statement that circuit maps and common addresses of the area 
to be affected by the vegetation management activities are on 
file with the office of the mayor of an affected municipality or 
his or her designee and the office of the county board chairman 
of an affected county or his or her designee. 

The Commission shall have sole authority to investigate, issue, 
and hear complaints against the utility under this subsection 
(a). 

220 ILCS 5/8-505.1 (West 2010) 

In contrast to the ICC's jurisdiction, the jurisdiction of the circuit court for violations of 
the Utilities Act is described in Section 5-201 of the Utilities Act, which provides: 
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[i]n case any public utility shall do, cause to be done or permit to be done any act, 
matter or thing prohibited, forbidden or declared to be unlawful, or shall omit to 
do any act, matter or thing required to be done either by any provisions of this Act 
or any rule, regulation, order or decision of the Commission, issued under 
authority of this Act, the public utility shall be liable to the persons or 
corporations affected thereby for all loss, damages or injury caused thereby or 
resulting therefrom, and if the court shall find that the act or omission was willful, 
the court may in addition to the actual damages, award damages for the sake of 
example and by the way of punishment. An action to recover for such loss, 
damage or injury may be brought in the circuit court by any person or corporation 
shall include any violations or acts to corporations or persons. 

220 ILCS 5/5-201 (West 2010). 

Accordingly, based on the Utilities Act, the ICC retains jurisdiction over claims 
submitted for reparations and the circuit court retains jurisdiction over claims for civil 
damages. Scheffler, 2011 IL 110166, ~ 42. 

The fundamental rule of statutory interpretation is to ascertain and effectuate the 
legislature's intent. Hamilton v. Indus. Comm'n, 203 Ill. 2d 250, 255 (2003). The plain 
language of the statute is the most reliable indication of legislative intent. DeLuna v. Burciaga, 
223 Ill. 2d 49, 59 (2006). Where the language employed by the legislature is clear and 
unambiguous, a court is not at liberty to depart from the plain language and meaning of the 
statute by reading into it exceptions, limitations, or conditions that the legislature did not express. 
Bailey v. Allstate Dev. Com., 316 Ill. App. 3d 949, 958-59 (1st Dist. 2000). However, courts are 
not bound by the literal language of a statute if that language produces absurd or unjust results 
not contemplated by the legislature. People ex rei. Ill. Dep't of Corr. v. Hawkins, 2011 IL 
II 0792, ~ 23. If the language of a statute is ambiguous, courts may look to tools of 
interpretation to ascertain the intended meaning of a provision. I d. 

Under the plain language of the Utilities Act, the ICC has "sole authority to investigate, 
issue, and hear complaints against the utility under subsection (a). The gravamen of the Duricas' 
claim is that CornEd, in exercising its vegetation management services, injured the Duricas and 
other class members by the unnecessary removal of the trees without notice that blocked the 
unsightly view of the railroad tracks adjoining their respective properties. The fact that the 
Duricas do not specifically allege a cause of action for violation of the Utilities Act is of no 
moment. The essence of the Duricas' Complaint challenges the adequacy of CornEd's 
vegetation management services and as such, belongs before the ICC. It has long been 
recognized that the "evident intent and purpose of the legislature in providing a method by which 
reparation may be recovered and in requiring that an application therefor shall be first made to 
the commission, precludes an action at law for such reparation until the commission has heard a 
claim therefor." Scheffler, 2011 IL 110166, ~ 41. 

In the case at hand, CornEd's delivery of electrical service and vegetation management 
services are inextricably tied together. Allowing the Duricas' claims to proceed in the circuit 
court would place it in the position of assessing what constitutes appropriate vegetation 
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management services and whether CornEd fulfilled that responsibility. Such a determination, 
however, rests with the ICC and not with this Court. 

In light of the Court's finding that it does not have jurisdiction over the matter, it will not 
address Defendants' remaining 2-619(a)(9) and 2-615 arguments. 

CONCLUSION 

In sum, the Court finds that it lacks jurisdiction to hear the Duricas' claims, as their 
claims stem from CornEd's alleged violation of the Utilities Act, over which the Illinois 
Commerce Commission has sole jurisdiction. Accordingly, this matter is dismissed in its 
entirety. 
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ENTERED: 

July 9, 2013 

ENTERED 
l.!so~JudgaFrankllnUiysasValderrama·1968 

JUL -9 2013 
oOkO"IH~ BROWN ,. 

CLERK OF THE CIRCUTYIT CILOU• h 
OF COOl< COUN: ' 

OEPUTI Cl.ERK 

Franklin U. Valderrama..
Judge Presiding 
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