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I. Introduction 
 

This case involves the “Integrated Natural Gas & Electricity Energy Efficiency Portfolio 

Plan” filed by the Illinois Department of Commerce and Economic Opportunity (DCEO or “the 

Department”) pursuant to Sections 8-103 and 8-104 of the Illinois Public Utilities Act. See 

DCEO Ex. 1.1 (DCEO Plan); 220 ILCS 5/8-103(e) and (f) (electricity); 220 ILCS 5/8-104(e) and 

(f) (natural gas). While ELPC and DCEO have successfully narrowed some of the issues in 

dispute, the Commission should nonetheless review DCEO’s submission carefully to ensure that 

the Department effectively monitor and verify its own program savings as well as those claimed 

by large industrial self-direct customers (SDCs). Effective oversight of self-direct customers is 

particularly important because the annual savings claimed by SDCs are roughly equal to the total 

annual savings DCEO is forecasting for all of the other gas efficiency programs that it manages. 

See NRDC Ex. 1.0 at 5-6. 

Based on the arguments that follow, ELPC urges the Commission to issue an order in this 

proceeding that does the following: 

1. Approves and incorporates DCEO’s agreement to acquiesce to goal adjustments if the 

Department proposes shifts in budgets that result in a variance from planned annual 

program budgets of 20% or more at the portfolio level; 

2. Requires DCEO to more effectively audit and verify the claimed natural gas savings 

by self-direct customers (SDCs) to ensure that these claimed savings are real and the 

proposed programs are effective; 

3. Rejects the proposal of the Coalition to Request Equitable Allocation of Costs 

Together (REACT) to establish a Self-Direct Pilot Program for large electricity 

customers; 
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4. Rejects DCEO’s proposal to use an “adjusted gross” methodology for evaluation of 

its programs, rather than the standard “net-to-gross” framework approved by the 

Commission for other Section 8-103 and 8-104 program administrators, or allow 

DCEO to use a retroactive application of net to gross values as the values are derived 

and reported in the final reports by the EMV contractors; and  

5. Approves and incorporates DCEO’s agreement to update its potential study within the 

next six months to include the savings potential for public sector data center projects 

in Illinois. 

II. Statutory Background 

Sections 8-103 and 8-104 of the Illinois Public Utilities Act require electric and natural 

gas utilities to implement cost effective energy efficiency measures to meet annual incremental 

energy efficiency savings goals that ramp up over time, subject to a statutory cost cap. 220 ILCS 

5/8-103 (electricity); 220 ILCS 5/8-104 (natural gas). The statute divides responsibility for 

implementing energy efficiency measures between the utilities and DCEO. The utilities are 

generally responsible for implementing and utilizing funding for 75% of the measures and 

DCEO the remaining 25%. 220 ILCS 5/8-103(e); 220 ILCS 5/8-104(e). The statute requires at 

least 10% of the total EE portfolio (40% of DCEO’s budget) to be directed to local governments, 

municipal corporations, school districts and community colleges and a sliding proportional share 

to low income households. DCEO coordinates the implementation of these measures.  

The statute requires each utility to file its electric efficiency plan every three years no 

later than September 1 and its natural gas efficiency plan no later than October 1, demonstrating 

compliance with the targets, as modified by the rate impact caps where appropriate. 220 ILCS 

5/8-103(f); 220 ILCS 5/8-104(f). DCEO must submit the “details of the measures” it implements 
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to the Commission “in connection with the utility’s filing.” 220 ILCS 5/8-103(e); 220 ILCS 5/8-

104(e). The Commission reviews and approves or disapproves DCEO’s plan under the same 

standards as the utilities’ plans. If the Commission disapproves a plan, the Commission shall, 

within 30 days, describe in detail the reasons for the disapproval and describe a path by which 

the utility may file a revised draft of the plan to address the Commission's concerns satisfactorily. 

220 ILCS 5/8-103(f); 220 ILCS 5/8-104(f).  

III. Procedural Background 

In contrast to prior planning years, where the Commission considered DCEO’s Plans in 

the context of the other utilities’ cases, DCEO has filed one integrated electric and natural gas 

plan. DCEO’s Plan sets forth integrated natural gas/electric energy efficiency programs across 

the territories of the participating utilities—ComEd, Ameren, Integrys (Peoples and North Shore), 

and Nicor Gas—for the statutorily required public and low income sectors as well as programs 

for breakthrough technologies and market transformation. See DCEO Plan at 4-5. DCEO’s Plan 

and supporting testimony also address issues related to DCEO’s role in approving and auditing 

self-directing natural gas customers under Sec. 8-104(m). See DCEO Plan at 7-8.  The annual 

savings claimed by these SDCs are roughly equal to the total annual savings DCEO is 

forecasting for all of the other gas efficiency programs that it manages. See NRDC Ex. 1.0 at 5-6. 

Seven parties intervened or filed appearances in this docket, including the Citizens Utility 

Board (CUB), the City of Chicago, the Coalition to Request Equitable Allocation of Costs 

Together (REACT), the Environmental Law & Policy Center (ELPC), the Midwest Cogeneration 

Association (MCA), the Natural Resources Defense Council (NRDC), and the People of the 

State of Illinois. ELPC filed the direct testimony of one expert witness, Geoffrey C. Crandall, on 

October 23, 2013. See ELPC Ex. 1.0. Mr. Crandall’s testimony covered the following issues:  
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 DCEO’s request for authority to modify programs and budgets without limitation 

at its sole discretion (ELPC Ex. 1.0 at 3-5); 

 DCEO’s oversight of the self-direct program (ELPC Ex. 1.0 at 6-8); 

 DCEO’s proposal to use an “adjusted gross” methodology for evaluation of its 

programs, rather than the standard “net-to-gross” framework developed through 

the stakeholder advisory group (SAG) process (ELPC Ex. 1.0 at 8-11); and 

 DCEO’s lack of sufficient progress towards developing a data center program 

(ELPC Ex. 1.0 at 11-15).   

Prior to the evidentiary hearing, ELPC and DCEO engaged in discussions to narrow the 

issues in dispute. ELPC and DCEO identified a tentative path forward on two issues, subject to 

Commission approval. Specifically, DCEO agreed that: 

 Under certain specified conditions, the Department would be willing to acquiesce 

to program goal adjustments if DCEO shifts its planned program budgets beyond 

a threshold of 20% calculated at the portfolio level; and  

 The Department would be willing to update its potential study within the next six 

months to include the savings potential for public sector data center projects in 

Illinois.  

These concessions and agreements are reflected in ELPC Cross Exhibit 1 at 14-15 (DCEO 

Responses to ELPC Data Requests 3.1 and 3.2).  
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IV. Discussion 

a. The Commission Should Approve DCEO’s Agreement to Place Reasonable 

Limits on DCEO’s Flexibility to Modify Programs and Budgets Without 

Further Commission Approval. 

 

DCEO requested that the Commission grant DCEO flexibility to shift funding between 

programs and to modify programs over the duration of the plan in order to react to market 

conditions. See DCEO Ex. 1.0 at 42 (Mrozowski). DCEO’s testimony fails to describe any limits 

to the flexibility it has requested. As AG witness Mosenthal observes, “it appears that DCEO is 

asking for unilateral permission to make these changes as it sees fit without any stakeholder or 

Commission approval.” AG Ex. 1.0 at 24.  

  All parties generally agree that some amount of program and budget flexibility is 

needed to optimize program implementation, but some meaningful limits must be included to 

ensure the integrity of the Commission review process. As explained by ELPC witness Crandall:  

DCEO’s request for flexibility is vague as to what authorization it is seeking as 

well as the reason and need for such authorization, having described the request in 

only two sentences in its entire filing. For example, the request to modify 

programs could potentially allow DCEO to temporarily stop, start, suspend, 

expand, reduce, delete or add measures, and otherwise modify programs at its sole 

discretion. 

 

ELPC Ex. 1.0 (Crandall) at 4. AG witness Mosenthal similarly noted that although he supports 

“wide latitude” for program administrators to make plan and program design modifications, there 

must be some reasonable limits to this flexibility or else it “begins to undermine the intent of 

approving plans in the first place, if there is no obligation to follow them.” AG Ex. 1.0 

(Mosenthal) at 24-25.  

 Witness Mosenthal advanced a proposal in his Direct Testimony to trigger goal 

adjustments should DCEO choose to shift its program budgets beyond a 20% threshold: 
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Specifically, I propose that any shifts of budgets that result in a variance from 

planned annual program budgets of 20% or more would trigger goal adjustments. 

In other words, DCEO could underspend 10% in one program and overspend 15% 

in another program with no adjustments. However, if they were to shift resources 

beyond the 20% benchmark, then goals would be modified accordingly. 

 

AG Ex. 1.0 (Mosenthal) at 25-26. Mosenthal further recommended that the ICC order DCEO to 

first bring any proposed modifications to the SAG for discussion and ideally to build consensus 

around the change, regardless of whether or not the 20% limit would be exceeded. Id. at 26.  

        In a follow-up data request response submitted to ELPC, however, DCEO agreed to accept 

a 20% threshold for program adjustments, provided that the limit is calculated and applied to 

shifts in spending between DCEO’s public sector, market transformation, and low income 

programs at the portfolio level.  See ELPC Cross Ex. 1 at 14 (DCEO Resp. to ELPC Data 

Request 3.1).  Under this arrangement, DCEO would approach the Commission for approval to 

adjust its goals if it proposed to move more than 20% of the funds in one of its portfolios (public 

sector, market transformation or low income) to another.  While this proposal appears reasonable, 

it should be noted that DCEO already has spending limitations in the statute.  For example, it is 

required to spend a minimum of 10% of the entire portfolio of cost-effective measures on public 

sector customers.  220 ILCS 8-103(e).  In addition, it can spend no more than 3% of program 

revenue on “breakthrough equipment and devices”, otherwise known as market transformation 

measures.  220 ILCS 5/8-103(f)(g).  Thus, it is unclear on its face how much of a concession this 

proposal represents.  However, DCEO also agreed to continue to inform and consult with the 

SAG regarding any significant program or budget adjustments, regardless of whether or not the 

20% threshold would be exceeded.  The Commission should make clear that such consultation 

should occur prior to making such significant program changes. 
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        That being said, this compromise appears to be reasonable and ensures that program dollars 

are not shifted unilaterally between sectors without confirmation with the Commission.  This 

proposal should be approved by the Commission and included in the Commission’s final Order 

in this case, with the caveat that SAG consultation occurs before significant programs changes 

are made, rather than after the fact. 

b. The Commission Should Require DCEO to More Effectively Audit and 

Verify the Claimed Natural Gas Savings by Self-Directed Customers (SDCs) 

and Direct DCEO and the SAG to Develop Self-Directed Program Guidelines 

and Recommendations to Ensure that Claimed Savings are Real.  

 

The Act allows certain large natural gas customers to apply to the Department to be 

designated as self-directing customers (SDCs) that may fund and implement “energy efficiency 

measures of the customer’s choosing” rather than pay into and participate in the gas utility 

programs. See 220 ILCS 5/8-104(m). The Act requires DCEO to develop the appropriate 

application forms for SDCs, review the applications to determine that they contain the 

information required by statute, and review annual reports that are filed by SDCs to document 

compliance with the statute.  Importantly, the Act provides DCEO with the “right to audit the 

information provided in the customer’s application and annual reports to ensure continued 

compliance with the requirements of this subsection.” 220 ILCS 5/8-104(m)(3).  

A total of 37 large gas users have been approved as self-directing customers to date and 

two additional customers have been approved as Exempt Customers under the statute, 

representing a total energy load exempted from the Natural Gas Efficiency Portfolio of 914 

million therms (almost 12% of annual natural gas usage). DCEO Plan at 7. As ELPC witness 

Crandall explains, the annual savings claimed by self-directed customers in their first year are 

significantly greater than the gas savings DCEO expects to generate with its entire portfolio in 

the first year.  See ELPC Ex. 1.0 at 7.  
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Given the large proportion of portfolio savings claimed by self-directing customers, it is 

extremely important for the Commission to ensure that the Department audits the self-directed 

programs to ensure that they meet the requirements of the statute and delivering actual savings. 

Unfortunately, DCEO has expressed concerns about its ability to effectively supervise self-

directed energy efficiency projects, noting that the Department “has no enforcement mechanisms 

and no administrative support to ensure that [self-directed] energy efficiency projects are verified 

and executed in a manner consistent with the EEPS statutory requirement.” DCEO Plan at 7. 

In contrast to DCEO’s apparent belief that it lacks effective “enforcement mechanisms,” 

the statute provides the Department with a great deal of authority and responsibility to ensure 

that SDCs comply with the law: 

The Department shall have the right to audit the information provided in the 

customer’s application and annual reports to ensure continued compliance with 

the requirements of this subsection. Based on the audit, if the Department 

determines the customer is no longer in compliance with the requirements [of this 

subsection], the Department shall notify the customer in writing of the 

noncompliance. The customer shall have 30 days to establish its compliance, and 

failing to do so, may have its status as a SDC or exempt customer revoked by the 

Department.  

 

220 ILCS 5/8-104(m). Given this statutory authority, DCEO’s apparent lack of oversight is 

disconcerting. NRDC witness Chris Neme points out that DCEO has yet to exercise its right to 

audit any customer reports and “hasn’t implemented the law in a way that its assessment of 

proposed expenditures is in any way transparent to the public.” NRDC Ex. 1.0 at 18. In response 

to ELPC data requests, the Department has acknowledged that it undertakes very little 

independent verification of the claims made in SDC applications and annual program reports. 

See ELPC Cross Ex. 1 at 7-9 (DCEO Resp. to ELPC Data Request 2.3). On rebuttal, DCEO 

witness Mrozowski notes that “the legislation did not provide guidelines for project 

documentation or funding for DCEO to conduct site visits to verify completed projects and 
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reported energy savings,” but that DCEO would be willing to use EEPS dollars for these 

activities if the Commission authorizes it. DCEO Ex. 6.0 at 5-6 (Mrozowski Rebuttal).   

Given the magnitude and importance of savings claimed by SDCs as compared to the 

overall level of savings in DCEO’s natural gas portfolio, the Commission’s final order in this 

case should direct DCEO to more effectively carry out its oversight and audit responsibilities 

under the statute and make clear that DCEO can use EEPS dollars for these purposes.  The 

Commission should also consider directing DCEO, the SAG and utilities to develop specific 

natural gas self-direct program guidelines and recommendations to be submitted to the 

Commission within six months of the Order in this proceeding, as recommended in the testimony 

of ELPC witness Crandall. See ELPC Ex. 1.0 at 8.  

c. The Commission Should Reject REACT’s Proposal to Establish a Self-

Directed Pilot Program for Large Electricity Customers.  

 

The Coalition to Request Equitable Allocation of Costs Together, or “REACT,” has 

requested that the Commission direct DCEO to implement an electric self-direct pilot program 

for the largest energy users in the portfolio that it oversees and order that any self-direct pilot 

program approved for ComEd in ICC Docket 13-0495 be made available to customers whose 

energy efficiency programs are managed by DCEO.  REACT Ex. 1.0 at 6 (Fults). DCEO 

opposes this request, noting that especially “given the challenges and unknown success” of the 

Natural Gas Self Direct Program it would be “premature to embark on a pilot electric self-direct 

program.” DCEO Ex. 6.0 at 6 (Mrozowski Rebuttal). AG Witness Mosenthal agrees that 

REACT’s proposal to create a self-direct program for large electric customers is “unnecessary 

and will likely result in lower overall energy savings and net benefits to all ratepayers.” AG Ex. 

2.0 at 7 (Mosenthal Rebuttal).  
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ELPC agrees that a pilot electric self-direct program is not warranted at this time. As AG 

Witness Mosenthal points out, REACT has failed to provide specifics about why the current 

suite of EEPS programs are not adequately serving the largest customers effectively. AG Ex. 2.0 

at 7 (Mosenthal Rebuttal).  If REACT has particular concerns about the effectiveness of current 

EEPS opportunities for large customers, then it should bring these issues to the SAG so that 

program administrators and stakeholders can work together to find appropriate solutions. As 

Mosenthal notes, resolving these issues with improved program designs is preferable to creating 

separate self-direct programs, and will provide greater benefit to large customers who almost 

always can capture more benefits from the programs than the contributions to efficiency funding 

they must make. Id. at 8-9.  Mosenthal’s rebuttal testimony includes data from C&I customers in 

Massachusetts to support his points.  

The Commission should reject REACT’s proposed self-direct program and direct 

REACT to work with the program administrators and the SAG to explore opportunities to 

improve the effectiveness of current EEPS opportunities for all customers, including REACT’s 

constituents.   

d. The Commission Should Reject DCEO’s Proposal to use an “Adjusted 

Gross” Methodology for Evaluation of its Programs, Rather Than the 

Standard “Net-To-Gross” Framework Developed Through the SAG Process, 

Pending Further Discussion of this Issue by the SAG.   

The parties disagree with DCEO and CUB regarding the appropriate evaluation method 

DCEO should use for its programs. NRDC, Staff, the AG and ELPC all believe that DCEO 

should use a standard “net-to-gross” framework developed through lengthy discussions in the 

SAG process over the past several years that accounts for both free ridership and spillover. See 

NRDC Ex. 1.0 at 22 (Neme); Staff Ex. 2.0 at 6 (Brightwell); AG Ex. 1.0 at 19-20 (Mosenthal); 

ELPC Ex. at 10-11 (Crandall). DCEO and CUB believe that sufficient differences exist between 
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the types of public sector and low income programs administered by DCEO to justify using a 

different “adjusted gross” approach for DCEO that “adjusts for such factors as data errors, 

installation and persistence rates, and hours of use, but does not adjust for free ridership or 

spillover.” See DCEO Ex. 1.0 at 37 (Mrozowski); CUB Ex. 1.0 at 8-11 (Devens). However, if 

DCEO and CUB are correct then the findings of the independent auditor would reflect a lack of 

free ridership, and that has not been the case. 

Given the significant disagreement between the witnesses in this docket and the need for 

consistency and consensus regarding evaluation methods, ELPC believes it would be 

inappropriate for the Commission to approve DCEO’s request to use an adjusted gross 

evaluation methodology in this docket. The Commission should reject DCEO’s request to adopt 

a gross adjustment method and either 1) require DCEO to apply the Commission approved net to 

gross framework, or 2) allow DCEO to apply net to gross values retroactively to its programs as 

the independent EMV contractors issue final (ex post) net to gross values in the final EMV 

reports & analyses. If and when the evaluations indicate that there is no longer a need for net to 

gross analysis of the programs, ELPC will support such change.  

e. The Commission Should Approve and Incorporate DCEO’s Agreement to 

Update its Potential Study Within the Next Six Months to Include the 

Savings Potential for Public Sector Data Center Projects in Illinois. 

 

ELPC witness Crandall testified that DCEO’s programs are not adequately keeping up 

with the quick growth and escalating energy consumption that is occurring within electronic data 

centers and related facilities. ELPC Ex. 1.0 at 11-12. As Crandall explains, data center space can 

consume up to 100 to 200 times as much electricity as standard office space, making them 

“prime targets” for energy efficiency design and measures that could reduce electricity use and 

save energy. Id. at 13. Crandall testified that the availability of incentives through DCEO’s 
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public sector custom rebate and Smart Energy Design Assistance Center (“SEDAC”) programs 

“are a constructive and positive step,” but they do not adequately respond to the developing need 

in this area. Id. at 12. Crandall recommended that the Commission “direct DCEO to implement a 

data center pilot program or modify its existing public sector programs to respond more 

comprehensively to data centers’ unique energy use characteristics.” Id. at 14. 

In response to ELPC discovery requests, DCEO indicated that it would “strongly 

consider designing a pilot program with the assistance of SEDAC” if the demand for a targeted 

data center program increases. ELPC Group Cross Ex. 1 at 6 (DCEO Resp. to ELPC Data 

Request 2.1). Following discussions with ELPC, DCEO agreed to some additional milestones 

regarding the development of a data center program. For example, DCEO agreed to update its 

energy efficiency potential study within the next six months to include the savings potential for 

public sector data center projects in Illinois and present the results of the updated study to the 

SAG. See ELPC Group Cross Ex. 1 at 15 (DCEO Resp. to ELPC Data Request 3.2). Furthermore, 

DCEO agreed to follow Illinois State Procurement policies to provide the necessary technical 

assistance for data center projects in cases where SEDAC and/or EPC staff lack sufficient 

expertise. Id.  

DCEO’s agreements regarding further progress towards the development of a data center 

program in Illinois, as reflected in DCEO’s responses to ELPC Data Request 3.2, are reasonable 

and should be approved by the Commission and included in the Commission’s Order in this case. 

V. Conclusion 

The Commission should approve DCEO’s “Integrated Natural Gas & Electricity Energy 

Efficiency Portfolio Plan” subject to the points and issues discussed above.  
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