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COMMONWEALTH EDISON COMPANY’S STATEMENT REGARDING 
STAFF’S “NOTICE OF COMMON ISSUES FOR RESOLUTION” 

Commonwealth Edison Company (“ComEd”) respectfully submits this Statement in 

regard to the “Notice of Common Issues for Resolution” filed by Staff.   

On December 2, 2013, after the time for all briefing had past, Staff filed a “Notice of 

Common Issues for Resolution.”  No such filing is recognized by the Rules of Practice of the 

Illinois Commerce Commission (the “Commission” or “ICC”), nor was the Notice called for by 

any order of the Commission or any ruling of the Administrative Law Judges.  ComEd files this 

Statement to emphasize the legal principle that the Commission must decide this and every case 

based solely on the evidence in that case.  Reliance on arguments and recommended decisions in 

other dockets, which the notice claims to identify, can easily violate that principle.  ComEd, 

therefore, states: 

1. The apparent premise of the Notice – that issues listed as “common” among 

ComEd and Ameren cases must in the interests of “consistency” reach the same outcome – is 

mistaken.  The majority of the issues listed are issues of fact, which are resolved based on 

specific evidence in specific cases.  And while legal questions do become settled, even their 

initial decision must be made in the context of a case and in light of the arguments made and – if 

the Commission treats any provision of the law as ambiguous or subject to construction – the 
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evidence presented.  That is why the law requires the Commission to decide contested cases 

based on their evidentiary records, and decisions based on evidence not in the record are 

reversible error.  E.g., 220 ILCS 5/10-103, 10-201(e)(iv)(A); Central Ill. Pub. Service Co. v. Ill. 

Commerce Comm’n, 368 Ill. App. 3d 471, 480-81, 483-84 (4th Dist. 1994).  The other cases to 

which the Staff Notice refers each had their own different set of parties, their own hearings, and 

their own respective records.  The facts and records in the separate dockets cannot be conflated 

based on a claim that the “issues” are common.   

2. The list of issues identified as common is, at the outset, inaccurate.  The Notice 

points to nine issues, most contested, as “common issues” and claims that “the same or similar 

legal issues” are present in other Dockets before the Commission involving ComEd and Ameren 

Illinois Company (“Ameren”).  See Staff Notice at 1-4.  Of the nine “common issues” listed, 

three (2.a, 2.b, and 2.c.ii) have been raised only in this ComEd Docket.  Staff Notice at 3.  In 

addition, Staff has filed “Common Issues” lists in other dockets, but the “Common Issues” listed 

there are not common with those listed here.  For example, the list of “common issues” filed in 

Ameren’s Docket No. 13-0301 (attached as Appendix A) includes disallowances for credit card, 

outreach, advertising, and other costs (lines 2, 4,and 5) that have nothing to do with ComEd. 

3. The remaining supposedly “common issues” are issues on which the evidence and 

the facts are different.  For example, whether it is reasonable for an attorney to work more than 

10 hours in one day (2.a) plainly is a question to be decided based on the evidence in the case, as 

shown by the testimony of Staff witness Bridal himself, who testified that it is not always 

unreasonable to bill more than 10 hours per day.  Bridal Reb., Staff Ex. 7.0, 28:609-12; Bridal 

Tr. At 259:19-22 (Oct. 1, 2013).  The Notice nonetheless implicitly suggests that the listed issues 

should be resolved the same for both utilities.  That is neither fair nor proper. 
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4. The list of “issues” in the Notice is also incomplete.  An example is that the 

Notice omits the direct inconsistency in Commission treatment between ComEd and Ameren 

regarding historical weather-normalized billing determinants.  Adjustments using non-historical 

billing determinants have been ordered in past ComEd cases, and recommended again in the 

ALJPO in this Docket based largely on treating those prior rulings as legally controlling.  See, 

e.g., ComEd Brief on Exceptions at 19.  No such adjustment, however, has ever been applied to 

Ameren’s rates.  If the use of partially non-historical billing determinants is a factual issue, then 

the facts in this record, not past records, must govern; if it is a legal issue, there can be no basis 

for the disparity.  But, regardless, given that wholly and partially factual questions were included 

on Staff’s lists, the inconsistent treatment of billing determinants should not have been omitted.   

5. ComEd is not submitting a full “response” to the Staff Notice at this juncture.  

Because the Notice is not authorized by the procedural schedule for this Docket or the 

Commission’s Rules, there is also no provision for a formal response.  From a practical 

perspective, moreover, developing a point-by-point response to each of the Notice’s assertions 

would require significant effort and time that the schedule does not permit.  This Statement, 

therefore, does not attempt to make those arguments in full, nor does ComEd waive any 

argument concerning the propriety of the Notice or its substance.  Rather, this Statement 

expresses ComEd’s concern that a Commission decision relying in whole or in part on the Notice 

to reach “common” results across different cases with different records will be unlawful and 

unsupported by the evidence in the records of those cases.   
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Accordingly, ComEd respectfully requests that the Commission decide the issues in the 

instant Docket based on the applicable law and the evidence in the record. 

Dated:  December 4, 2013 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
 
By:         

One of its attorneys 
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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

AMEREN ILLINOIS COMPANY 
d/b/a Ameren Illinois, 
Petitioner 

Rate MAP-P Modernization Action Plan - 
Pricing Annual Update Filing 

) 
) 
) 
) 
) 
) 

Docket No. 13-0301 

STAFF OF THE ILLINOIS COMMERCE COMMISSION 
NOTICE OF COMMON ISSUES FOR RESOLUTION 

NOW COMES Staff of the Illinois Commerce Commission (“Staff”), by and 

through its undersigned counsel, and pursuant to Section 200.190 of the Illinois 

Commerce Commission’s (“Commission”) Rules of Practice (83 Ill. Adm. Code 

200.190), respectfully files this Notice of Common Issues for Resolution. 

The Commission has pending before it, or has recently decided, several dockets 

involving Commonwealth Edison Company and the Ameren Illinois Company in which 

some of the same or similar legal issues are at issue.  While the Commission must base 

its final order in each case upon the facts and arguments made in each of the 

respective dockets, Staff has compiled for the Commission’s and Administrative Law 

Judges’ benefit a chart that shows in which docket the similar or the same legal issues 

are pending.  Staff notes that the information provided below is Staff’s opinion only, and 

has not been submitted to any other party in the dockets identified below to solicit such 

parties’ views, nor does the chart below represent any kind of settlement between or 

consensus among parties.  
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Legend: 

 = A check mark means that the item is at issue in the case, directly or indirectly. Indirect impacts are defined as contested in one 
case, but agreed to in another so that consistency could be an issue. 

N/A    = The issue does not apply in that case for reasons such as: an issue only in formula rates, issue does not apply since the case utilized a 
future test year, issue is company-specific or the issue is not within the scope of the proceeding. 

Note that the two tariff investigation cases for Ameren (13-0501/13-0517) and ComEd (13-0553) will respectively affect both companies’ 
respective formula rate revenue requirement.  Note also that there is an Interim Order in Docket Nos. 13-501/13-0517 and a Final Order in Docket 
No. 13-0553. 

  Issue Ameren 
Gas 

Rate Case 
13-0192 

Ameren  
Formula Rate 

3 
13-0301 

ComEd  
Formula Rate 

3 
13-0318 

Ameren Complaint/ 
Investigation/ 

Tariff Revisions 
13-0501/13-0517 

ComEd 
13-0553 

Investigatio
n 

1. Formula rate structure and
protocol:
Can schedules or appendices
that support but are not part of
the formula rate tariff be
changed to reflect adjustments
adopted by the Commission in
a formula rate case?

N/A    N/A 

a. Is an adjustment proposing a
separate cash working capital
(CWC) calculation for FY and
RY, resulting in two CWCs a
change to the formula rate
structure or protocols?

N/A 

Will reflect order 
in  13-0501/0517 

 

Commission approved  
two CWCs on 11-26-13 

N/A 

Note: The above two rows are related in that they both address the issue of whether a supporting formula rate schedule 
can be changed to reflect a Commission adjustment, one more explicitly than the other. 

2. Expenses and the just and
reasonable standard: Should 

   N/A N/A 
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  Issue Ameren 
Gas 

Rate Case 
13-0192 

Ameren  
Formula Rate 

3 
13-0301 

ComEd  
Formula Rate 

3 
13-0318 

Ameren Complaint/ 
Investigation/ 

Tariff Revisions 
13-0501/13-0517 

ComEd 
13-0553 

Investigatio
n 

certain expenses be allowable 
merely because they were 
incurred by the utility? 

a. Company Credit Card
Disallowances

  No adjustments 
proposed. 

N/A N/A 

b. Community Outreach
Expenses



(Part of 
Advertising) 

 No adjustments 
proposed. 

N/A N/A 

c. Advertising    N/A N/A 

d. Sponsorship Costs    N/A N/A 
3. Should CWC Pass Through

Tax Lead days be based on
due dates?

   N/A N/A 

4. Should Ameren IL rate base
include deferred tax assets
from a transfer of its Metro
East assets to AmerenCIPS?

  N/A N/A N/A 

5. Should OPEB Contra Liability
be added to rate base?

N/A  Company did not 
request. 

N/A N/A 

6. Reduction of Reconciliation
Balance by ADIT

N/A Will reflect order 
in 13-0501/13-
0517. 

Will reflect order 
in 13-0553. 

 

7. ROE Collar based on Average
Rate Base

N/A Will reflect order 
in 13-0501/13-
0517. 

Will reflect order 
in 13-0553. 

 

8. Cost of short-term debt and
the credit facilities:
Does 9-230 require that the

  N/A N/A N/A 

   3
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  Issue Ameren 
Gas 

Rate Case 
13-0192 

Ameren  
Formula Rate 

3 
13-0301 

ComEd  
Formula Rate 

3 
13-0318 

Ameren Complaint/ 
Investigation/ 

Tariff Revisions 
13-0501/13-0517 

ComEd 
13-0553 

Investigatio
n 

cost of short-term debt and 
credit facilities be reduced? 

9. Recovery of redemption
premium on imprudently
issued 9.75% bonds:
Should AIC be allowed to
recover costs to redeem debt
that the Commission has found
to be imprudently incurred?

  N/A N/A N/A 
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WHEREFORE, for all the reasons set forth above, Staff submits this Notice of 

Common Issues for Resolution.  

Respectfully submitted, 

___________________________ 
Staff Counsel 
Illinois Commerce Commission 

Kimberly J. Swan 
James V. Olivero 
Michael J. Lannon 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-800 
Chicago, IL 60601-3104 
Phone: (312) 793-2877 
Fax: (312) 793-1556 
jolivero@icc.illinois.gov 
mlannon@icc.illinois.gov 
kswan@icc.illinois.gov 

Counsel for the Staff of the 
December 3, 2013 Illinois Commerce Commission 
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