
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Annual formula rate update and revenue 
requirement reconciliation under  
Section 16-108.5 of the Public Utilities Act. 

: 
: 
: 
: 
: 

No. 13-0318 

COMMONWEALTH EDISON COMPANY’S STATEMENT REGARDING 
STAFF’S “NOTICE OF COMMON ISSUES FOR RESOLUTION” 

Commonwealth Edison Company (“ComEd”) respectfully submits this Statement in 

regard to the “Notice of Common Issues for Resolution” filed by Staff.   

On December 2, 2013, after the time for all briefing had past, Staff filed a “Notice of 

Common Issues for Resolution.”  No such filing is recognized by the Rules of Practice of the 

Illinois Commerce Commission (the “Commission” or “ICC”), nor was the Notice called for by 

any order of the Commission or any ruling of the Administrative Law Judges.  ComEd files this 

Statement to emphasize the legal principle that the Commission must decide this and every case 

based solely on the evidence in that case.  Reliance on arguments and recommended decisions in 

other dockets, which the notice claims to identify, can easily violate that principle.  ComEd, 

therefore, states: 

1. The apparent premise of the Notice – that issues listed as “common” among 

ComEd and Ameren cases must in the interests of “consistency” reach the same outcome – is 

mistaken.  The majority of the issues listed are issues of fact, which are resolved based on 

specific evidence in specific cases.  And while legal questions do become settled, even their 

initial decision must be made in the context of a case and in light of the arguments made and – if 

the Commission treats any provision of the law as ambiguous or subject to construction – the 
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evidence presented.  That is why the law requires the Commission to decide contested cases 

based on their evidentiary records, and decisions based on evidence not in the record are 

reversible error.  E.g., 220 ILCS 5/10-103, 10-201(e)(iv)(A); Central Ill. Pub. Service Co. v. Ill. 

Commerce Comm’n, 368 Ill. App. 3d 471, 480-81, 483-84 (4th Dist. 1994).  The other cases to 

which the Staff Notice refers each had their own different set of parties, their own hearings, and 

their own respective records.  The facts and records in the separate dockets cannot be conflated 

based on a claim that the “issues” are common.   

2. The list of issues identified as common is, at the outset, inaccurate.  The Notice 

points to nine issues, most contested, as “common issues” and claims that “the same or similar 

legal issues” are present in other Dockets before the Commission involving ComEd and Ameren 

Illinois Company (“Ameren”).  See Staff Notice at 1-4.  Of the nine “common issues” listed, 

three (2.a, 2.b, and 2.c.ii) have been raised only in this ComEd Docket.  Staff Notice at 3.  In 

addition, Staff has filed “Common Issues” lists in other dockets, but the “Common Issues” listed 

there are not common with those listed here.  For example, the list of “common issues” filed in 

Ameren’s Docket No. 13-0301 (attached as Appendix A) includes disallowances for credit card, 

outreach, advertising, and other costs (lines 2, 4,and 5) that have nothing to do with ComEd. 

3. The remaining supposedly “common issues” are issues on which the evidence and 

the facts are different.  For example, whether it is reasonable for an attorney to work more than 

10 hours in one day (2.a) plainly is a question to be decided based on the evidence in the case, as 

shown by the testimony of Staff witness Bridal himself, who testified that it is not always 

unreasonable to bill more than 10 hours per day.  Bridal Reb., Staff Ex. 7.0, 28:609-12; Bridal 

Tr. At 259:19-22 (Oct. 1, 2013).  The Notice nonetheless implicitly suggests that the listed issues 

should be resolved the same for both utilities.  That is neither fair nor proper. 
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4. The list of “issues” in the Notice is also incomplete.  An example is that the 

Notice omits the direct inconsistency in Commission treatment between ComEd and Ameren 

regarding historical weather-normalized billing determinants.  Adjustments using non-historical 

billing determinants have been ordered in past ComEd cases, and recommended again in the 

ALJPO in this Docket based largely on treating those prior rulings as legally controlling.  See, 

e.g., ComEd Brief on Exceptions at 19.  No such adjustment, however, has ever been applied to 

Ameren’s rates.  If the use of partially non-historical billing determinants is a factual issue, then 

the facts in this record, not past records, must govern; if it is a legal issue, there can be no basis 

for the disparity.  But, regardless, given that wholly and partially factual questions were included 

on Staff’s lists, the inconsistent treatment of billing determinants should not have been omitted.   

5. ComEd is not submitting a full “response” to the Staff Notice at this juncture.  

Because the Notice is not authorized by the procedural schedule for this Docket or the 

Commission’s Rules, there is no also provision for a formal response.  From a practical 

perspective, moreover, developing a point-by-point response to each of the Notice’s assertions 

would require significant effort and time that the schedule does not permit.  This Statement, 

therefore, does not attempt to make those arguments in full, nor does ComEd waive any 

argument concerning the propriety of the Notice or its substance.  Rather, this Statement 

expresses ComEd’s concern that a Commission decision relying in whole or in part on the Notice 

to reach “common” results across different cases with different records will be unlawful and 

unsupported by the evidence in the records of those cases.   
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Accordingly, ComEd respectfully requests that the Commission decide the issues in the 

instant Docket based on the applicable law and the evidence in the record. 

Dated:  December 4, 2013 Respectfully submitted, 
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