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NOW COME the Staff witnesses (“Staff”) of the Illinois Commerce Commission 

(“Commission”) by and through its undersigned counsel, and moves, pursuant to 83 Ill. 

Adm. Code 200.190, to admit Commonwealth Edison Company’s Response to Staff 

Data Request JLH 4.04 and attachments into evidence. In support thereof, Staff states 

as follows: 

 1. On December 3, 2013, Staff issued certain data requests (DRs) to the 

Commonwealth Edison Company (ComEd) in lieu of cross-examining certain ComEd 

witnesses at the evidentiary hearing to be convened December 4, 2013 in the above-

captioned proceeding.  

 2. Also on December 3, 2013, ComEd provided a response to the DR in 

question. A copy of Staff DR 4.04 and ComEd’s narrative response thereto is attached 

as Confidential Exhibit 11 and incorporated by this reference herein. 

 3. Staff DR 4.04 requested production of a certain e-mail, more specifically:  

1  While the Staff has, for purposes of this Motion, characterized the e-mail as “confidential” this is 
not strictly accurate. Staff’s purpose in designating the e-mail as confidential to make certain that the e-
mail is not posted to the Commission’s e-docket system until the ALJ has had the opportunity to review it 
in camera and issue her ruling. 
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the e-mail correspondence regarding realization rates dated 
November 1, 2011 that ComEd employee, David Nichols received 
from ComEd’s Evaluator Navigant Consulting: From: Kevin 
Grabner, Sent: Tuesday, November 1, 2011, Subject: RE: 
Prescriptive Program draft evaluation report.2 
 

 4. ComEd produced the e-mail, subject to the following objection: 

ComEd objects to this request because it seeks information that is 
neither relevant nor likely to lead the discovery of admissible 
evidence in this docket. ComEd also objects to this request 
because it calls for the production of information in the custody and 
control of Staff in that the above-referenced email was sent to Ms. 
Hinman (and copying others). 
 

 5. Commission rules provide that: “[i]n contested cases, and licensing 

proceedings, the rules of evidence and privilege applied in civil cases in the 

circuit courts of the State of Illinois shall be followed.” 83 Ill. Adm. Code 

200.610(b). However, the Rules further provide that: “evidence not admissible 

under such rules may be admitted if it is of a type commonly relied on by 

reasonable prudent persons in the conduct of their affairs.” Id.  

6. Evidence is relevant if it has any tendency to make the existence of any 

fact that is of consequence to the determination of the proceeding more or less probable 

than it would be without the evidence. Ill. R. Evid. 401. Relevant evidence is admissible 

unless otherwise provided by law. Ill. R. Evid. 402; cf. 83 Ill. Adm. Code 

200.610(a)(irrelevant evidence is to be excluded). 

7. This promptly disposes of ComEd’s relevance argument. Its own witness, 

Michael S. Brandt testifies at some length regarding the general subject matter of the e-

mail. ComEd Ex. 3.0, 73-75. In short, the e-mail tends to make the existence of a fact 

2  Staff understands ComEd’s concern to be the e-mail itself, and not ComEd’s response to the DR. 
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more or less probable than would otherwise be the case. Accordingly, exclusion on the 

basis of relevance is simply a non-starter. 

8. Likewise, ComEd’s assertion that it need not produce the document 

because it is already in Staff’s possession is meritless. A party may be required to 

produce documents in the possession of third parties, where it also has custody of 

those documents. Central National Bank v. Baime, 112 Ill.App.3d 664, 669; 445 N.E.2d 

1179, 1183 (1st Diat. 1983). Here, there is no burden or hardship upon ComEd to 

produce a two-page e-mail in its possession. 

9. Anticipating a hearsay objection from ComEd as well, Staff notes that the 

e-mail may well constitute an admission by a party-opponent, insofar as it is the 

evaluator who authored the e-mail is an agent or servant of ComEd, or indeed in privity 

with or having a joint interest with ComEd. See, Ill R. Evid. 804(d)(2)(D), (F), entitled 

“Statements Which Are Not Hearsay”) (“A statement is not hearsay if [it is] … a 

statement by the party’s agent or servant concerning a matter within the scope of the 

agency or employment, made during the existence of the relationship, or … a statement 

by a person, or a person on behalf of an entity, in privity with the party or jointly 

interested with the party.”)  

10. Further, while the evaluator is technically not unavailable within the 

meaning of Rule of Evidence 804, the parties have tacitly agreed to excuse the 

evaluator from appearing in these proceedings and incurring transaction costs for legal 

representation, appearance before the Commission, and other such costs which would 

be administrative and would have to be borne by ratepayers. The Staff has therefore not 
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attempted to compel the appearance of the evaluator. The Staff, however, believes it 

would be inequitable to allow this to prejudice Staff’s case. 

11. Finally, as noted, the Commission’s Rules provide that: “evidence not 

admissible under such rules may be admitted if it is of a type commonly relied on by 

reasonable prudent persons in the conduct of their affairs.” 83 Ill. Adm. Code 

200.610(b). The e-mail here at issue is perhaps a classic example of such evidence. It 

is from a senior consultant employed by the evaluator. There is no reason to believe it is 

unreliable, and the Staff presumes that ComEd itself relies on such information to guide 

its own corporate conduct.   

WHEREFORE, Staff respectfully requests that the ALJ grant relief consistent 

with the arguments set forth herein. 

 

       Respectfully submitted, 
       ________________________ 
       KELLY A. TURNER 
       MATTHEW L. HARVEY 
       JESSICA L. CARDONI 
       Office of the General Counsel 
       Illinois Commerce Commission 
       160 N. LaSalle Street, Ste. C-800 
       Chicago, IL 60601 
       Email:  kturner@icc.illinois.gov 

mharvey@icc.illinois.gov 
jcardoni@icc.illinois.gov  

       Phone: 312-793-2877 
       Fax:  312-793-1556 
 
December 4, 2013     Counsel for the Staff  
       Of the Illinois Commerce Commission 
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