
  

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

DONALD L. DAVIS 

vs. 

COMMONWEALTH EDISON COMPANY 

Complaint as to service in Machesney  
Park, Illinois 

: 
: 
: 
: 
: 
: 
: 

 
 
No. 11-0580 

COMMONWEALTH EDISON COMPANY’S  
PETITION FOR INTERLOCUTORY REVIEW 

Pursuant to Section 200.520 of the Commission’s Rules of Practice, Commonwealth 

Edison Company (“ComEd”) petitions the Illinois Commerce Commission (“Commission” or 

“ICC”) for interlocutory review of (a) the October 3, 2013 Ruling of the Administrative Law 

Judge (“ALJ”) denying ComEd’s Amended Motion to Stay this Complaint, and (b) the 

November 12, 2013 Ruling of the ALJ denying Staff’s Motion to Reconsider the denial of the 

requested stay.  In support of its Petition, ComEd states:  

I. INTRODUCTION  

The Commission’s Rules create an orderly and manageable process for customers to 

make claims under Section 16-125(e) of the Public Utilities Act (“PUA”).  If a utility contests 

the statute’s application to a given interruption, or otherwise seeks a waiver of the provisions of 

Section 16-125(e), the PUA requires that questions of liability and waiver first be determined in 

a 16-125(e) “waiver” proceeding.  In such event, the Commission’s Rules require that any and 

all related customer complaints be “stayed pending disposition of [the waiver] proceeding and 

appeals thereof.”  83 Ill. Admin. Code §411.220(c).  Since Section 16-125(e) is only triggered if 

more than 30,000 customers experience a qualifying interruption, this process permits individual 
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claims to be addressed in an orderly and efficient manner once questions of liability and the 

statute’s applicability are conclusively determined.   

The alternative to this approach would be to proceed with litigating potentially countless 

individual complaints while the questions of liability and waiver remain open before the 

Commission or on appeal.  In this scenario, utilities would be forced to defend – and then appeal 

– such claims time and time again in order to preserve the underlying questions of applicability 

and waiver.  The result of such process would be to increase costs and devour the Commission’s 

resources, ultimately harming customers and frustrating any prospect of orderly and efficient 

claims processing.   

The Commission’s Rules, however, unambiguously prohibit this result.  They prevent it 

by, as Staff observed, automatically staying pending complaints “by operation of administrative 

rule at the time the appeal was taken from the Commission’s June 5, 2013 Order in Docket No. 

11-0588.”1  The ALJ’s rulings on review violate the Commission’s stay provisions and threaten 

the established procedure for resolving complaints under Section 16-125(e).  Instead of staying 

individual claims while the overarching question of waiver is litigated, the ALJ’s rulings hold 

just the opposite:  that the Commission’s waiver order must be stayed before any claim or 

complaint can be stayed.   

Because the ALJ’s rulings are contrary to the plain language of the Commission’s Rules, 

ComEd respectfully requests that the Commission reverse those rulings and direct that this 

matter, as it relates to the July 11, 2011 derecho, be stayed as provided by 83 Ill. Admin. Code § 

411.220(c). 

                                                 
1  Staff Mtn. to Reconsider (Oct. 18, 2013) at 4 (emphasis in original).   
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II. FACTS AND PROCEDURAL BACKGROUND 

During the summer of 2011, a series of powerful storms extensively damaged ComEd’s 

distribution system causing numerous service interruptions.2  While ComEd is not generally 

liable for interruptions caused by severe weather,3 a narrow exception exists under Section 16-

125(e) of the PUA.  But, even then, Section 16-125(e) liability is properly waived when the 

interruption is due to “unpreventable damage due to weather events” to ComEd’s system.4   

Accordingly, on August 18, 2011, ComEd petitioned the Commission, in Docket No. 11-0588, to 

determine that Section 16-125(e) did not apply to the summer 2011 storm interruptions and that, 

in the alternative, any liability was properly waived.   

On June 5, 2013, the Commission ruled in Docket No. 11-0588 that Section 16-125(e) 

did apply to the storm-related interruptions.  However, as to all but a specific group of 34,559 

customers, the Commission also held that ComEd was entitled to a waiver of liability.5  ComEd 

duly appealed on grounds that Section 16-125(e) did not apply and, in the alternative, that the 

Commission erred in denying ComEd a full waiver of liability.  That appeal is pending.6  

The Complaint at issue was filed on August 11, 2011.  It seeks, among other things, 

damages alleged to have resulted from an interruption caused by the July 11 derecho, one of the 

storms addressed in Docket No. 11-0588.  Proceedings on the Complaint were continued without 

                                                 
2 See ComEd Verified Petition, Docket 11-0588 (August 18, 2011). 
3 See Sheffler v. Commonwealth Edison Co. 2011 IL 110166 (June 16, 2011); Illinois Bell Switching Station 

Litigation, 161 Ill. 2d 233, 242 (1994); ILL. C. C. No. 10, 3rdRev. Sheet No. 152 (providing that the retail customer 
is responsible for protecting its electrical equipment from unavoidable service interruptions that may occur in the 
provision of electrical service); ILL. C. C. No. 10, 2nd Rev. Sheet No. 203 (barring recovery for all weather-related 
interruptions). 

4 220 ILCS 5/16-125(e). 
5  ICC Docket No. 11-0588, final Order at 32.  The Order makes no presumption about the outcome of any 

particular request. 
6  Appellate Court of Illinois, First Judicial District, Docket No. 1-13-2011. 
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objection pending the Commission’s final Order in Docket No. 11-0588.7  Once the 11-0588 

Order was issued and ComEd determined that the Complainant was one of the 34,559 customers 

not subject to the wavier, on September 12, 2013, ComEd filed a Motion to Stay pursuant to Part 

411.220(c) of the Commission’s Rules.   

III. THE ALJ’S RULINGS 

On September 20, 2013, before any response could be filed, the ALJ directed ComEd to 

“supplement its motion [for stay] with information about the current status of docket 11-0588 

and the effect of any current status in that matter upon the instant docket.”8   The ruling further 

directed ComEd to “set forth the legal requisites for a stay order and how they apply here.”9  

ComEd filed a Verified Amended Motion to Stay and Supplemental Response (“Amended 

Motion”) on September 30, 2013.  In response, ComEd reported on the status of the appeal and 

explained that it was not seeking a discretionary stay under the standards cited by the ALJ, but 

was invoking an automatic stay, which is required as a matter of law by the Commission’s Rules.  

No other response was filed to the Motion or the ALJ’s ruling. 

On October 3, 2013, the ALJ denied ComEd’s Amended Motion.   

On October 18, 2013, Staff filed a Motion to Reconsider the ALJ’s denial of the stay 

(“Motion to Reconsider”).  Staff emphasized the “Complainant’s claims for damages relating to 

the July 11 storms are (a) stayed by operation of administrative rule pending resolution of 

appeals, without more; and (b) subject, again by rule, to resolution pursuant to ComEd’s 

                                                 
7 See, e.g. Docket No. 11-0580, Tr. at 45:19-46:1 (October 25, 2012). 
8 Notice of Administrative Law Judge Ruling (September 20, 2013).   
9 Id.   
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administrative procedure.”10  On October 18, 2013, ComEd filed its Response and Joinder in 

Support of Staff’s Motion for Reconsideration.  Again, no party objected to the Motion. 

On October 23, 2013, the ALJ issued a ruling directing Staff or any other party “to a) 

explain the legal effect of the fact there is no stay order in docket 11-0588; and b) explain the 

legal effect of the case law setting forth standards regarding motions for stay orders upon the 

issue here.”11   

ComEd filed a Response on November 6, 2013.  ComEd stated that Part 411.220 imposes 

an automatic stay as a matter of law, that no stay is required in 11-0588, and that the test 

applicable to a discretionary stay cited by the ALJ had no bearing on its application.  Staff filed a 

Response on November 7, 2013, similarly explaining that a stay applies as a matter of law.   

On November 12, 2013, the ALJ issued a ruling denying Staff’s Motion, stating that 

unless the Commission’s Order in Docket 11-0588 “is stayed by the trial court or the appellate 

court, it is in full force and effect ... and it confers all of the rights in that order.”12  The ruling 

appears to conclude, without expressly stating, that so long as the Order is in effect, the 

Complaint cannot be stayed.   

ComEd timely filed this Petition on December 3, 2013. 

IV. ARGUMENT 

Together, the language of Section 16-125 itself, the Commission’s Rules adopted 

pursuant to that Section, and ComEd’s Commission-approved claims procedure establish a 

                                                 
10 Staff Motion to Reconsider at 4.   
11 ALJ Ruling, p. 1 (Oct. 23, 2013).   
12 Nov. 12, 2013 Notice of ALJ Ruling at 1. 
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detailed procedure for processing Section 16-125(e) claims. 13  Because Section 16-125(e) 

interruptions involve tens of thousands of potential claims and claimants, formal customer 

complaints cannot be individually addressed before it has been determined (1) whether Section 

16-125(e) applies, and (2) whether any resulting liability is waived.  The Commission’s Rules 

expressly recognize that while customers’ rights must be preserved during the waiver process, 

claims and complaints must nonetheless be stayed until the questions of liability and waiver are 

resolved on appeal.  These provisions do not require that the waiver proceeding (i.e. 11-0588) 

first be stayed; to the contrary, the purpose of staying the individual complaints is to permit the 

waiver proceeding and any related appeals to proceed and conclude.  For the reasons stated 

herein, that Rule must be given effect as written.    

A. The Law Requires this Proceeding to be Stayed 

The Illinois Administrative Code requires that complaints raising a Section 16-125(e) 

claim like Mr. Davis’ “shall be stayed pending disposition of [the waiver] proceeding and 

appeals thereof.”  The Rule unambiguously points to waiver proceedings like Docket No. 

11-0588, and then provides that: 

Informal and formal complaints pursuant to the Commission’s Rules of 
Practice (83 Ill. Adm. Code 200) brought by affected customers and units of 
local government shall be stayed pending disposition of this proceeding and 
appeals thereof ….14 

Administrative rules and regulations such as this have the force and effect of law, and are 

construed under the same standards as statutes.  City of St. Charles v. Ill. Labor Rels. Bd., 395 Ill. 

App. 3d 507, 509 (2nd Dist. 2009); citing People ex. Rel. Madigan v. Illinois Commerce Comm’n, 

                                                 
13 On April 12, 1999, the ICC approved ComEd’s administrative procedure required by Administrative 

Code Section 411.230(a) (“the Claims Procedure”).  Commonwealth Edison Co., Petition No. 99-0022, 1999 WL 
33914664 (ICC Apr. 12, 1999).   

14 83 Ill. Admin. Code §411.220(c) (emphasis added).   
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231 Ill. 2d 370, 380 (2008).  There is nothing ambiguous in the clear language of the rule and the 

rule must be given effect as written.  Hadley v. Illinois Department of Corrections, 224 Ill. 2d 

365, 371 (2007); GMC v. State Motor Vehicle Review Board, 224 Ill. 2d 1, 13 (2007).  As a 

result, the Complaint – which is a formal complaint “pursuant to the Commission’s Rules of 

Practice (83 Ill. Adm. Code 200)” brought by an “affected customer[]” – must be stayed.15   

B. The Law Does Not Require the Waiver Proceeding to be Stayed 

The first reason the ALJ’s orders deny a stay is because ComEd did not seek to stay the 

Order in Docket No. 11-0588.  There is, however, no authority to support this position.  Nothing 

in the language of the Commission’s Rule requires that the waiver docket be stayed.  To the 

contrary, the Rule neither states nor suggests that staying the waiver proceeding is necessary, let 

alone that staying a complaint is somehow contingent on staying the waiver proceeding.  To the 

contrary, by affirmatively requiring that related complaints “shall be stayed” until the waiver 

proceeding is fully adjudicated, the Rule makes clear that the waiver proceeding need not be 

stayed.   

The ALJ’s decision cites to Circuit Court orders on appeal, inferring that staying the 

Complaint would impermissibly impair the “force and effect” of the Order in Docket No. 11-

                                                 
15  An analogous stay applies to ComEd’s own consideration of individual claims not yet filed with the 

Commission.  ComEd’s Commission-approved Claims Procedure provides in pertinent part that: 

Until such time as the Commission finds that the Company is entitled to a waiver of liability under 
Section 16-125(e) … and this finding or determination is not appealed or is upheld on appeal, 
the Company will, in accordance with 83 Illinois Admin. Code Section 411.230(a)(4), stay all 
pending claims subject to the application for a waiver or a determination of no liability. 

* * * 
Moreover, also in accordance with 83 Illinois Admin. Code 411.230(a)(4), upon a determination by 
the Commission that the Company is not entitled to a waiver of liability under Section 16-125(e) … 
which determination is not appealed or is upheld on appeal, the Company will lift any stay 
applicable to the request for a waiver or a determination of no liability and notify … customers, if 
any, whose administrative claims were either previously denied or stayed by the Company on the 
grounds that the Company believed it was entitled to a waiver of liability or a determination of no 
liability.  The Company will then proceed to a determination of the claims on the merits.   
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0558.  The ALJ’s Order asserts that “there is no indication ... that this rule is operative or 

applicable when, as is the case here, there is a final order finding a utility responsible for storm 

damage and that final order is in full force and effect.”16  ComEd respectfully submits this 

conclusion errs for several reasons.   

First, the Order in Docket No. 11-0588 ruled on two issues: it found that Section 16-

125(e) applies to interruptions caused by the summer 2011 storms, and it granted ComEd a 

waiver of liability as to most, but not all, interrupted customers.17  The Order did not, however, 

decide the merits of any customer claim or otherwise rule that any such claims should proceed to 

litigation.  Rather, the right to bring a complaint is based on Section 16-125 and the regulations 

adopted thereunder, which expressly provide that complaints are to be stayed pending appeal of a 

waiver order.  If anything is to be read into the 11-0588 Order regarding stays of complaints, it 

must be that the same Commission that entered the Order also created the Rule that related 

complaints shall be stayed pending appeal of the Commission’s waiver order. 

Second, The ALJ’s construction cannot be squared with the words of the Rule itself.  

Neither the ALJ nor the Commission may read into a rule additional exceptions, limitations, or 

conditions not present in the language of the Rule itself.  Lawrence v. Regent Realty Group, 197 

Ill. 2d 1, 10-12 (2001).  In this case, no one, including the ALJ, disputes that the Rule is 

unambiguous.  Yet, nothing in the Rule’s text imposes any requirement that the underlying Order 

be stayed on appeal.  The same sentence of the Rule that requires complaints to be stayed 

pending appeal of a waiver order also stays them during the waiver proceeding, a logical 

impossibility if the Rule were only effective upon the waiver proceeding being stayed.  Nothing 

                                                 
16 Nov. 12, 2013 Notice of ALJ Ruling at 1-2. 
17 See Docket No. 11-0588, final Order (June 5, 2013).   
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in the Rule requires that a stay of the 16-125(e) waiver proceeding is a prerequisite to staying a 

16-125(e) complaint case.  To hold otherwise, as the ALJ’s Ruling does, impermissibly reads 

conditions and restrictions into the Rule that do not exist. 

Finally, ComEd notes that there is nothing odd or unusual about staying an individual 

complaint while an underlying judgment remains in full force and effect.  For example, the 

automatic bankruptcy stay (an analogy the ALJ’s Ruling acknowledges) automatically stays suits 

against a petitioner in bankruptcy without any effort or need to stay any underlying bankruptcy 

proceeding.18  Likewise, an automatic stay of pending 16-125(e) complaints is necessary in order 

to “prevent[] a chaotic and uncontrolled scramble … in a variety of uncoordinated proceedings,” 

and to provide an “orderly” process to resolve the complaints as a whole.19  Thus, once a 

showing is made that an individual complaint raises a potential Section 16-125(e) claim, and that 

16-125(e) waiver proceeding is appealed, the right to a stay is established.   

V. IMPORTANCE OF THIS DECISION 

The implications of the ruling extend far beyond this case.   The Commission’s Rules 

stay individual Section 16-125 claims pending appeal for good reason:  it is unfair and 

impractical to require thousands of customers to proceed with ICC litigation while an appeal of 

the underlying determination of potential liability is pending.  Under those conditions, utilities 

would be compelled to stubbornly defend every claim to preserve their appeal, and customers 

would be forced to proceed with potentially expensive litigation when it has yet to be determined 

whether they actually have a claim.  Indeed, failing to stay the individual Section 16-125 claims 

                                                 
18 11 U.S.C. §362(a).   
19 See In re Wedtech Corp., 87 B.R. 279, 289 (1988); In re Holly’s, Inc., 140 B.R. 643, 685-86 (1992), 

citing Holtkampv. Littlefield (Matter of Holtkamp), 669 F.2d 505, 508 (7th Cir. 1982); Chicago Wirly, Inc. v. Amy 
Rite Elec. Co., Inc. 304 Ill. App. 3d 641, 644 (1st Dist. 1999). 
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would result in an unmanageable process, thereby wasting administrative, judicial, utility, and 

customer resources.  That is precisely why the Administrative Code imposes an automatic stay in 

circumstances like this, and why such stay should be granted.   

VI. CONCLUSION 

For the foregoing reasons, ComEd’s Verified Petition for Interlocutory Review should be 

granted and Complainant’s August 11, 2011 claim for damages should be stayed pending final 

appellate resolution of Docket No. 11-0588.   

 

 

Dated:  December 3, 2013 
 
 

Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
 
By:   /s/ Bradley R. Perkins     
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