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(1979) (rejecting effort to reverse prior Commission decision where, as here, nothing was alleged 

that could not have been “properly presented on application for rehearing.”). 

II. PA 98-0015 COMPLIANCE 

The Initiating Order limits this investigation to three issues – whether the approved rate 

formula correctly: (1) calculates interest on ComEd’s reconciliation balance; (2) calculates the 

Section 16-108.5(c)(5) return on equity (“ROE”) collar; and (3) reflects the appropriate tax 

treatment in calculating interest on the reconciliation balance, a question related to potential 

deferred taxes.  Brinkman Dir., ComEd Ex. 1.0 CORR., 7:123-30; see also Illinois Commerce 

Comm’n, Docket No. 13-0553 (Order, Oct. 2, 2013), at 2.2  In each case, ComEd’s rate formula 

is correct.  Brinkman Dir., ComEd Ex. 1.0 CORR., 7:132 – 8:148.   

A. Do the Tariffs Filed on May 30, 2013 by ComEd Correctly 
Calculate Interest on ComEd’s Reconciliation Balance as 
Authorized by the Public Utilities Act? 

ComEd’s current delivery services rate formula and rates, effective pursuant to the 

Commission’s Order of June 5, 2013, comply with the provisions of the Public Utilities Act 

(“PUA”) and correctly calculate the interest on ComEd’s reconciliation balance.  EIMA and PA 

98-0015 allow ComEd to recover its actual prudent and reasonable costs, including the cost of 

financing any under-recovery.  Brinkman Dir., ComEd Ex. 1.0 CORR., 13:250-51; Senate 

Resolution 821, 97th General Assembly, at 2-3; House Resolution 1157, 97th General Assembly, 

at 2-3.  The formula recognizes that there is an associated income tax cost related to that interest 

that, as with all other costs, must also be recovered.  This is accomplished correctly through what 

is commonly referred to as the weighted average cost of capital (“WACC”) gross up.  There is 

                                                 
2  These issues were incorrectly raised in ComEd’s 2013 Formula Rate Update (“FRU”) proceeding in 

Docket No. 13-0318.  As ComEd argued in its testimony and briefs in that docket, these distinct issues are properly 
addressed in the current proceeding. 
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nothing new or novel about WACC gross-ups.  WACC ; they have been used, without objection, 

to collect the tax costs related to the equity component of WACC for decades – including in 

cases brought under EIMA3 even though EIMA does not expressly state that a tax gross-up is 

required.   

The reconciliation adjustment is a regulatory asset or liability that reflects the difference 

between the revenue requirement used to establish the initial rates for a given rate year (in the 

current FRU proceeding, 2012) and the revenue requirement that recovers the actual costs that 

we now know were incurred in that calendar year.  Brinkman Dir., ComEd Ex. 1.0 CORR., 

12:243-46.  PA 98-0015 recognizes that there is a time value of money and that, when there is an 

under-recovery, ComEd must finance that under-recovery – the difference between its actual 

costs and the amounts reflected in delivery service charges for a given rate year – until it is 

included in charges two years later.  Id. at 12:246-49.   

Prior to PA 98-0015, that interest rate was set based on a two-year, and then on a short-

term, debt cost.  Commonwealth Edison Co., Docket No. 11-0721 (Rehearing Order Oct. 3, 

2012) at 36; Commonwealth Edison Co., Docket No. 12-0321 (Order Dec. 19, 2012) at 86.  The 

premise was that ComEd could finance the shortfall with only debt and, most recently, with only 

short-term debt rather than with all the components of ComEd’s capital structure, as ComEd 

financed its other assets.  Commonwealth Edison Co., Docket No. 11-0721 (Rehearing Order 

Oct. 3, 2012) at 33-36; Brinkman Dir., ComEd Ex. 1.0 CORR., 18:385-67.  PA 98-0015 rejected 

that premise, legislatively voided the Commission decisions based on that premise, and directed 

                                                 
3  After being directed to respond to Data Request ComEdAG 2.03, the AG persisted in objecting and 

still rebelled against the simply question asked.  Nonetheless, the AG acknowledged it was aware of no dispute over 
whether “the equity component of the overall rate of return ... yields an income stream that is subject to income 
taxation.”  See AG Response to Data Request ComEdAG 2.03 attached as Attachment A to this Brief.  The AG 
simply asks to ignore that tax, by defining the cost recovered by the utility as being interest, when in fact the utility 
collects interest income in an amount “calculated” to recover both its equity and debt costs.   
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that the time value of money was to be based on ComEd’s whole capital structure.  220 ILCS 

5/16-108.5(d)(1) and (k).  PA 98-0015 directed that the interest rate (i.e., the time value of 

money) applicable to the delay in receiving (or refunding) the reconciliation adjustment is “to be 

calculated at a rate equal to” ComEd’s WACC.  220 ILCS 5/16-105.8(d)(1)4; see also 220 ILCS 

5/16-108.5(k)(2) and (3).  The law legislatively confirms that ComEd finances these under-

collections with its full capital structure (Brinkman Sur., ComEd Ex. 4.0, 6:117-23), and any 

continued suggestions that ComEd either can or actually does do something else is not only 

contrary to the evidence, but inviting an unlawful decision.   

Thus, to recover any financing costs, it is necessary to recognize the added tax costs 

associated with the equity component of the capital financing that portion of rate base.  

Brinkman Dir., ComEd Ex. 1.0 CORR., 15:294-96.  This includes taxes that will need to be paid 

as a result of the cash collected for the reconciliation – any revenue that ComEd receives for the 

interest on the reconciliation balance is subject to income taxes, and must be recovered in 

addition to the actual carrying costs related to the reconciliation.  Id. at 14:281-83.  If the interest 

rate is not grossed up for this added tax cost, the additional revenues will not be grossed up for 

the impact of income taxes and ComEd will be unable to recover or refund its full carrying costs 

related to reconciliation.  Id. at 19:391-97.  The straightforward principle that WACC must be 

adjusted for this tax effect has been recognized for decades in the context of WACC applied to 

rate base, and its critical importance is no different in this context.  Id. at 16:331 – 17:340; 

Fruehe Dir., ComEd Ex. 2.0, 4:69-79. 

                                                 
4  The relevant portion of Section 16-108.5(d)(1) provides in toto as follows:  “Any over-collection or 

under-collection indicated by such reconciliation shall be reflected as a credit against, or recovered as an additional 
charge to, respectively, with interest calculated at a rate equal to the utility's weighted average cost of capital 
approved by the Commission for the prior rate year, the charges for the applicable rate year.” 
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The legislature in Public Act 98-0015 made clear that setting reconciliation interest at a 

rate other than a utility’s weighted average cost of capital was inconsistent with the original 

provisions and intent of EIMA, and stressed that in specifying that interest was to be calculated 

at a rate equal to WACC it was giving binding effect to the provisions of House Resolution 1157, 

adopted by the House of Representatives of the 97th General Assembly, and Senate Resolution 

821, adopted by the Senate of the 97th General Assembly: 

 (k) The changes made in subsections (c) and (d) of this Section by this 
amendatory Act of the 98th General Assembly are intended to be a 
restatement and clarification of existing law, and intended to give binding 
effect to the provisions of House Resolution 1157 adopted by the House of 
Representatives of the 97th General Assembly and Senate Resolution 821 
adopted by the Senate of the 97th General Assembly that are reflected in 
paragraph (3) of this subsection. 

220 ILCS 5/16-108.5(k).5  The House and Senate Resolutions make absolutely clear that the 

intent of requiring the reconciliation to be “with interest” was to ensure that the utility and 

customers are made whole when a reconciliation adjustment is necessary: 

 WHEREAS, The Energy Infrastructure Modernization Act further 
provides in subsections (c) and (d) of Section 16-108.5 that those amounts to 
be credited or charged to customers following the annual reconciliation 
process under the performance-based formula rate shall be "with interest" so 
the utility will be made whole for unrecovered amounts that were prudently 
and reasonably incurred and customers will be made whole for amounts they 
overpaid, if any; and 

 WHEREAS, Such interest is intended to be set at the utility's weighted 
average cost of capital, determined in accordance with the statute, which 
represents the reasonable cost and means of financing a utility's investments 
and operating costs, so that the utility and customers are made whole when 
charges or credits are necessary to reconcile to actual prudent and 
reasonable investments and costs. 

                                                 
5 Paragraph (3) of subsection (k) includes a specific reference to “interest calculated at a rate equal to the 

utility's weighted average cost of capital.”  Id. 
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Senate Resolution 821, 97th General Assembly, at 2-3; House Resolution 1157, 97th General 

Assembly, at 2-3.  The proposals to exclude the tax effects of receiving or paying interest on the 

reconciliation balance in calculating interest equal to a utility’s WACC would prevent the utility 

and customers from being made whole when charges or credits are necessary to reconcile to 

actual prudent and reasonable investments and costs; as such, these proposals are contrary to 

EIMA and must be rejected. 

Because ComEd’s full capital structure includes both debt and equity components, 

ComEd must calculate a WACC-based interest to recover its costs.  See Brinkman Sur., ComEd 

Ex. 4.0, 6:119-23.  One of these financing costs is taxes.  As Staff acknowledges in this case, 

“the Commission routinely grosses up for income taxes the revenues it authorizes utilities in a 

rate case to recover from ratepayers … [and this] allow[s] the utilities to earn the authorized 

return even after they have paid income taxes owed.”  Bridal Reb., Staff Ex. 2.0, 3:48-51.  The 

genesis of these tax costs is plain:  the portion of the interest that pay the equity cost component 

of the WACC will be fully taxable without any related deduction; in contrast, the portion that 

covers the debt cost component of WACC results in no taxable income.  As described by Ms. 

Brinkman, “when assets and/or liabilities are financed through the capital structure as a whole, 

i.e., at a rate equal to the corresponding WACC for that capital structure, the debt portion of 

WACC recovers an equal amount of interest expense which is deductible for tax purposes.”  

ComEd Ex. 1.0 CORR., at 14:287-93.  Just as in every rate case where the full cost of the capital 

that finances utility assets must be recovered, the portion attributable to equity results in taxable 

income that must also be recovered, while the portion attributable to debt does not.   

Staff witness Mr. Bridal claims that the gross-up of the WACC for the effect of income 

taxes is not necessary because the reconciliation amount is the difference between two revenue 
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requirements that were already grossed–up for taxes.  Bridal Dir., Staff Ex 1.0 3:62-64.  ComEd 

does not dispute this point.6  However, the difference between the two revenue requirements is 

recorded as additional revenues (or, conversely, a reduction of revenue) to ComEd, which has 

separate tax impacts.  See Brinkman Dir., ComEd Ex. 1.0 CORR., 18:377-97; Brinkman Reb., 

ComEd Ex. 3.0, 8:156-60.  Simply put, the fact that the principal amount on which interest will 

be earned reflects taxes related to that principal does not affect the fact that the interest itself will 

result in still greater tax that is not reflected in the separate gross-up.  Mr. Bridal’s claim that the 

revenue requirements already consider taxes completely disregards the tax effects related to the 

interest.  Without the income tax gross-up on the equity portion of the WACC, these additional 

revenues are not grossed up for the impact of income taxes and ComEd will be unable to recover 

or refund its full carrying costs related to the reconciliation.  Brinkman Dir., ComEd Ex. 1.0 

CORR., 19:391-97.  Such a result conflicts with EIMA’s intent to allow ComEd the opportunity 

to recover its actual costs. 

Staff’s view that recognizing EIMA tax costs is inconsistent with Commission practice in 

rider reconciliations (Bridal Dir., Staff Ex 1.0, 3:64-6, 4:79 – 5:109) is inapposite. Traditional 

reconciliation proceedings and the EIMA reconciliation process are not similar.  EIMA 

ratemaking is aimed at providing accurate recovery of rate year revenue requirements.  

Meanwhile, other “reconciliations” do not involve a reconciliation of ComEd’s full delivery 

services revenue requirement or provide for the recovery of interest set at the WACC.  A better 

example in ComEd’s case is the cash working capital calculation in ComEd’s purchased 

electricity adjustment rider.  There, the cost of capital is grossed up for taxes to account for the 

full cost of financing the lag (or lead) related to procuring electricity supply for ComEd 

                                                 
6 Each revenue requirement included in the reconciliation has appropriately accounted for the income tax 

costs associated with the allowed return on rate base. 
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customers.  The rate year reconciliation balance is similar in that it is a lag (or lead) on recovery 

of ComEd’s net revenue requirement for an individual rate year and the full cost of its financing 

should be recovered (or refunded).  Brinkman Dir., ComEd Ex. 1.0 CORR., 17:348-54. 

Furthermore, the reconciliations Staff points to are efforts to ensure complete recognition 

in rates of a utility’s full revenue requirement, which EIMA not only intends but mandates.  

Brinkman Reb., ComEd Ex. 3.0, 8:166 – 9:190.  For example, Staff focuses on rider recovery of 

Water/Sewer Qualified Infrastructure Plant Surcharges (“QIPS”) in support of its claim.  While 

QIPS involves recovery of specific additional plant investments (Bridal Dir., Staff Ex. 1.0, 5:92-

4) it does not reconcile the revenue requirement and does not provide for full recovery of all 

reasonable and prudent costs of service (including tax costs).  The only situation that is truly 

comparable to the instant situation is the application of WACC in the context of establishing a 

utility’s full revenue requirement; it is not contested that WACC is grossed up for income tax 

effects in that context. 

Finally, Staff points to the Commission’s decisions in Docket Nos. 11-0721 and 12-0321.  

While those dockets did not approve an interest rate that had an equity component and thus had 

no occasion to consider taxes, Staff makes much of the fact that ComEd did not gross-up the 

proposed interest rate in those dockets.  Bridal Dir., Staff Ex. 1.0, 6:114-20.  ComEd does not 

dispute this fact; and the evidence shows that to have been an oversight, not a conscious 

decision.  Fruehe, ComEd Ex. 2.0, 2:42 – 4:79.  Moreover, ComEd (as it has consistently argued, 

for better or worse) could not change the formula in Docket No. 12-0321, as that was an update 

docket.  See Fruehe Dir., ComEd Ex. 2.0, 3:49 – 4:79.  ComEd’s actual and longstanding 

position on this issue is quite clear.  In previous rate cases stretching back decades, ComEd 

consistently grossed-up the equity return component of WACC for purposes of recovering the 
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costs of assets financed with its full capital structure.  Id.  On this last point, no party claims 

otherwise.  

The AG simply defies the statute and the resolutions, claiming that they do not “require 

consideration of the Company’s incurred actual incremental financing costs or incremental 

income taxes arising from specific financing decisions that may be made by the utility.”  Brosch 

Dir., AG Ex. 1.0 REV., 7:154-60.  This argument contradicts the purpose of EIMA as a whole, 

which is to “reflect actual costs as if they were known when rates charged during each rate year 

were set” (Brinkman Reb., ComEd Ex. 3.0, 10:206-08) and the specific language of the 

resolutions, quoted above, that ComEd be made whole.  Moreover, EIMA directs that the rate 

formula use the WACC approved by the Commission that reflects the utility’s actual capital 

structure – ComEd’s capital structure is comprised of both debt and equity financing, and using 

divergent financing, as the AG suggests, would contravene this capital structure.  Id. at 10:215 – 

11:217.   

In a similar vein, the AG argues that ComEd is “free to actually finance any changes in 

the reconciliation balance using any form of capital it desires, including a mix of debt or equity.”  

Brosch Dir., AG Ex. 1.0 REV., 7:155-57.  However, as stated above, ComEd finances the 

reconciliation balance with its approved capital structure.  It would be improper to treat all of 

ComEd’s financing costs as if they resulted from debt, because: (1) the reconciliation balance 

does not represent discrete assets that can be financed, but instead is a mathematical share of the 

total final reconciliation revenue requirement that is financed by all of the financing elements 

included in the WACC; and (2) prior findings that ComEd could finance its reconciliation 

balance with debt alone were rejected by PA 98-0015.  Brinkman Dir., ComEd Ex. 1.0 CORR., 

15:299-307.    
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Finally, Staff, the AG, and CCI ask the Commission to commit reversible error by 

arguing that the Commission should rely on whether Ameren Illinois Company grosses-up the 

interest rate to be applied to the reconciliation balance.  See Bridal Dir., Staff Ex. 1.0, 6:121-27.  

ComEd is not a party to that proceeding, and the facts and circumstances of ComEd’s 

Commission-approved formula rate are neither an issue in that proceeding nor within the scope 

of that proceeding.  The Commission must decide this case “exclusively on the record for 

decision” in this case.  220 ILCS 5/10-103.  ComEd should not be denied the right to recover its 

costs here simply because Ameren’s formula appears not to consider these tax impacts. 

The legislature made absolutely clear that the purpose of EIMA was to “[p]rovide for the 

recovery of the utility's actual costs of delivery services that are prudently incurred and 

reasonable in amount consistent with Commission practice and law.”  220 ILCS 5/16-108.5(c)(1) 

(emphasis added).  The statutorily specified “intent of the reconciliation is to ultimately reconcile 

the revenue requirement reflected in rates … with what the revenue requirement determined 

using a year-end rate base for the applicable calendar year would have been had the actual cost 

information for the applicable calendar year been available at the filing date.”  220 ILCS 5/16-

108.5(d)(1) (emphasis added).  Interest calculated at a utility’s WACC without accounting for 

tax effects in the calculation does not place the utility in the position it would have occupied 

“had the actual cost information for the applicable calendar year been available at the filing 

date.”  Id. (emphasis added). 

For all the foregoing reasons, the Commission should reject proposals to change the 

computation of interest on the reconciliation balance in ComEd’s Commission-approved formula 

rates to provide for the use of WACC without income tax impacts. 
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II. PA 98-0015 COMPLIANCE 

ComEd’s rate formula addresses the three issues to which this investigation is limited.  

Specifically, ComEd’s rate formula correctly: (1) calculates interest on ComEd’s reconciliation 

balance; (2) calculates the Section 16-108.5(c)(5) return on equity (“ROE”) collar; and 

(3) reflects the appropriate tax treatment in calculating interest on the reconciliation balance, a 

question related to potential deferred taxes.  ComEd Init. Br. at 3-20; see also Brinkman Dir., 

ComEd Ex. 1.0 CORR., 7:123-30; Illinois Commerce Comm’n, Docket No. 13-0553 (Order, Oct. 

2, 2013), at 2.1  In each case, ComEd’s rate formula is correct.  Brinkman Dir., ComEd Ex. 1.0 

CORR., 7:132 – 8:148.  Meanwhile, nothing in the testimony or briefs of Staff or the Intervenors 

requires the Commission to revise that rate formula.  

A. Do the Tariffs Filed on May 30, 2013 by ComEd Correctly 
Calculate Interest on ComEd’s Reconciliation Balance as 
Authorized by the Public Utilities Act? 

Staff, the Illinois Attorney General (“AG”) and the Illinois Industrial Energy Consumers, 

City of Chicago, and Citizens Utility Board (collectively, “CCI”) all claim that ComEd’s 

approved rate formula wrongly accounts for the income tax costs that ComEd will incur as a 

result of collecting interest on the reconciliation balance.  In fact, their arguments are not about 

methodology; they argue that ComEd should not be able to recover those costs at all.  As 

described in detail in ComEd’s Initial Brief and below, these claims are baseless and contrary to 

the recent amendments to the PUA. 

Staff argues that ComEd’s tariffs “reference revised schedules that would incorrectly 

reflect the calculation of interest on the reconciliation balance at the grossed up Weighted 

                                                 
1  These issues were incorrectly raised in ComEd’s 2013 Formula Rate Update (“FRU”) proceeding in ICC 

Docket No. 13-0318.  As ComEd argued in its testimony and briefs in that docket, these distinct issues are properly 
addressed in the current proceeding. 

Attachment 2



 

3 

Average Cost of Capital [(“WACC”)].”  Staff Init. Br. at 3.  In support of its position, Staff refers 

to Section 16-108.5(d)(1), which states, in part:  

Any over-collection or under-collection indicated by such reconciliation shall be 
reflected as a credit against, or recovered as an additional charge to, respectively, 
with interest calculated at a rate equal to the utility’s weighted average cost of 
capital approved by the Commission for the prior rate year. 

220 ILCS 5/16-108.5(d)(1).  Staff, as well as the AG and CCI, contend the “calculation” that 

ComEd is required by law to perform cannot include adding the cost of taxes to the underlying 

cost of the financing, even though this is the only way that an interest rate can be calculated that 

allows ComEd to recover and retain its WACC-defined cost of financing the reconciliation.  

Brinkman, Tr. 64:16 – 65:1.  They justify their attempt to eliminate taxes from the calculation by 

claiming that the language of Section 16-108.5(d)(1) does not explicitly provide for “earnings or 

return on the reconciliation balance,” but instead specifically addresses the calculation of interest 

at a prescribed interest rate.  Staff Init. Br. at 5; see also AG Init. Br. at 11-12; CCI Init. Br. 6-7.  

By phrasing the issue in terms of tenets of statutory interpretation, Staff tacitly implies that 

ComEd is violating the statute, when in fact ComEd is performing exactly the calculation 

required for it to recover WACC-based interest.  Moreover, while purporting to follow 

legislative intent, these claims utterly disregard the intent of the legislature in passing PA 98-

0015 as well as its language. 

In arguing that the law prohibits including tax effects in the calculation of interest at a 

rate equal to WACC because the statute does not specifically state “including tax effects,” Staff 

asks the Commission to read into the statute a prohibition not expressed, or intended, by the 

General Assembly, and to read out of the law words carefully inserted.  People ex rel. Birkett v. 

Dockery, 235 Ill. 2d 73, 81 (2009) (It is a cardinal rule of statutory construction that courts 

“cannot rewrite a statute, and depart from its plain language, by reading into it exceptions, 
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limitations, or conditions not expressed by the legislature.”); Solich v. George & Anna Portes 

Cancer Prevention Ctr. of Chicago, Inc., 158 Ill. 2d 76, 83 (1994) (Court not at liberty to depart 

from the plain language and meaning of the statute by reading into it exceptions, limitations or 

conditions that the legislature did not express.).  PA 98-0015 specifically directs utilities and the 

Commission to “calculate” an interest rate applicable to the reconciliation balance that is 

equivalent to WACC – the weighted average cost of the utility’s capital structure.  WACC has a 

tax cost, which no one can deny.  The General Assembly could have directed utilities to collect 

interest at the same annual percentage value as is set for its WACC, but it did not.  It specifically 

directed that the utility “calculate” the collected interest rate which is equivalent to the WACC.  

That language must be given meaning; it cannot be read out of the statute simply because the 

General Assembly did not spell out that the calculation necessarily includes equity, debt, and 

taxes.  Hill v. Relyea, 34 Ill. 2d 552, 555 (1966) (“Absolute criteria whereby every detail 

necessary in the enforcement of a law is anticipated need not be established by the General 

Assembly.”).  While the law does not use the word tax, if taxes are ignored the interest rate and 

the WACC rate will not be equal.   

Moreover, as discussed at length in ComEd’s Initial Brief, the legislature was clear that 

the purpose of EIMA was to “[p]rovide for the recovery of the utility’s actual costs of delivery 

services that are prudently incurred and reasonable in amount consistent with Commission 

practice and law.”  220 ILCS 5/16-108.5(c)(1) (emphasis added); see also ComEd Init. Br. at 

6-7.  Indeed, the language of the PUA specifies that the “intent of the reconciliation is to 

ultimately reconcile the revenue requirement reflected in rates … with what the revenue 

requirement determined using a year-end rate base for the applicable calendar year would have 

been had the actual cost information for the applicable calendar year been available at the filing 
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date.”  220 ILCS 5/16-108.5(d)(1) (emphasis added).  Interest calculated at a utility’s WACC - 

without accounting for tax effects in the calculation - does not place the utility in the position it 

would have occupied “had the actual cost information for the applicable calendar year been 

available at the filing date.”  Id. (emphasis added). 

The legislature stressed that the changes made by PA 98-0015 were intended to 

emphasize that setting reconciliation interest at a rate other than a utility’s WACC was 

inconsistent with the original provisions and intent of EIMA, and were intended to clarify and 

reinforce existing law.  See ComEd Init. Br. at 6; 220 ILCS 5/16-108.5(k).  Moreover, the 

legislature unambiguously stated that by including language specifying that interest was to be 

calculated at a rate equal to WACC, it was giving binding effect to the provisions of House 

Resolution 1157, adopted by the House of Representatives of the 97th General Assembly, and 

Senate Resolution 821, adopted by the Senate of the 97th General Assembly.  See ComEd Init. 

Br. at 6-7.  These Resolutions clearly and unequivocally demonstrate that the intent of requiring 

the utility’s reconciliation to be “with interest” was to ensure that the utility and customers are 

made whole when a reconciliation adjustment is necessary: 

 WHEREAS, The Energy Infrastructure Modernization Act further 
provides in subsections (c) and (d) of Section 16-108.5 that those amounts to 
be credited or charged to customers following the annual reconciliation 
process under the performance-based formula rate shall be “with interest” so 
the utility will be made whole for unrecovered amounts that were prudently 
and reasonably incurred and customers will be made whole for amounts they 
overpaid, if any; and 

 WHEREAS, Such interest is intended to be set at the utility’s weighted 
average cost of capital, determined in accordance with the statute, which 
represents the reasonable cost and means of financing a utility’s investments 
and operating costs, so that the utility and customers are made whole when 
charges or credits are necessary to reconcile to actual prudent and 
reasonable investments and costs. 
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Senate Resolution 821, 97th General Assembly, at 2-3; House Resolution 1157, 97th General 

Assembly, at 2-3 (emphasis added); see also ComEd Init. Br. at 6.  These resolutions, taken 

together with the revisions made to Section 16-108.5, emphasize the legislature’s concern with 

making the utility and customers whole.  Staff’s proposal to exclude the tax effects of receiving 

or paying interest on the reconciliation balance in calculating interest equal to a utility’s WACC 

would prevent the utility and customers from being made whole, and would be in direct 

contravention of both the mandates of PA 98-0015 as well as the clearly expressed legislative 

intent.  Although Staff argues that the language of the Act does not permit ComEd to gross up its 

interest rate to account for added tax costs, a plain reading of the language of the Act, as well as 

the clearly stated intention of the legislature in House Resolution 1157 and Senate Resolution 

821, leads to the opposite conclusion.  

Staff continues to rely heavily on the fact that ComEd did not gross-up the proposed 

interest rate in those dockets.  Staff Init. Br. at 6-7, 9; Bridal Dir., Staff Ex. 1.0, 6:112-20.  They 

go so far as to claim that recovering tax costs is a “new idea of ComEd witness Brinkman.”  Staff 

Init. Br. at 6.  In briefs, the AG and CCI join in this argument.  See AG Init. Br. at 16; CCI Init. 

Br. at 7-9.  

ComEd does not dispute that this issue was not addressed in Docket Nos. 11-0721 and 

12-0321; however, the evidence shows that to have been an oversight, not a conscious decision.  

Fruehe Dir., ComEd Ex. 2.0, 2:42 – 4:79.  As ComEd witness Mr. Fruehe explained, there was 

no actual reconciliation involved in Docket No. 11-0721, and, therefore, all balances would have 

been zero.  Id. at 3:53-5.  Moreover, ComEd could not change the formula in Docket No. 12-

0321, as that was an update docket.  Id. at 3:57 – 4:79.  ComEd has consistently emphasized that 

changes to its formula rates cannot be made in an update docket.  See, e.g., ComEd Init. Br., ICC 
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Docket No. 13-0318 (Oct. 15, 2013) at 5-8; ICC Docket No. 13-0318, Brinkman Reb., ComEd 

Ex. 13.0, 5:92 – 13:259.  Furthermore, an examination of ComEd’s longstanding history of pre-

EIMA rate cases demonstrates that ComEd has consistently grossed-up the equity return 

component of WACC for purposes of calculating an overall return on rate base.  Fruehe Dir., 

ComEd Ex. 2.0, 4:71-4.  Despite Staff’s claims to the contrary, ComEd’s position on this issue is 

well-established and Staff’s claim that this issue is “some new idea” is undermined by the facts.  

See Staff Init. Br. at 6. 

Staff also reiterates its claim that that the gross-up of the WACC for the effect of income 

taxes is not necessary because “the reconciliation balance is the difference between two revenue 

requirements, and each of those revenue requirements was already grossed-up for income tax 

that was either expected to be paid or actually paid by the utility.”  Staff Init. Br. at 7.  This 

argument is wrong – as ComEd has explained and emphasized in its Initial Brief, its testimony, 

and in Docket No. 13-0318.  Although the reconciliation balance may reflect a principal amount, 

which earns interest and reflects taxes related to that principal amount alone – it does not reflect 

the taxes that will result from the interest itself.  ComEd Init. Br. at 8; see also Brinkman Dir., 

ComEd Ex. 1.0 CORR., 18:377 – 19:397; Brinkman Reb., ComEd Ex. 3.0, 7:151 – 8:160.  

Next, Staff attempts to argue that the Commission has not traditionally grossed-up the 

interest associated with the reconciliation balance in other reconciliation proceedings. Staff Init. 

Br. at 8.  In support of this claim, Staff relies again on the rider recovery of Water/Sewer 

Qualified Infrastructure Plant Surcharges (“QIPS”), claiming that it is “the most similar to 

formula rates, as it provides for a return on and a return of plant investments in a similar manner 

as the formula rate revenue requirement.”  Id.  Staff’s claim misses the point.  This is not a 

traditional rider reconciliation proceeding; it is a full reconciliation of revenue requirements 
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expressly designed to fully capture all reasonable and prudent costs.  If it is to be compared to 

anything, it must be compared to other mechanisms with that same full cost recovery purpose, 

not simply to other “reconciliation” processes.   

A QIPS rider does not reconcile the revenue requirement and does not provide for full 

recovery of all reasonable and prudent costs of service (including tax costs), and is an inaccurate 

comparison to the instant docket.  Although QIPS does involve recovery of additional plant 

investments (Staff Init. Br. at 8), such a rider is not the same as the instant reconciliation for 

recovery of a utility’s full revenue requirement.  Staff’s reliance on the QIPS reconciliation in 

this case is inapposite, and is inadequate justification for Staff’s position.   

The AG and CCI make similar arguments to Staff’s, claiming that the language of 

Section 16-108.5(d) does not permit ComEd to gross up the interest rate to account for the added 

income tax cost.  See AG Init. Br. at 11-14; CCI Init. Br. at 6-8.  These arguments fail for the 

same reasons stated above.  Moreover, the AG and CCI claim that ComEd need not gross up the 

WACC interest rate in order to fully recover its reconciliation costs, as it “will not actually pay 

income taxes when it collects ‘interest’ as part of the recovery of the reconciliation balances.”  

AG Init. Br. at 15.  In support of this argument, the AG and CCI reiterate their testimony and 

argue that ComEd is “free to actually finance any changes in the reconciliation balance using any 

form of capital it desires, including a mix of debt or equity,” and as such, “the specification of an 

interest rate equal to WACC does not mean that equity and associated income tax costs should be 

assumed to be incurred.”  AG Init. Br. at 15-16; Brosch Dir., AG Ex. 1.0 REV., 7:155-57; CCI 

Init. Br. at 9-11; Gorman Reb., CCI Ex. 2.0, 2:33-35.  As shown in ComEd’s Initial Brief, this 

position has no merit.  ComEd finances the reconciliation balance with its approved capital 

structure, which includes a mix of debt and equity.  ComEd Init. Br. at 10.  It would be improper 
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to treat all of ComEd’s financing costs as if they resulted from debt, because: (1) the 

reconciliation balance does not represent discrete assets that can be financed, but instead is a 

mathematical share of the total final reconciliation revenue requirement that is financed by all of 

the financing elements included in the WACC; and (2) prior findings that ComEd could finance 

its reconciliation balance with debt alone were rejected by PA 98-0015.  Id.; see also Brinkman 

Dir., ComEd Ex. 1.0 CORR., 15:299-307. 

Finally, Staff, the AG, and CCI ask the Commission to commit reversible error when 

they argue that the Commission should rely on whether Ameren Illinois Company grosses-up the 

interest rate to be applied to the reconciliation balance.  See Staff Init. Br at 9; AG Init. Br. at 17; 

CCI Init. Br. at 9.  ComEd reiterates that it is not a party to that proceeding, and the facts and 

circumstances of ComEd’s Commission-approved formula rate are neither an issue in that 

proceeding nor within the scope of that proceeding.  The Commission must decide this case 

“exclusively on the record for decision” in this case.  220 ILCS 5/10-103.  ComEd cannot 

lawfully be denied the right to recover its costs because Ameren’s formula appears not to 

consider these tax impacts. 

For all the foregoing reasons, the arguments to change the calculation of the interest rate 

applicable to reconciliation balances lack merit and should be rejected. 

B. Do the Tariffs Filed on May 30, 2013 by ComEd Correctly 
Calculate the Section 16-108.5(c)(5) Return on Equity (“ROE”) 
Collar as Authorized by the Public Utilities Act? 

Despite the clear and unambiguous language of PA 98-0015, which emphasizes that the 

original intent of EIMA was to establish rates and determine formula rate revenue requirements 

using final year-end values reflected in a utility’s FERC Form 1, the AG continues to argue that 

an average rate base should be utilized for purposes of making the ROE collar calculation.  AG 

Init. Br. at 19-29.  CCI makes a similar argument.  CCI Init. Br. at 11-15.  Notably, Staff does 
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II. COMED’S CALCULATION OF THE INTEREST RATE APPLICABLE TO 
RECONCILIATION BALANCES IS CORRECT AND CONSISTENT WITH THE 
PUBLIC UTILITIES ACT 

The Proposed Order should be revised to recognize the after-tax real cost of the equity 

component of WACC and to include that cost in calculating the interest rate equal to ComEd’s 

WACC, as the Commission’s 13-0386 Order does.  To do otherwise would be reversible error.   

A. The Plain Language of the PUA Allows ComEd to Recover its 
Actual Costs, Including Associated Income Tax Costs Related 
to the Calculation of Interest 

Section 16-108.5(d)(1) of the PUA provides for interest on the reconciliation balance to 

be “calculated at a rate equal to the utility’s weighted average cost of capital approved by the 

Commission for the prior rate year,” as the Proposed Order states.  PO at 18; see also 220 ILCS 

5/16-108.5(d)(1).  The Proposed Order acknowledges that PA 98-0015 directs utilities and the 

Commission to “calculate” the interest rate that when applied to the reconciliation balance equals 

WACC, or the weighted average cost of the utility’s capital structure used to finance that 

balance.  The PO wrongly interprets this provision to bar consideration of tax costs in the 

calculation. 

The Proposed Order error occurs at the start.  It concludes that PA 98-0015 “does not 

provide for adjusting WACC for the purported impact of income taxes” and that “no gross-up 

was provided for in the Act.”  PO at 18.  Under the PO’s view, if the average of the debt and 

equity cost is X%/year, then the statute means the interest rate is X%/year.   

In fact, both the express literal language and contextual meaning of the phrase refute this 

interpretation.  Interest income5 to ComEd can only be “equal to” the weighted average cost of 

                                                 
5  The record reflects an effort by some parties throughout this case to confuse interest income to ComEd 

with interest expense (which is but one part of the cost of financing that goes into the WACC).  See, e.g, Brinkman 
Sur., ComEd Ex. 4.0, 11:222 – 12:242; Brosch Reb., AG Ex. 3.0, 2:42 – 3:60.  They are not the same thing, and the 
PO avoids this trap. 
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financing the reconciliation balance with a mix of both debt and equity if the actual cost of 

equity is used.  As the Commission has universally recognized, equity finance brings with it a 

real tax cost.6  That fact was recognized in the words the General Assembly used when it 

directed that the interest rate be “calculated” at a rate which is equal to ComEd’s WACC.  If the 

law had simply meant to use the same number – i.e., to assume wrongly that an X% interest rate 

was equal to an X% WACC, when it is not – there would be no calculation to make and no 

reason at all for requiring one.  But, the General Assembly did not direct the Commission to 

simply use the same number, it directed the Commission to calculate the interest rate that would 

equal the WACC; that calculation cannot be accurately performed by ignoring taxes. 

Intervenors try to analogize EIMA reconciliation to reconciliation of various riders, 

emphasizing the “reconciliation” factor rather than what the interest rate represents.  Here, the 

interest rate represents the cost of financing with a mixed bag of debt and equity; WACC is a 

measure of that cost.  The Commission has universally, in such cases, considered the tax costs of 

the equity.  In ordinary rate cases, for example, the WACC is routinely grossed-up for tax costs 

even though no section of the PUA requires or expressly authorizes it.  There is nothing wrong 

with this practice, and the law does not require that statutes spell out details such as this.  See 

Hill v. Relyea, 34 Ill. 2d 552, 555 (1966) (“Absolute criteria whereby every detail necessary in 

the enforcement of a law is anticipated need not be established by the General Assembly.”) 

Moreover, the need to include taxes when assets are financed at WACC is accepted in 

ratemaking even though the statutes rarely mention those taxes.  The PUA does not specifically 

call for the recognition of income tax costs in any rate case WACC calculation, but yet the 

                                                 
6  As the record shows, taxes will need to be paid as a result of the interest income, and ComEd can only 

deduct interest paid on the debt portion of its capital structure.  See Brinkman Dir., ComEd Ex. 1.0 CORR., 14:287 - 
15:296; Brinkman Reb., ComEd Ex. 3.0, 10:213 – 11:229; Brinkman Sur., ComEd Ex. 4.0, 6:119-23.  The Proposed 
Order does not argue that ComEd does not incur tax costs; instead, the Proposed Order simply concludes that 
ComEd should not include those costs in its calculation of interest on its reconciliation balance.  See PO at 18.   
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Commission has universally considered that cost.  In the context of formula rates under EIMA, 

no party contests that ComEd’s calculation of its return on rate base should include an 

adjustment to account for tax effects, notwithstanding that the PUA does not specifically require 

it.  Indeed, in Docket No. 13-0318 (ComEd’s companion formula rate update case) the weighted 

average cost of the capital used to finance ComEd’s rate base is grossed up for taxes.  There can 

be no closer analogy than this.   

To argue, on the other hand that, because PA 98-0015 does not say “including taxes,” the 

General Assembly meant to exclude tax costs not only runs counter to the language the General 

Assembly used, but also defies history.  The WACC applicable to rate base is the cost of the very 

same pool of capital that finances the reconciliation balance.  The taxes flowing from the use of 

that capital are just as real and just as recoverable when that capital finances the reconciliation as 

when it finances rate base. 

B. Calculating Interest Expenses to Recover Tax Costs of WACC 
Financing Follows the Expressed Intent of General Assembly 

Excluding tax costs also disregards the clearly expressed intent of the legislature in other 

portions of Public Act 98-0015.  PA 98-0015 opens with the direct statement that it gives binding 

effect to House Resolution 1157 and Senate Resolution 821, both adopted by the 97th General 

Assembly.  See 220 ILCS 5/16-108.5(k).  These Resolutions make clear that the purpose of 

requiring the reconciliation balance to be recovered or refunded “with interest” was to ensure 

that the utility and customers are made whole when a reconciliation adjustment is necessary: 

WHEREAS, The Energy Infrastructure Modernization Act further provides in 
subsections (c) and (d) of Section 16-108.5 that those amounts to be credited or 
charged to customers following the annual reconciliation process under the 
performance-based formula rate shall be "with interest" so the utility will be made 
whole for unrecovered amounts that were prudently and reasonably incurred and 
customers will be made whole for amounts they overpaid, if any; and 
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WHEREAS, Such interest is intended to be set at the utility's weighted average 
cost of capital, determined in accordance with the statute, which represents the 
reasonable cost and means of financing a utility's investments and operating costs, 
so that the utility and customers are made whole when charges or credits are 
necessary to reconcile to actual prudent and reasonable investments and costs. 

Senate Resolution 821, 97th General Assembly, at 2-3; House Resolution 1157, 97th General 

Assembly, at 2-3 (emphasis added).  

These resolutions make clear that PA 98-0015 was aimed at reinforcing the purpose of 

EIMA to “[p]rovide for the recovery of the utility’s actual costs of delivery services that are 

prudently incurred and reasonable in amount consistent with Commission practice and law.”  220 

ILCS 5/16-108.5(c)(1) (emphasis added).  They further reinforce the specific “intent of the 

reconciliation ... to ultimately reconcile the revenue requirement reflected in rates … with what 

the revenue requirement determined using a year-end rate base for the applicable calendar year 

would have been had the actual cost information for the applicable calendar year been available 

at the filing date.”  220 ILCS 5/16-108.5(d)(1) (emphasis added).   

In order for ComEd to recover its financing costs, and thus be made whole in accordance 

with the intent of the legislature, it is necessary to include the actual tax costs associated with the 

equity component of WACC financing of the reconciliation balance.  If, as the Proposed Order 

recommends, interest is not calculated at a utility’s WACC including the tax effects, the interest 

will not place ComEd in the position it would have occupied “had the actual cost information for 

the applicable calendar year been available at the filing date.”  Id.  And, similarly, if it is not so 

calculated when ComEd must refund a reconciliation balance, customers will be shorted.   

C. ComEd’s Position in Docket No. 11-0721 is not Relevant in 
This Proceeding. 

The Proposed Order refers to ComEd’s argument on Rehearing in Docket No. 11-0721.  

The arguments made, and decisions reached in that docket, are not relevant to this issue.   
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The Docket 11-0721 rehearing was litigated in response to an Order holding that interest 

is calculated based on debt costs only (raising no tax question), and there was no reconciliation 

balance in that case to apply the interest to.  Also, PA 98-0015 was not then in effect and the 

position ComEd took was not made with the benefit of that law’s clarifications.  ComEd cannot 

be deemed to have waived any argument in a future docket as a result.  Moreover, the only 

evidence in this docket is that the failure to mention taxes is that docket was an oversight, not a 

conscious decision.  Fruehe Dir., ComEd Ex. 2.0, 2:42 – 4:79.  There is no evidence at all to the 

contrary.  The Commission should not conclude that ComEd’s argument in the rehearing of 

Docket No. 11-0721 expressed any view opposing the recovery of tax costs. 

What governs this case is the law, including PA 98-0015 and the Resolutions it expressly 

implements and enforces, the Commission’s 13-0386 Order, and the record in this case.  That 

record shows that there has been no material change in the facts or law since that 13-0386 Order 

was entered.  It shows that WACC financing, because it relies on equity, has tax costs, that those 

costs have been universally recognized even when not expressly referenced in the law, and that 

the Proposed Order’s recommendation leaves those tax costs unrecovered.  The Proposed Order, 

therefore, fails to calculate an interest rate “equal to the utility’s weighted average cost of 

capital” (220 ILCS 5/16-108.5(d)(1)) and there is no basis on which to collaterally disturb the 

Commission’s 13-0386 Order that followed the legislative direction.   

III. PROPOSED REPLACEMENT LANGUAGE 

For the foregoing reasons, the Commission Analysis and Conclusion language on page 

18 of the Proposed Order should be modified as follows: 

 This Section of the PUA specifically provides for interest on the 
reconciliation balance to be “calculated at a rate equal to the utility’s 
weighted average cost of capital approved by the Commission for the prior 
rate year.”  220 ILCS 5/16-108.5(d)(1) This Section of the Act does not 
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provide for adjusting WACC for the purported impact of income taxes. The 
Commission is not constructing a WACC on its own; it is applying an 
interest rate explicitly required by law, one that is equal to, not in excess 
of, ComEd’s WACC.  No “gross-up” was provided for in the Act.  ComEd’s 
proposal would require the Commission to apply an interest rate greater 
than WACC.  The fact that the legislature, in P.A. 98-0015, specified an 
interest rate, not a return and set WACC as the interest rate to be applied 
to the reconciliation balance, without any mention of a “gross-up” for the 
effect of income taxes is determinative.  The Commission notes that, in 
the Rehearing phase of ICC Docket 11-0721, ComEd argued that the 
interest rate on the reconciliation balance must be set at a rate equal to its 
WACC because the WACC is what ComEd actually pays the capital 
markets for the use of money when it is forced to carry the cost of the 
reconciliation balance due to an underestimate of costs.  It does not seem 
that this recovery is authorized under the amended statute. Therefore, the 
Commission declines to adopt the Company’s interpretation of the statute 
to gross up the interest rate.  The Commission concurs with ComEd that 
the legislature clearly expressed that interest was intended to be set at 
WACC under EIMA because it “represents the reasonable cost and 
means of financing a utility's investments and operating costs, so that the 
utility and customers are made whole when charges or credits are 
necessary to reconcile to actual prudent and reasonable investments and 
costs.”  Senate Resolution 821, 97th General Assembly, at 2-3; House 
Resolution 1157, 97th General Assembly, at 2-3 (emphasis added).  Nor 
can it be disputed that the statutorily specified “intent of the reconciliation 
is to ultimately reconcile the revenue requirement reflected in rates … with 
what the revenue requirement determined using a year-end rate base for 
the applicable calendar year would have been had the actual cost 
information for the applicable calendar year been available at the filing 
date.”  220 ILCS 5/16-108.5(d)(1) (emphasis added).  The Commission 
agrees with ComEd that calculating interest on the reconciliation balance 
equal to a utility’s WACC without accounting for tax effects in the 
calculation does not place the utility in the position it would have occupied 
had the initial revenue requirement been determined using the 
subsequently available actual cost for the applicable calendar year.  The 
law is clear that a utility and its customers are to be made whole through 
the reconciliation process when charges or credits are necessary to 
reconcile to actual prudent and reasonable investments and costs.  This 
can be accomplished only by taking income tax effects into account in 
calculating interest at a rate equal to the utility’s WACC.  The Commission 
concludes that ComEd’s approved formula rate and tariffs filed on May 30, 
2013, comply with the requirements of the PUA and correctly calculate the 
interest on its reconciliation balances. 
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because it will not earn the allowed interest on the net-of-tax balance as Mr. Brosch says 

it should, as shown by the following:  

$100 million   $100 million   n 
Plus $60 million x 0.10%   $    6 million   n 
Less taxes at 40%   $  42.4 million 
Net cash =  $  63.6 million 

 
See Brinkman Sur., ComEd Ex. 17.0, 11:231-12:248.   

The foregone net cash flow, with interest at the allowable rate, is $66 million.  

ComEd’s method of calculating interest on the full reconciliation balance  a method 

supported by Staff  allows recovery of this amount.  The AG’s method of requiring 

interest be calculated on a fictional net of tax balance does not.   

Accordingly, ComEd ought to be allowed to recover interest, at the allowable rate 

(WACC), on the full reconciliation balance, not on only the balance net of tax savings. 

2. WACC Gross-Up 

Under EIMA, the interest rate (i.e., the time value of money) applicable to the delay in 

receiving (or refunding) the reconciliation adjustment is “to be calculated at a rate equal to” 

ComEd’s weighted average cost of capital (“WACC”).  220 ILCS 5/16-105.8(d)(1)16; see also 

220 ILCS5/16-108.5(k)(2) and (3).  The equity component of this WACC-based interest will be 

fully taxable without any related deduction (unlike for the debt component).  To recover the costs 

of that financing it is necessary to recognize the added tax costs associated with the equity 

component of the capital financing that portion of rate base.  Brinkman Sur., ComEd Ex. 17.0, 

5:107 – 6:115.  If the interest rate is not grossed up for this added tax cost, the taxes will take a 

                                                 
16  The relevant portion of Section 16-108.5(d)(1) provides in toto as follows:  “Any over-collection or 

under-collection indicated by such reconciliation shall be reflected as a credit against, or recovered as an additional 
charge to, respectively, with interest calculated at a rate equal to the utility's weighted average cost of capital 
approved by the Commission for the prior rate year, the charges for the applicable rate year.” 
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“bite” out of the interest revenues and the utility will not, in fact, recover interest at WACC.  

Fruehe Dir. ComEd Ex. 3.0 REV, 68:1451-69; Brinkman Reb., ComEd Ex. 13.0, 8:153-58.  The 

straightforward principle that WACC must be adjusted for this tax effect has been recognized for 

decades in the context of WACC applied to rate base, and its critical importance is no different in 

this context.  Brinkman, Tr. 103:2-16.   

Witnesses for the AG and CCI advocate the use of the WACC without income tax 

impacts contrary to the interest calculation for the reconciliation adjustment specified by the 

Commission-approved formula.  Brosch Dir., AG Ex. 1.0, 13:293-18:391; Brosch Reb., AG Ex. 

3.0, 9:195 – 12:248; Gorman Dir., CCI Ex. 1.0, 3:47 - 4:81; Gorman Reb., CCI Ex. 2.0, 4:81 – 

6:109.  In rebuttal testimony, Staff witness Mr. Bridal (Staff Ex 7.0, 38:828 - 41:896) also took a 

similar position.  Their position cannot be squared with EIMA or the facts.17 

To begin, there can be no doubt that income tax costs are real and must be considered 

given that the interest received on the reconciliation balance is subject to income taxes.  Fruehe 

Dir. ComEd Ex. 3.0 REV, 68:1451-69; Brinkman Reb., ComEd Ex. 13.0, 8:153-58.  The WACC 

computation with adjustments for income taxes is shown in Sch FR D-1 – Cost of Capital 

Computation of the rate formula and used on Sch FR A-4 – Reconciliation Computation to 

calculate interest on the reconciliation adjustment as no other gross-up for income taxes is 

performed on Sch FR A-1 or elsewhere in the formula.  Brinkman Reb., ComEd Ex. 13.0, 8:158-

64.  The income tax gross-up is clearly reflected in the rate formula approved in Docket No. 13-

0386.  Id.; ComEd Ex. 14.01, Sch FR A-4, line 2. 

                                                 
17  As noted in Section III.A, this proposal seeks to alter the structure and protocols of ComEd’s 

Commission-approved formula rate, and cannot be legally considered in this FRU proceeding.  See 220 ILCS 5/16-
108.5(d).  This issue, while meritless, should be addressed in the pending investigation docket, not here. 
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The argument that ComEd receives a tax benefit that offsets a portion of the tax to be 

paid on the reconciliation balance (Brosch Reb., AG Ex. 3.0, 10:216 – 11:238) is incorrect 

because ComEd receives no such tax benefit or offset.  Brinkman Sur., ComEd Ex. 17.0, 6:124 – 

7:142.  This argument infers that ComEd financed the reconciliation asset with debt that had an 

interest rate equal to the WACC and therefore has interest expense which would be an expense 

deductible for purposes of calculating current year income tax.  Both the premise and logic of 

this argument are flawed.  Brinkman, Tr. 104:14 – 105:11.  ComEd’s capital structure is not 

bifurcated to allocate certain capital to finance specific items.  The reconciliation balance is an 

asset or liability just like any other asset or liability on ComEd’s financial statements, and is 

financed by all of the financing elements included in the WACC.  Id. at 7:134-7.  While debt is 

included in ComEd’s overall capital structure and its costs contribute to the WACC, the “tax 

benefit” associated with the debt component is already recognized and addressed in the 

calculation that defines the “gross-up” for tax costs.  The AG’s “adjustment” deducts an added 

tax “benefit” related to the cost of equity that does not exist. Id. at 7:138-42. 

The AG’s argument that the WACC return on rate base is different from the interest 

amount allowed on the reconciliation balance is also incorrect.  There is no difference between 

the cost of financing the reconciliation balance and the cost of financing rate base.  Id. at 7:143-

49.  Moreover, the amendments to the Act made by PA 98-0015 state that ComEd is to recover 

(or refund) interest at WACC (220 ILCS 5/16-105.8(d)(1); see also 220 ILCS5/16-108.5(k)(2) 

and (3)); ComEd cannot receive (or refund) WACC without the gross-up that the established 

formula includes – in the same way that a return on rate base at WACC is not obtained without a 

gross up for taxes.  Brinkman Sur., ComEd Ex. 17.0, 7:143-49.   
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Staff witness Mr. Bridal claims that the gross-up of the WACC for the effect of income 

taxes is not necessary because the reconciliation amount is the difference between two revenue 

requirements that were already grossed–up for taxes.  Bridal Reb., Staff Ex 7.0 38:828 – 39:849.  

ComEd does not dispute that the reconciliation amount is the difference between two revenue 

requirements that include a gross-up for taxes (though limited largely to the equity component of 

return on rate base), but the fact that the principal amount on which interest will be earned 

reflects taxes related to that principal does not affect the fact that the interest itself will result in 

still greater tax.  Claiming, as Mr. Bridal does, that the revenue requirements already consider 

taxes says nothing about the tax effects of the interest.  Just as the return on rate base must be 

grossed up, as Mr. Bridal points out, so must the WACC interest in order for ComEd to fully 

recover or refund the costs of financing the reconciliation asset at WACC.  Without the income 

tax gross-up on the equity portion of the WACC, these additional revenues are not grossed up for 

the impact of income taxes.  Brinkman Sur., ComEd Ex. 17.0, 8:160-77. 

Staff’s view that it is inconsistent Commission practice to gross up the interest rate 

applied to a reconciliation amount (Bridal Reb., Staff Ex 7.0, 39:853-58) is inapposite.  Staff’s 

assertion mixes under the label “reconciliations” very different things.  EIMA ratemaking is 

aimed at providing accurate recovery of rate year revenue requirements and, unlike the EIMA 

formula rate template, other “reconciliations” do not involve a reconciliation of ComEd’s full 

distribution revenue requirement or provide for the recovery of interest set at the WACC.  A 

better example in ComEd’s case is the cash working capital calculation in ComEd’s purchased 

electricity adjustment rider.  There, the cost of capital is grossed up for taxes to account for the 

full cost of financing the lag (or lead) related to procuring electricity supply for ComEd 

customers.  The reconciliation balance is similar in that it is a lag (or lead) on recovery of 
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ComEd’s net revenue requirement for an individual rate year and the full cost of its financing 

should be recovered (or refunded).  Brinkman Sur., ComEd Ex. 17.0, 9:178-92. 

For all the foregoing reasons, the proposals to change the computation of interest on the 

reconciliation balance in ComEd’s Commission-approved formula rates to provide for the use of 

WACC without income tax impacts must be rejected. 

VIII. ROE COLLAR 

A. Overview 

The ROE Collar is established by EIMA and implemented through specific portions of 

the rate formula found on Sch FR A-3 – Return on Equity for Collar Computation (“Sch FR A-

3”).  The only contested issue concerning the ROE Collar relates to an effort to calculate it 

contrary to that formula.  That argument is outside the scope of this proceeding.  See Section 

III.A, supra.  The remainder of this section, which explains why the argument for changing the 

formula is also meritless, is submitted in the alternative. 

B. Potentially Contested Issues 

1. Rate Base for ROE Collar Calculation 

Line 1 of Sch FR A-3 defines the rate base used for this purpose as the year-end rate base 

reported on ComEd’s Federal Energy Regulatory Commission (“FERC”) Form 1 that is also 

used in calculating the reconciliation revenue requirement on Sch FR A-1 REC – Revenue 

Requirement Reconciliation Computation (“Sch FR A-1”).  ComEd complied with PA 98-0015 

by revising its formula template to reflect year-end rate base and capital structure, including 

updates to the reconciliation rate base, cost of debt, and several rate base adjustments.  The 

Commission approved that formula.  Brinkman Reb., ComEd Ex. 13.0, xx:xx.  The use of a year-
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2. WACC Gross-Up 

Staff contends that it is inappropriate to account for tax effects in calculating interest on 

the reconciliation balance at a rate equal to the utility’s weighted average cost of capital 

(“WACC”).  Staff Init. Br. at 51-4.  Staff’s arguments in this regard reiterate its testimonial 

positions that were already addressed in ComEd’s Initial Brief.  ComEd Init. Br. at 63-67.  As 

explained in ComEd’s Initial Brief, the fact that the initial and actual revenue requirements used 

to calculate the reconciliation balance both account for income tax effects does not affect the fact 

that the interest itself will result in still greater tax.  Id. at 66.  Nor are comparisons to other 

reconciliations apposite as those reconciliations do not represent efforts to ensure complete 

recognition in rates of a utility’s full revenue requirement as does the instant reconciliation under 

EIMA’s formula rate structure.  Id. at 66-7.  While rider recovery of Water/Sewer Qualified 

Infrastructue Plant Surcharges (“QIPS”) does involve recovery of additional plant investments 

(Staff Init. Br. at 52-53), such a rider is not the same as the instant reconciliation for recovery of 

a utility’s full revenue requirement.  The only situation that is truly comparable to the instant 

situation is the application of WACC in the context of establishing a utility’s full revenue 

requirement; it is not contested that WACC is grossed up for income tax effects in that context.  

Nor can it be claimed that the Act had to spell out “including taxes” -- which it does not – for 

their costs to be accounted for in the calculation. 

Staff’s legal arguments also lack merit.  In arguing that the law prohibits including tax 

effects in the calculation of interest at a rate equal to WACC because the statute does not 

specifically state “including tax effects,” Staff confuses legislative intent with unnecessary 

ultimate detail and asks the Commission to read into the statute a prohibition not expressed by 

the legislature.  People ex rel. Birkett v. Dockery, 235 Ill. 2d 73, 81 (2009) (It is a cardinal rule of 

statutory construction that courts "cannot rewrite a statute, and depart from its plain language, by 
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reading into it exceptions, limitations, or conditions not expressed by the legislature."); Solich v. 

George & Anna Partes Cancer Prevention Ctr. of Chicago, Inc., 158 Ill. 2d 76, 83 (1994) (Court 

not at liberty to depart from the plain language and meaning of the statute by reading into it 

exceptions, limitations or conditions that the legislature did not express.).  Indeed, the Act does 

specifically direct the Commission to “calculate” an interest rate that is equivalent to WACC.  

That language must be given meaning; it cannot be read out of the statute simply because the 

General Assembly did not spell out that the calculation necessarily includes equity, debt, and 

taxes.  Hill v. Relyea, 34 Ill. 2d 552, 555 (1966) (“Absolute criteria whereby every detail 

necessary in the enforcement of a law is anticipated need not be established by the General 

Assembly.”). 

Staff correctly indicates that the primary objective of statutory construction is to ascertain 

and give effect to the intent of the legislature, and that the statutory language itself is considered 

the best indication of legislative intent.  Staff Init. Br. at 53.  However, Staff’s argument is not 

supported by these principles because it fails to analyze or consider relevant statutory language.  

The legislature made absolutely clear that the purpose of EIMA was to “[p]rovide for the 

recovery of the utility's actual costs of delivery services that are prudently incurred and 

reasonable in amount consistent with Commission practice and law.”  220 ILCS 5/16-108.5(c)(1) 

(emphasis added).  The statutorily specified “intent of the reconciliation is to ultimately reconcile 

the revenue requirement reflected in rates … with what the revenue requirement determined 

using a year-end rate base for the applicable calendar year would have been had the actual cost 

information for the applicable calendar year been available at the filing date.”  220 ILCS 5/16-

108.5(d)(1) (emphasis added).  Interest calculated at a utility’s WACC without accounting for 

tax effects in the calculation does not place the utility in the position it would have occupied 
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“had the actual cost information for the applicable calendar year been available at the filing 

date.”  Id. (emphasis added). 

Staff, the AG, and CCI cannot square their proposals to disallow actual costs with these 

statutory precepts.  Moreover, the legislature in Public Act 98-0015 made clear that it was 

inconsistent with the original provisions and intent of EIMA for the Commission to set 

reconciliation interest at a rate other than a utility’s weighted average cost of capital, and stressed 

that in specifying that interest was to be calculated at a rate equal to WACC it was giving 

binding effect to the provisions of House Resolution 1157, adopted by the House of 

Representatives of the 97th General Assembly and Senate Resolution 821, adopted by the Senate 

of the 97th General Assembly: 

 (k) The changes made in subsections (c) and (d) of this Section by 
this amendatory Act of the 98th General Assembly are intended to be a 
restatement and clarification of existing law, and intended to give binding 
effect to the provisions of House Resolution 1157 adopted by the House of 
Representatives of the 97th General Assembly and Senate Resolution 821 
adopted by the Senate of the 97th General Assembly that are reflected in 
paragraph (3) of this subsection. 

220 ILCS 5/16-108.5(k).18  The House and Senate Resolutions make absolutely clear that the 

intent of requiring the reconciliation to be “with interest” was to ensure that the utility and 

customers are made whole when a reconciliation adjustment is necessary: 

 WHEREAS, The Energy Infrastructure Modernization Act further 
provides in subsections (c) and (d) of Section 16-108.5 that those amounts 
to be credited or charged to customers following the annual reconciliation 
process under the performance-based formula rate shall be "with interest" 
so the utility will be made whole for unrecovered amounts that were 
prudently and reasonably incurred and customers will be made whole for 
amounts they overpaid, if any; and 

                                                 
18 Paragraph (3) of subsection (k) includes a specific reference to “interest calculated at a rate equal to the 

utility's weighted average cost of capital.”  Id. 
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 WHEREAS, Such interest is intended to be set at the utility's 
weighted average cost of capital, determined in accordance with the 
statute, which represents the reasonable cost and means of financing a 
utility's investments and operating costs, so that the utility and customers 
are made whole when charges or credits are necessary to reconcile to 
actual prudent and reasonable investments and costs. 

Senate Resolution 821, 97th General Assembly, at 2-3; House Resolution 1157, 97th General 

Assembly, at 2-3.  The proposals to exclude the tax effects of receiving or paying interest on the 

reconciliation balance in calculating interest equal to a utility’s WACC would prevent the utility 

and customers from being made whole when charges or credits are necessary to reconcile to 

actual prudent and reasonable investments and costs; as such, these proposals are contrary to 

EIMA and must be rejected.   

The AG and CCI present arguments similar to Staff.  AG Init. Br. at 43-50; CCI Init. Br. 

at 34-9.  Those arguments fail for the same reasons explained above.  The AG makes the 

additional facetious argument that ComEd will not pay income taxes when it collects interest as 

part of the recovery of the reconciliation balance.  AG Init. Br. at 45-6, 49.  First, as the AG 

acknowledged in its Initial Brief, ComEd’s calculation of interest at WACC to account for tax 

effects reduces WACC for the tax effect of the debt actually supporting the reconciliation 

balance.  Id. at 44.  In other words, the deductible interest expense and reduced income taxes 

created by financing the reconciliation balance through the debt portion of ComEd’s actual 

capital structure as required by EIMA is fully accounted for in ComEd’s calculation of interest at 

WACC.   As explained in ComEd’s Initial Brief, the argument that ComEd will pay no income 

taxes on the balance of any interest revenue received through a reconciliation is false and based 

on unrealistic assumptions (100% debt) that are contrary to EIMA.  See ComEd Init. Br. at 64-5. 

The AG’s assertion that ComEd has somehow engaged in an “effort to essentially slip 

under the Commission’s radar an erroneous and inflated interest calculation” because those 
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calculations appear in schedules that the Commission did not allow ComEd to file as part of its 

tariff is false and should be stricken.  AG Init. Br. at 48.  The interest calculation was specifically 

and explicitly vetted with Staff before ComEd made its formula rate filing with the Commission.  

The AG also knows that the interest calculation increased credits to rate payers for the 

reconciliation of the 2011 Rate Year by millions of dollars.19  The suggestion that it was 

somehow underhanded or surreptitious to include the calculation of interest on the reconciliation 

balance at a rate equal to WACC with tax effects in the formula rate schedules where those items 

have been contained since day one is disingenuous at best.  Finally, the AG’s claim that interest 

on the reconciliation balance is somehow different from a return on a utility’s investments (AG 

Init. Br. at 50) is wrong and was explicitly rejected by the legislature in finding that interest was 

intended to be set at WACC under EIMA because it “represents the reasonable cost and means of 

financing a utility's investments and operating costs, so that the utility and customers are made 

whole when charges or credits are necessary to reconcile to actual prudent and reasonable 

investments and costs.”  Senate Resolution 821, 97th General Assembly, at 2-3; House 

Resolution 1157, 97th General Assembly, at 2-3 (emphasis added). 

For all the foregoing reasons, the AG’s and CCI’s arguments lack merit and should be 

rejected.   

VIII. ROE COLLAR 

A. Overview 

B. Potentially Contested Issues 

1. Rate Base for ROE Collar Calculation 

                                                 
19  See Illinois Commerce Comm’n v. Commonwealth Edison Co., ICC Docket No. 12-0553, Brinkman 

Reb., ComEd Ex. 3.0, at 18:386-92. 
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