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COMMONWEALTH EDISON COMPANY’S  
REPLY BRIEF ON EXCEPTIONS 

Commonwealth Edison Company (“ComEd”) respectfully submits this Reply Brief on 

Exceptions in accordance with Section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (the “Commission” or “ICC”), 83 Ill. Admin. Code § 200.830, and the schedule 

established by the Administrative Law Judge (“ALJ”).   Pursuant to that schedule, Briefs on 

Exception (“BOE”) were filed by the following parties on November 21, 2013: the Illinois 

Power Agency (“IPA”), Staff of the Commission (“Staff”), ComEd, Ameren Illinois Company 

(“AIC”), the Citizens Utility Board (“CUB”), the Attorney General (“AG”), the Illinois 

Competitive Energy Association (“ICEA”), the Natural Resources Defense Council (“NRDC”), 

the Renewables Suppliers (“Suppliers”), the Retail Energy Supply Association (“RESA”), 

Exelon Generation Company, LLC, and the Department of Commerce and Economic 

Opportunity (“DCEO”).1  ComEd replies as follows. 

                                                 
1 Although counsel for ComEd was served with DCEO’s BOE on November 21, 2013, the document has 

not been filed on e-Docket, thus it cannot be deemed part of the record.  For purposes of clarifying its position on 
the issue of DCEO’s proper role in the procurement proceeding, ComEd nonetheless provides a reply. 
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I. ENERGY EFFICIENCY 

A. The Proposed Order Correctly Rejects the AG and CUB’s 
Recommendations Regarding Feedback Loops 

Both the AG and the CUB propose revisions to the Proposed Order’s treatment of 

feedback loops.  However, it is unclear what, if anything, these proposals seek to achieve or how 

they propose to do so.  For instance, the AG’s approach would apparently direct the utilities to 

include, in their 16-111.5B procurement plan filings, proposals “for expansions of established 

and cost effective Section 8-103 programs,” “even if these programs are not included in the 

proposed Section 8-103 three year plan, or are not approved by the Commission in the 

subsequent plan.”2   The AG also advocates for inclusion of planned expansions of planned and 

proposed 8-103 programs into their IPA portfolio before the 8-103 process commences.  This 

proposal is flawed in several respects.  Not only would the AG’s proposal require the utilities to 

guess which programs might be included and approved in an entirely separate and subsequent 

proceeding, but the proposal is wholly void of any explanation as to how adopting such proposal 

would further the statutory purpose of Section 16-111.5B.  The proposal unjustifiably undercuts 

the purpose of the Stakeholder Advisory Group (“SAG”), which to date has been used to 

collaboratively address such concerns through a non-litigated process. 

In a similar vein, CUB proposes that the order be amended to vaguely define “feedback 

loop” as “a means to ensure that the IPA process for procuring energy efficiency maximizes the 

amount of energy efficiency available from the utilities or other third parties.”3  However, it is 

unclear what the intended impact of such language is as the proposal both fails to explain the 

                                                 
2 AG BOE at 9. 
3 CUB BOE at 2.   
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need and the benefit of injecting this defined term into the procurement process absent a clear 

objective.   

The Proposed Order correctly recognizes that the parties’ positions concerning the 

feedback loop issue are confusing and disjointed.4  The Proposed Order is equally correct in 

determining that it “is simply unfair to put the utilities in a situation where they must guess in 

one proceeding what the Commission will subsequently decide in another proceeding.”5  

Accordingly, the Proposed Order should remain unchanged on these issues. 

B. The Proposed Order Should Reject the AG and CUB’s Newly-
Endorsed Proposals Regarding Competing and Duplicative Programs 
in Favor of the IPA’s Recommended Approach 

Numerous parties, including ComEd, indicated support for modifying the order to adopt 

the IPA’s proposal regarding the evaluation of competing and duplicative energy efficiency 

programs.  Despite the overwhelming support for the IPA’s proposal, two parties recommend 

unnecessary and unsubstantiated variations to the IPA’s process, which should be rejected. 

For instance, although CUB initially appears to support the IPA’s recommended process, 

CUB nonetheless argues that “it is inappropriate for the utilities to have the authority to screen 

out programs which may provide benefits to Illinois ratepayers without negatively impacting 

existing utility programs.”6  The AG similarly advocates that the final order should expressly 

prohibit utilities from screening out programs before submitting them to the IPA.7  Beyond these 

conclusions, however, it is unclear specifically what process CUB or the AG would like the 

Commission, the IPA, and relevant parties to follow.   

                                                 
4 ALJPO at 143.   
5 Id.   
6 CUB BOE at 5. 
7AG BOE at 11-12. 
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The step-by-step approach outlined by the IPA, and supported in principal by the 

Proposed Order,8 offers a reasonable compromise approach on the issue.  The IPA’s approach 

allows the utilities, who are likely to have the deepest understanding of their program offerings, 

to make an initial determination of whether new programs are likely to be duplicative or 

competing, thus offering greater efficiency to the process.  Yet, by requiring the IPA to 

independently review all bids and recognizing the Commission’s authority to make any final 

determination, the approach ensures that utilities do not have carte blanche authority to 

unilaterally remove programs, as CUB and the AG might claim.  The IPA’s approach is the 

product of both reasoned and thoughtful analysis submitted by all interested parties.  Thus, it is 

unclear what, if any benefit would be achieved by re-visiting the same issues in workshops, as 

the AG proposes, when a reasonable proposal has cooperatively emerged in this proceeding.  

Accordingly, the Proposed Order should be modified consistent with ComEd’s Brief on 

Exceptions. 

C. The Proposed Order Correctly Recognizes that DCEO’s Role in this 
Proceeding is Limited by Statute 

DCEO recommends that the Commission “direct the IPA to include DCEO’s cost 

effective energy efficiency programs in the 2014 IPA Procurement Plan and evaluate all 

subsequent DCEO energy efficiency programs for incorporation in future procurement plans.”9 

While ComEd appreciates the desire to implement cost effective energy efficiency programs to 

the fullest extent, DCEO’s chosen approach is simply not permissible under the law and must be 

rejected.  As the Proposed Order correctly concludes, the Commission’s authority is, in fact, 

                                                 
8 ALJPO at 145. 
9 DCEO BOE at 1.   
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constrained and its authority over DCEO is limited.10  No language in the law governing this 

proceeding, nor any other provision of Illinois law, indicates or suggests that DCEO should be 

treated differently than any other third party vendor in the procurement process.  All parties, 

including DCEO, have now had ample opportunity to submit evidence to the contrary, or to 

submit proposals that fall within the parameters of the law.  No party has done so.  Accordingly, 

no modification to the order is warranted on this point. 

II. THE PROPOSED ORDER CORRECTLY REJECTS THE SUPPLIERS’ 
REQUESTS 

A. The Proposed Order Correctly Concludes that the Suppliers’ 
Proposal is Meritless 

1. The Suppliers Misconstrue the Express Contract Language of the 
LTPPAs 

The Suppliers continue to urge the Commission to re-write material provisions of the 

long-term power purchase agreements (“LTPPAs”) they are party to.  As the Proposed Order 

correctly observes, the curtailment of renewable energy credits alone, as proposed by the 

Suppliers, is neither allowed nor contemplated under the LTTPAs and must be rejected.11   

In essence, the Suppliers maintain that, when read in isolation, certain provisions of the 

LTPPAs imply that the Commission has the authority to re-write central terms of these 20-year 

contracts.  But, when the agreements are read in whole, it is undeniable that the Suppliers’ 

position is simply impermissible.  The particular contract provision at issue states:    

Unless otherwise required by law, statute or an order, rule or decision of the 
Illinois Commerce Commission, Buyer will not refuse to pay for any Product 
delivered by Seller for the sole reason that payment for Product would cause the 
cost caps provided for in Section 1-75(c)(2) of the Illinois Power Agency Act (20 
ILCS 3855/1-75(c)(2)) to be exceeded. In the event that Buyer is not allowed to 

                                                 
10 ALJPO at 142-43.   
11 ALJPO at 176. 
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recover any costs as a result of any of the above actions, the following additional 
conditions shall apply: 1) Buyer shall inform seller as soon as practical of the law, 
statute or order, rule or decision of the Illinois Commerce Commission limiting 
costs recovery; 2) unless otherwise directed by the Illinois Commerce 
Commission, Buyer shall reduce the quantity of Product purchased under all 
contracts for renewable energy resources that allow for pro-ration in this 
circumstance and that are effective and in force at the time by reducing 
proportionately for each contract the Annual Contract Quantity or similar contract 
term as required such that the amount of expenditures for Product are recoverable; 
and 3) Buyer will provide notice to Seller each time a change is made to the 
Annual Contract Quantity under this provision.  

The Suppliers mistakenly rely on the proposition that “unless otherwise directed by the 

Illinois Commerce Commission” somehow permits the Commission to redefine how “Product” 

is calculated under the agreement.12   This position, however, is untenable.  First and foremost, 

the term “Product” is a defined term under the agreement: 

“Product” means Illinois or Adjoining State Wind, Illinois or Adjoining State PV, 
Illinois or Adjoining State Other RER, Other State Wind, Other State PV or Other 
State Other RER, as indicated in this Confirmation, and includes both the energy 
and the associated REC. Capacity is not included in the Product and Seller retains 
all rights and benefits from the capacity associated with the Generating Unit. 

Nothing in the definition of “Product” indicates that the Commission may rewrite this 

definition to include only the REC and not the energy.  Rather, the statement “unless otherwise 

directed by the Illinois Commerce Commission or statute,” establishes a contingency on how 

“Product” – the energy and the REC – is to be reduced among the various supplier contracts if 

the rate cap is triggered.   In other words, under this clause, the Commission could elect to use an 

approach other than reducing each contract on a pro rata basis to reduce the amount of Product 

(i.e. energy and associated REC) procured from each supplier in order to remain below the 

legislative cost cap.  Were the definition of Product intended to be a defined term subject to 

modification, the contract would have stated as much.  But it does not.  The law is well-

                                                 
12 Suppliers’ BOE at 2-6. 
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established that a court must construe the meaning of a contract by looking at the words used; it 

cannot interpret a contract in a way which is contrary to the plain and obvious meaning of those 

words. J.M. Beals, Inc. v. Industrial Hard Chrome, Ltd., 194 Ill. App. 3d 744, 748 (1st Dist. 

1990). Nor can the court rewrite the clear terms of a contract to provide a better bargain to suit 

one of the parties. Cress v. Rec. Servs., Inc., 341 Ill. App. 3d 149, 185 (2nd Dist. 2003).  Here, it 

is indisputable that the plain language of the contracts call for the LTPPAs Annual Contract 

Quantity of “Product,” – that is, “both the energy and the associated REC” – to be “reduc[ed] 

proportionately” if the cost cap is exceeded. The Suppliers’ proposal, however, would require the 

Commission to unlawfully delete some words (“both the energy and”), and add others to the 

LTPPAs (“and includes only the associated REC”). 

Even if such a re-write were permissible under the LTPPAs, as the IPA notes, allowing a 

“mid-performance rewrite of the contract” would undermine the bidding process, thus 

diminishing the integrity of the entire process.13  Indeed, objections to the IPA’s initial proposal 

to procure renewable energy under long term contracts in ICC Docket No. 09-0373 noted it 

would be both discriminatory and contrary to least cost requirements if RECs and energy were 

not bundled and only renewable suppliers were allowed to bid for the energy component.14  In 

approving the revised proposal that resulted in the LTPPAs at issue here, the Commission 

specifically noted it was approving the purchase of RECs and energy on a bundled basis:  “The 

IPA's proposal for the procurement process to be on a bundled basis, for both the energy and the 

RECs generated from the project will, in the Commission's view, resolve concerns raised by ComEd 

and AIU and will potentially benefit utility customers; the proposal should be approved for this 

                                                 
13 IPA Reply to Objections at 8.    
14 See Illinois Power Agency, ICC Docket No. 09-0373 (Order Dec. 28, 2009) at 92.   
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Plan.”15  ComEd customers have already paid a premium to the Suppliers to accept or manage 

this risk in the agreed-to fixed price bundled product contained in the LTPPAs.  The contract 

terms should not be re-written now to require ComEd customers to pay a second time for this 

risk.  The proposal must be rejected. 

2. The Proposed Order Also Correctly Rejects the Suppliers’ Alternative 
Recommendation 

The Proposed Order similarly, and for good reason, rejects the Suppliers’ alternative 

proposal that the Commission revise the Plan to specify that utilities and the IPA purchase 

curtailed RECs under the LTPPAs at a price equal to the LTPPA contract price, less the day-

ahead hourly LMPs for the energy associated with the curtailed RECs.  Specifically, the 

Proposed Order states, “the only basis for the [Suppliers’] alternative is to produce current 

economic benefits to the LTPPA suppliers at costs paid by ComEd’s and AIC’s eligible retail 

customers.”16   

The Suppliers take issue with this conclusion, incorrectly asserting that because there 

would be no “increase in charges” to ComEd’s hourly priced customers to fund the purchase of 

RECs, customers would not be harmed.17  However, this argument is disingenuous and must fail.  

While it is true that the Suppliers’ proposal does not necessarily advocate for increasing the 

amount of the ACPs collected from hourly customers, it assumes that the manner in which such 

funds are spent is irrelevant.  As ComEd indicated in its Response, based on current market 

prices, the Suppliers’ proposal would increase the average price paid for RECs by nearly 40% 

compared to the average imputed REC price.18  As a result, customers would receive less value 

                                                 
15 Id. at 117.   
16 ALJPO at 176.      
17 Suppliers’ BOE at 7.   
18 ComEd Response at 8.   
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because they would receive fewer RECs for the funds they have paid, thus cutting against the 

legislature’s mandate that the IPA’s procurement portfolio include “cost-effective renewable 

resources.”19  Thus, the Proposed Order’s finding that the alternative approach is not in the 

public interest is correct.  

The Proposed Order also correctly relies on its previous finding in Docket No. 09-0373, 

where it held that the appropriate price for curtailed RECs is equal to the imputed REC price, 

stating that “the imputed REC component of expenditures under the bundled renewable contracts 

will be determined as the difference between the expected annual contract expenditures for that 

year … and the total target Contract Quantities times the forward price curve for each respective 

load zone for that year.”20  While ComEd accepts the Suppliers’ position that previous 

Commission orders do not establish binding precedent,21 the Suppliers have failed to establish a 

sufficient basis for departing from the Commission’s own clearly-stated objectives concerning 

these long-term renewable energy obligations. 

In sum, neither of the Suppliers’ proffered proposals is just, reasonable, or in the public 

interest.  Accordingly, the Commission should not alter the Proposed Order’s conclusions on 

either of these points.  

B. The Suppliers’ Proposal to Modify the Forecasts is Without Merit 

As ComEd, Ameren, Staff and the IPA all agree, there is no basis for simply averaging 

the high and low cases of the utilities’ supply forecasts and then labeling it the base case.22  

While the Proposed Order is correct in concluding that the Suppliers’ proposal is “overly 

                                                 
19 20 ILCS 3855/1-5(6) (emphasis added). 
20 Final Order, Docket No.09-0373 (December 28, 2009) at 96. 
21 Suppliers’ BOE at 3. 
22 ComEd Response at 9-10; Ameren Response at 8-9; Staff Response at 14-15; IPA Response at 8-11. 
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simplistic,” and that the record lacks sufficient basis for adopting the proposal, the proposal 

would also unreasonably increase the risk and expense shouldered by ComEd’s fixed price 

customers. 

As the Proposed Order recognizes, the Commission has historically recognized and relied 

on the utilities’ extensive experience and expertise in the area of load forecasting.  The Proposed 

Order also correctly notes that the utilities develop their base forecast first, and the high and low 

cases are then excursion cases where variables and assumptions are changed from the base case 

based upon informed modeling.  These excursion cases are not meant to be symmetrical (as the 

Proposed Order states), which is why the base case cannot be the midpoint between the high and 

low forecasts. 

The Suppliers’ recommendation presents unnecessary risk and fails to justify departure 

from prior practice.  The order should not be modified. 

C. The Suppliers’ Proposal to Re-Litigate the Spring Update Should be 
Rejected 

The Suppliers assert that the order should be modified to: (1) direct the utilities to file 

their spring load forecasts with the Commission, (2) allow parties an opportunity to review and 

comment on the utilities’ spring load updates, and (3) that the Commission enter a supplemental 

order in this docket adopting, modifying, or rejecting the updated load forecasts.23  These 

proposals are unreasonable, unworkable, and should be rejected. 

As the Proposed Order correctly concludes, the Suppliers’ concerns are unfounded.  By 

the time ComEd submits its March update, the Commission will have already approved the 

lion’s share of its forecasted load and the methodology used to calculate its load.  The purpose of 

                                                 
23 Suppliers’ BOE at 10-11. 
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the March update is merely to update the inputs to the load forecasting model to reflect any 

changes that may occur over the very short time period since the forecast was last updated.  The 

issues about the forecast on which there can be debate, as well as the vast majority of the result, 

will have already been submitted, reviewed, litigated, and approved in this formal docket.  

Throughout this proceeding, the Suppliers (and any other interested party) have had ample 

opportunity to vet ComEd’s process and methodology for calculating its load forecast, yet they 

have failed to raise any legitimate concern with ComEd’s methodology.  Consistent with 

previous years, the purpose of ComEd’s spring update is highly limited and highly focused.  

Thus, it is both unnecessary and, given the timing and purpose of the data update, improper to re-

litigate these issues.   

As the Proposed Order correctly observes, ComEd has extensive experience and expertise 

in the area of load forecasting, and has no economic incentive to produce a biased forecast.24  

Moreover, the spring forecasts do not go unchecked.  As the Proposed Order notes, the IPA, 

Staff, ComEd/AIC, and the Procurement Administrator and Monitor, will all have the 

opportunity to review such updates, ensuring they are objectively vetted and appropriately 

addressed.  The Suppliers’ proposal should be rejected. 

CONCLUSION 

WHEREFORE, for the reasons set forth herein and in ComEd’s Brief on Exceptions, 

Verified Comments, Verified Responses to Comments, and Verified Reply Comments, ComEd 

respectfully requests that the Proposed Order be revised as set forth in ComEd’s Exceptions and 

as stated herein.  As so modified, the Order should be adopted by the Commission.   

                                                 
24 ALJPO at 193. 
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