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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
NORTH SHORE GAS COMPANY    ) 
        ) 
Proposed General Increase In Rates For   ) 
Gas Service       ) 12-0511 
        ) 
        ) (Cons.) 
THE PEOPLE GAS LIGHT AND COKE COMPANY  ) 

) 12-0512  
Proposed General Rate Increase In Rates For   ) 
Gas Service.       ) 
 

BRIEF ON EXCEPTIONS ON REHEARING OF  
THE CITIZENS UTILITY BOARD 

AND THE CITY OF CHICAGO 
 
 NOW COME the Citizens Utility Board (“CUB”), through its attorneys, and the City of 

Chicago by Stephen Patton, Corporation Counsel, (“City”, jointly, “CUB-City”), pursuant to 

section 200.830 of the Rules of Practice of the Illinois Commerce Commission (the 

“Commission” or “ICC”), (“Rules”), 83 Ill. Admin. Code § 200.800, to file their Brief on 

Exceptions on Rehearing in the above-captioned proceeding.   

I. INTRODUCTION 

 The Proposed Order rests on findings and conclusions that are contrary to the record 

evidence and the law.  First, perhaps most important, the Proposed Order appears not to grasp the 

gravamen of CUB-City’s legal complaint -- that as a matter of law, the Utilities1 did not meet 

their burden of proving the justness and reasonableness of rates reflecting their 2012 Net 

Operating Losses (“NOLs”).  The findings in the Proposed Order would create a disturbing 

precedent, which would allow utilities an unlawful second opportunity to meet their statutory 

                                                            
1 North Shore Gas Company and The Peoples Gas Light and Coke Company, collectively “NS-PGL,” the 
“Utilities,” or “the Companies.” 
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burden of proof regarding unsupported expenses, or shift the burden to intervenors to disprove 

unsupported Commission findings, all to the substantial prejudice of other parties in the case.  

Additionally, the Proposed Order misstates the purpose of rehearing, which was not for CUB-

City and the People of the State of Illinois, represented by the Attorney General of the State of 

Illinois (“AG”), to provide additional or opposing relevant evidence for the Commission to 

consider.  Second, the Proposed Order incorrectly finds that the Companies’ 2012 NOLs are 

properly included in rate base.  Finally, the Proposed Order errs in concluding that Staff and 

Intervenors had the opportunity to challenge the Companies’ assumptions regarding the NOLs in 

their direct and rebuttal testimony in the underlying case.  As explained below, the 2012 NOLs, 

which were not supported in the Utilities’ underlying case, should not be included in rate base. 

II. ARGUMENT 

A. It is Unlawful to Use Rehearing To Correct a Utility’s Failure to Carry Its 

Statutory Burden of Proof 

CUB-City filed their Application for Rehearing on July 19, 2013, requesting that the 

Commission reconsider the Order’s determinations on a small number of issues concerning 

certain costs included in the Utilities’ rates and the approved rate design for the Utilities.  In 

particular, CUB-City sought reconsideration of the Commission’s decision to allow the Utilities 

to reflect a Net Operating Loss for 2012 in rate base, despite disqualifying evidence presented by 

CUB-City, the People of the State of Illinois, and supported by Commission Staff, and 

procedural problems that prejudiced ratepayers.  At the Commission Bench Session on August 6, 

2013, the Commission granted the Applications for Rehearing of NS-PGL, CUB-City and the 

AG on the issue of the 2012 Net Operating Loss (“NOL”). 
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The CUB-City and AG Applications for Rehearing requested that the Commission 

reverse its determination to allow the NOL to be recognized by the utilities based on the utilities’ 

failure to carry their burden of proof to demonstrate the justness and reasonableness of the last 

minute management decision to assign the NOL to the Utilities. 

CUB-City and the AG did not request that new evidence be presented by any party.   

CUB-City specifically requested that the Commission “re-evaluate its decision” to reflect the 

2012 NOLs in rate base.  CUB-City Application for Rehearing at 7.  That request was based on 

the fact that the Final Order’s decision was based upon misstated facts and was unlawful.  Id. at 

10.  Similarly, the AG Application for Rehearing requested that the Final Order’s conclusions be 

“revised on rehearing.”  AG Application for Rehearing at 11.  The AG argued that the 

Commission’s decision was contrary to law, not supported by substantial evidence, arbitrary and 

capricious and beyond the jurisdiction of the Commission.  Id. at 13.  

The Proposed Order is also wrong that “[t]he Commission granted rehearing to the AG 

and CUB-City on this issue to give them the opportunity to provide any additional or opposing 

relevant evidence.”  Proposed Order at 20.  By the Commission’s own rules, applications for 

rehearing must state the reasons for the request and should contain a brief statement of additional 

evidence, if any, and an explanation of why such evidence was not previously adduced.  83 Ill. 

Admin. Code. 200.880(a). Neither the CUB-City nor the AG applications for rehearing indicated 

that they intended to adduce new evidence.  Both applications for rehearing simply requested 

that, based on the facts already in the record, the Commission revise the conclusions in its Final 

Order.  The rehearing requested was limited to the legal issue of whether the Final Order’s 

conclusion was lawful.  Under these circumstance, it would have been improper for CUB-City or the 

AG to introduce new evidence. 
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Thus, the Proposed Order’s statement that CUB-City and the AG “waived” filing direct 

testimony in this case suggests that to do so would have been appropriate to begin with.  Since 

rehearing (with respect to appropriateness of inclusion of the 2012 NOLs in rate base) was 

limited to the legal issue of whether the Commission’s decision was lawful, no testimony was 

warranted.  Indeed, the Utilities may well have moved to strike any testimony CUB-City of the 

AG may have put forth, given the limited requests of the Applications for Rehearing.  Given that 

it was a legal, rather than factual, issue in dispute that that point, no expert witness could have 

opined on it anyway.  Northern Moraine Wastewater Reclamation District v. Ill. Commerce 

Comm’n, 392 Ill. App. 3d 542, 573 (2nd Dist. 2009).  The correct course of action, based on the 

Applications for Rehearing, was to address only the legal issue, which is appropriately done only 

in legal briefs.   

 Furthermore, the Proposed Order’s presumption that CUB-City and the AG should have 

provided testimony on the propriety of the Utilities including the NOL reverses the burden of 

proof.  There is no basis in law for the assumption that intervenors must rebut additional utility 

evidence – not adduced in the underlying case – or waive their right to challenge such evidence.  

In fact, CUB-City’s decision not to provide testimony respecting a legal issue has no evidentiary 

significance, and cannot be used now to justify adoption of a deficient utility presentation.  As 

intervenors of record, parties like CUB and the City may file briefs providing an analysis of the 

record evidence as it applies to the relevant and controlling law, all without ever sponsoring a 

single witness.  In the underlying case, CUB-City, the AG and Staff all raised the issue in briefs, 

which gave the Companies ample notice of their concerns.  The CUB-City Application for 

Rehearing requested that the Commission reconsider its decision on the adequacy of the 

Companies’ evidence and on the procedural fairness of allowing a last minute revision of test 



6 

 

year assumptions and costs, regarding the 2012 NOLs, so that the Commission could correct 

erroneous conclusions of law made in the Final Order.  CUB-City App. for Reh’g at 7.  The 

Commission granted that request, and as a result CUB-City chose (appropriately) to address the 

issue in briefs rather than in testimony.   

 Here again, CUB-City is troubled by the possible future use in argument of the Proposed 

Order’s statements.  To suggest that parties who request, and are granted, rehearing on legal 

issues should also be required to submit factual testimony or risk waiving their ability to argue 

the issue is inappropriate, unlawful, and renders briefing on purely legal issues meaningless.  

Legal issues, such as whether a party met its burden of proof, or whether a decision is lawful, 

need not be discussed by an expert witness in testimony and, in certain circumstances, such 

testimony is actually barred by law.  The Commission should not adopt any statements that 

suggest otherwise. 

 If, however, the Commission adopts the Proposed Order’s recommended position (and it 

should not), the Proposed Order should be modified to include language that expressly requires 

utilities to facilitate discovery from affiliates, when -- as in this instance -- changes in affiliate 

circumstances or affiliate management action may be the catalyst for a later change in the 

assumptions used to determine the revenue requirements supporting proposed rates.  Absent such 

discovery, parties would not be able to use procedural options the Proposed Order relies upon -- 

“the opportunity to challenge the Utilities’ [(a)] assumptions or [(b)] proposed course of action 

should the [affiliate’s circumstances change]” (Proposed Order at 20), in a meaningful way.  

Without a clear Commission requirement for such discovery, the Proposed Order imposes an 

impossible burden on Staff and intervenor parties and poses a palpable threat to the fairness of 

Commission rate proceedings.  Nearly every cost item in a utility’s revenue requirement is the 
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result of some changeable management decision, interpretation, or assumption.  Parties could 

have no assurance that any internal decision might not be changed during the case, regardless of 

the materiality of its effect on the revenue requirement, and with no apparent obligation to 

explain it or to alert other parties of the evolving facts that could lead to such a change.  It is 

reasonable to anticipate that the records in rate proceedings will become even more voluminous, 

as parties must now provide evidence on possibilities other than the proposals actually presented 

in testimony by utilities.2   

  

B. Evidence in the Underlying Case Does Not Support the 2012 NOLs 

In rate cases, the utilities bear the burden of proof to establish the justness and 

reasonableness of their proposed rates.  220 ILCS 5/9-201(c).  The Companies did not meet their 

burden in the underlying case, as CUB-City and the AG each argued in their respective 

Applications for Rehearing.  The Proposed Order acknowledges that, in their direct and rebuttal 

cases, the Utilities indicated that a consolidated group, including the Utilities, would absorb each 

individual Utility’s NOLs, and thus those NOLs were not included in the Utilities’ individual 

rate bases.  Proposed Order at 19.  It was not until surrebuttal testimony that the Utilities 

“updated” their rate base to reflect 2012 NOLs.  NS-PGL Ex. 46.0, 36:868-76.  Setting aside, for 

the moment, the prejudice other parties faced by the last-minute change, what little evidence the 

Utilities did provide in surrebuttal regarding the 2012 NOLs did not meet their burden of proof to 

demonstrate that the NOLs should be included in rate base and reflected in rates.  The utilities 

                                                            
2  Under the Proposed Order’s holding, decisions on evidentiary matters of relevance no 

longer have discernible standards, since any possible new assumption on an issue could become 
an issue in the case, at any point, and non-utility parties must present their evidence only at 
designated times.   
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blamed two events for the change in their previous management decision, to include now the 

2012 NOLs in their own rate base:  the passage of the American Taxpayer Relief Act of 2012 

(“ATRA”) and the closing of books for 2012.  On rehearing, the Utilities did not supplement 

those explanations or provide other support for including the 2012 NOLs in the proposed rates.      

With respect to the Utilities’ claim the NOL for 2012 was not known prior to surrebuttal 

testimony, because the ATRA was not signed until January 3, 2013, the ATRA had no relevance 

to the 2012 NOLs.  Though it is true that the 2013 bonus depreciation was not assured until the 

President signed the ATRA in 2013, the availability of 2012 bonus depreciation had been known 

since the inception of the Companies’ rate cases.  Any NOL effect of that depreciation could 

have and should have been claimed before the Utilities’ surrebuttal filing.   

The Utilities’ claim that the closing of 2012 books impacted their decision to reflect the 

2012 NOLs is also untrue.  Closing their books for 2012 did not result in a yet-unknown NOL.  

As noted above, in response to discovery in October of 2012, the Utilities’ stated that “the 

assumed facts and circumstances were that North Shore would incur a NOL for 2012 on a stand-

alone basis, but TEG would have been able to use the North Shore NOL to reduce current or 

prior tax obligations of the consolidated group.”  Staff Cross Exhibit 12.  The same statement 

was made for Peoples Gas.  Staff Cross Exhibit 13.  Since those statements were made before the 

2012 books were closed, the year-end closing of the books should have been a “non-event” for 

the 2012 NOLs, the amounts of which were known before the closing of books.  The only 

apparent impact of closing 2012 books was that it apparently caused the Utilities (or their parent) 

to reverse a previous management decision about the allocation of the NOL that they knew 

existed all along.  The Utilities then changed the assumptions on which their test year costs were 

based at the latest possible point in its case.   
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As to the evidence justifying inclusion of the 2012 NOLs, the Proposed Order relies on 

the Utilities’ description in rebuttal testimony of alternative accounting for NOLs, in a 

hypothetical tax planning situation that the Utilities simultaneously continued to assure other 

parties was not at issue.   The Proposed Order also reaches for justification of its conclusion by 

comparing the change in internal management tax planning positions to changes in federal law 

by entities external to the Utilities’ management structure.  The analogy is not apt.   

There are undeniable distinctions between changed circumstances and external forces 

from changes like those here -- internal management decisions.  They are not equivalent in either 

the source (external or internal) of the change or the consequences on the fairness of the 

Commission’s fact-finding process.  External changes in law or material facts are equally outside 

the knowledge of the utility and other parties in a case.  Every party must adjust to the new 

reality on an equal footing.  The tax planning decisions at issue here are of a different nature. 

These management decisions, by their nature, could not be either sudden or unforeseeable.  

Moreover, the Utilities testimony suggests that the change is tentative, and could be reversed 

again by management of the Utilities or their parent corporation.  It is incredible that financial 

performance (which is constantly monitored by management) changed so suddenly or without 

discernible indications that the Companies were not aware of any change until surrebuttal 

testimony was filed.  Even if such were the case, the Utilities did not allege it, and no evidence 

exists in the record to support such a conclusion. 

Yet, the Proposed Order implicitly finds that, only two weeks before year-end, the 

Companies’ tax accountants had no inkling that the relevant circumstances were changing.  The 

Companies offered no evidence that the change was as sudden or as unexpected as the Proposed 

Order assumes.  If the Companies were diligent in monitoring their assumptions (as the Proposed 
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Order suggests), a claim of surprise is simply not credible.  Under such circumstances, a blanket 

(or even limited) declaration that “these are our assumptions and they may change” at the 

beginning of the case should not preemptively validate a later change not adequately supported 

by record evidence. 

There is an alternative explanation for the Proposed Order’s position that is even more 

disturbing.  The Proposed Order may have found that the Utilities were aware of changing 

circumstances that made a reversal of the Utilities’ assumed management decision more likely, 

but that it did not matter.  If the Proposed Order holds that the Companies had no obligation to 

amend their testimony or responses to continuing discovery requests, to alert other parties that 

matters consistently characterized as immaterial might, in fact, generate a multi-million dollar 

revenue requirement increase, the integrity of the Commission’s proceedings is undermined.     

The Utilities alone bear the burden of proof on this issue, and they did not meet their 

burden to prove that inclusion of the 2012 NOLs in their rate bases was just and reasonable.  

Instead of acting on that reality of the record evidence, as the PUA requires, the Proposed Order 

says, in essence, that the Utilities may have failed to prove the justness and reasonableness of 

their proposal in the original record, but that can be cured by giving intervenors a chance to 

prove that the NOLs are not appropriately included in rates.  The failure to act on the Utilities’ 

failure to meet their statutory burden of proof, and the reversal of the statutory burden on 

rehearing, violate the PUA.  220 ILCS 5/9-201(c).   
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C. Intervenors Had No Opportunity to Respond to the 2012 NOLs in the   

  Underlying Case 

The Proposed Order improperly finds that Staff, the AG and CUB-City had the 

opportunity to challenge the Utilities’ assumptions regarding the 2012 NOLs in their direct and 

rebuttal testimony in the underlying case.  Proposed Order at 20.  That is simply not true.  Staff 

and intervenors simply do not have the time or resources to delve into assumptions that appear to 

be perfectly reasonable.  In this case, the Utilities stated that the consolidated group would 

absorb the NOLs, and Staff and intervenors did not challenge that.  The Proposed Order seems to 

suggest that intervenors should file testimony addressing the possible reversal of every single 

assumption in a utility’s test year case, even when the utility assures all parties that it is operating 

on the basis of a particular assumption.  Such a suggestion is simply not plausible.  The limited 

resources of intervenors do not allow such testimony, nor would it be of much use to the 

Commission.  Instead, CUB-City must devote the limited resources they do have to challenging 

line items that are unreasonable as proposed in the utility’s test year case.  That, after all, is the 

point of a test year: a common set of assumptions and facts to be examined on a record, for a 

Commission rate determination.    

 Such a finding places an impossible burden on ratepayer parties.  The Utilities changed 

their position in their surrebuttal testimony, at which point no further Staff or Intervenor 

testimony was permitted to be filed.  The evidentiary hearing began on February 5, 2013, just 

seven business days after the Companies filed their surrebuttal testimony where they first 

claimed the NOLs should be included in the Companies’ rate bases.  The Proposed Order is also 

incorrect in suggesting that parties should have made their case against the 2012 NOLs in cross-

examination.  For one, it is not enough to allow parties to cross-examine on an issue that they 
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should, but did not, have the opportunity to discuss in their own direct or rebuttal case, as a result 

of a utility’s last-minute change of position.  Additionally, seven days (the length of time 

between the surrebuttal testimony, where the 2012 NOLs were first claimed), pales in 

comparison to months that the Utilities spent stating that the 2012 NOLs would not be used for 

their individual benefit.  To expect Staff and Intervenors to conduct meaningful cross-

examination, with no other opportunity for in-depth discovery or to present evidence of their 

own, with just seven days’ notice, when they could and should, have had months to prepare on 

that issue, is unrealistic. 

If utilities are allowed to make last minute changes based on the reversal of an internal 

management decision (like the NOL change the Companies offer in this case), other parties will 

be placed in an impossible position of rebutting the inclusion of costs incurred on the basis of 

last-minute management decisions, without the benefit of full discovery, and the Commission’s 

rules will lose their substantive meaning.  The Commission should assess the Companies’ 

position on the basis of the evidence presented on the record as a whole, including the Utilities’ 

repeated assurances of contrary facts throughout the case.  Any other response is unfair to all 

other parties in the case. 

CUB-City is troubled by the likelihood that the language in the Proposed Order regarding 

intervenors’ burden to rebut utility evidence at any stage, if adopted by the Commission, will be 

quoted to support an unbounded universe of changed assumptions at late stages of Commission 

proceedings.  The Proposed Order’s statement that other parties could and should have discussed 

(what they were repeatedly assured was) a non-issue, ignores the reality of constrained 

intervenor, Staff, and Commission resources.  It is nonsensical to require parties that do not have 
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the burden of proof to examine every possible assumption3 on consequential issues.  The Public 

Utilities Act (“PUA” or “Act”) places that burden squarely and exclusively with the utility, and 

the Commission may not approve unjust, unreasonable rates.  220 ILCS 5/9-201(c). 

 

 For the reasons set forth above, CUB-City respectfully request that the Commission make 

the following modifications to the Proposed Order’s conclusions at 19-20: 

Exception No. 1 

The Commission again finds that the 2012 NOLs are not 
properly reflected in the Utilities’ rate bases.  The Commission 
finds that the Utilities appropriately set forth its test year 
assumptions when they filed their direct cases.  The Utilities 
clearly indicated that based on their forecasts that while Peoples 
Gas or North Shore may individually be generating losses, the 
proposed test year costs were based on an assumption that the 
consolidated Integrys group would was forecasted to be able to 
absorb such losses.  Throughout continuing discovery and in at 
their next opportunity when the Utilities filed their rebuttal 
testimony, the Utilities maintained the assumption an updated 
status of the NOLs was provided, indicating again that they were 
forecasting that the consolidated group would be able to absorb the 
individual NOLs of Peoples Gas and North Shore.  Because at the 
time the Utilities filed direct and rebuttal testimony the Integrys 
consolidated group was forecasted to absorb the 2012 standalone 
NOLs, they were not available to the Utilities to include in their 
rate bases and thus, it would have been improper at either the 
direct stage or rebuttal stage to include the NOL. Having reiterated 
this assumption regarding notified parties as to the status of the 
2012 NOLs at the direct and the rebuttal testimony stages, the 
Utilities offered surrebuttal testimony that changed the NOL 
assumption on which its test year costs were based.  The Utilities 

                                                            
3  The information the Utilities provided to other parties in the case gave no weight to any 

other possibility, and their revenue requirement calculations were undisturbed.  Now the Utilities 
state that their assumption is that the 2012 NOLs will affect their revenue requirements—though 
that management decision also could be reversed.  NS-PGL Ex. 46.0 at 36:870-876.   
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maintained that the change was not known before that point.  The 
Commission’s experience and expertise in regulatory accounting 
discounts the credibility of the assertion that only two weeks 
before the closing of the Utilities’ books, there was no indication 
of a change in circumstances that would affect this consequential 
issue.  Prudent tax planning decisions are neither sudden nor 
unanticipated, but the result of careful monitoring of relevant 
circumstances.  Such a change should have been communicated to 
other parties under the Commission’s procedural rules on 
discovery and the fairness afforded all parties.  More important, the 
last minute change in assumptions was explained by reference to 
matters that clearly had no effect on the change (a new federal law 
unrelated to the 2012 NOL) or surprise the Commission does not 
find credible.  Other parties challenged the appropriateness of 
including the 2012 NOLs in rates, and noted that the Utilities have 
made only a tentative change that they say may be reversed again.  
Testimony of an uncertain, conditional, last-minute change with 
multi-million dollar effects on ratepayers’ charges does not satify 
the PUA’s statutory burden of proof.  Commission finds that the 
Utilities notified Staff and intervenors as soon as possible 
regarding the change of status of the 2012 NOLs in surrebuttal 
testimony.  The Commission finds that there are consequential 
distinctions between external events that arise from forces beyond 
utility control and the internal management decisions of the utility 
or its affiliates.  The the Utilities’ actions reasonable.  Further, the 
Commission cannot approve on one hand comparison of 
adjustments based on actual data or new law, due to external 
forces, both only available in January 2013, which reduce the 
Utilities’ rate bases and reject on the other hand an adjustment 
based on internal management decisions that may be reversed 
again is inapposite; the distinct circumstance changes do not 
require identical treatment.actual data and supported by the record 
that increases the Utilities’ rate bases.    

The Commission also finds that Staff, the AG and CUB-
City in their direct and rebuttal testimony had the opportunity to 
challenge the Utilities’ assumptions or proposed course of action 
should the Integrys consolidated group not be able to absorb the 
2012 standalone NOLs. Staff’s new position that there is 
insufficient evidence to include the 2012 NOLs in the Utilities’ 



15 

 

rate bases is extremely curious given the testimony that Staff 
submitted in the original phase of these proceedings. Furthermore, 
in response to Staff’s discovery, the Utilities also provided 
estimates for the 2012 NOLs.  Specifically, on October 23, 2012, 
the 2012 NOLs were estimated to be $1.9 million for North Shore 
and $51.6 million for Peoples Gas.  Staff Cross Exs. 12 and 13, 
Utilities’ responses to Staff data requests BAP 15.01.  Staff 
witness, Bonita Pearce even reserved the right to propose 
adjustments in rebuttal testimony or in supplemental rebuttal 
testimony regarding the NOLs. While Staff requested and was 
granted leave to file supplemental testimony on other issues, there 
was no request to supplement Ms. Pearce’s testimony.  There also 
was the opportunity to conduct cross-examination at the original 
evidentiary hearing.  However, they did not rebut that evidence in 
the original proceedings nor did any party do so on rehearing. 
Instead Staff filed neutral testimony and the AG and CUB-City 
waived filing direct testimony and chose not to file rebuttal 
testimony.  The Commission granted rehearing to the AG and 
CUB-City on this issue to give them the opportunity to provide any 
additional or opposing relevant evidence. The purpose of rehearing 
is to provide additional evidence or information for the 
Commission to consider.  Thus, the Commission rejects the 
Utilities’ positions strictly on the basis of the statutory burden of 
proof and the Commission’s rules regarding fairness in its 
procedures, not a rejection of NOLs or tax normalization.  Even 
where there are applicable federal tax laws, the evidence must 
establish a basis for applying them (under applicable evidentiary 
rules).  of Staff, the AG and CUB-City and the 2012 NOLS will be 
included in the rate bases.   

Alternate Exception No. 1 

 The current language of the Proposed Order’s Analysis and Conclusions should be 

modified by the addition of the following paragraph  

The Commission’s acceptance of this late change in test year 
assumptions requires ancillary changes to assure some measure of 
fairness and due process to Staff and intervenor parties in such 
circumstances.  The Commission holds that in future cases, such 
changes in test year or similar assumptions may be changed only if 
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