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BRIEF ON EXCEPTIONS ON REHEARING 

 
 
 Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to the direction of the Administrative Law Judges (“ALJs”) and Section 200.800 

of the Illinois Administrative Code (83 Ill. Adm. Code 200.800), respectfully submits its 

Brief on Exceptions (“BOE”) in the above-captioned matter. 

On November 20, 2013, the ALJs issued a Proposed Order (“ALJPO”).  The 

ALJs set December 2, 2013, and December 6, 2013, for the filing of exceptions and 

reply exceptions, respectively.  Staff’s BOE follows.   
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I. Introduction 

II. NOLs 

A. Revenue Requirement Schedules and Corrections 

 

The ALJPO correctly adopts Staff’s alternative proposal requiring the Utilities to 

provide a narrative description with illustrative calculations that would provide 

instructions for the Commission to calculate the impact of the NOL on current and 

deferred income taxes associated with each pending adjustment.  (ALJPO, 7.)  

However, no Findings and Orderings Paragraph is included in the Order as 

recommended.  Therefore, Staff proposes the following language: 

Proposed Language: 
(ALJPO, 20.) 
 

Findings and Ordering Paragraphs 
 
(x) In future general rate proceedings, the Companies shall provide a narrative 
description with illustrative calculations that would provide instructions for the 
Commission to calculate the impact of any net operating loss on current and 
deferred income taxes associated with each pending adjustment. 
 

 

B. 2012 NOL 

The ALJPO’s conclusion to include the 2012 NOLs in rate base appears to be 

based upon an incorrect conception of the burden of proof.  The ALJPO places 

considerable weight on both the lack of objections in Staff witness Pearce’s testimony in 

the original phase of this proceeding and the neutral position or lack of testimony on the 

part of Staff, the AG, and CUB-City on rehearing. (ALJPO, 20.)  Regarding the issue of 

Staff’s testimony in the original proceeding, Staff witness Pearce’s testimony 
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considering the Companies’ evidence, or lack thereof, is not a reasonable basis to 

include the 2012 NOLs in rate base.  Staff correctly performed its due diligence in 

monitoring the issue and reserving the right to propose adjustments, if necessary.  

However, the actual request to include the 2012 NOLs in rate base was not proposed 

by the Companies until the Companies’ surrebuttal.  The fact that Staff did not perform 

cross-examination on the issue does not shift the burden of proof to Staff. 

The ALJPO goes on to criticize the “new position” Staff took in its briefs in the 

original proceeding (versus the testimony filed) as “extremely curious.”  (ALJPO, 20.)  

However, Staff has a right and an obligation to consider the totality of the evidence, as 

well as positions of other parties, in its briefing in order to make its recommendation to 

the Commission.  This has been most recently confirmed in Docket No. 13-0301, 

wherein Ameren Illinois Company’s (“Ameren”) Motions to Strike Portions of the Initial 

and Reply Briefs of the Staff, and Reply Brief of the AG, were denied.  (Docket No. 13-

0301, ALJ Ruling, November 14, 2013.)  In these motions, Ameren generally criticized 

Staff and the AG for offering new expert opinions and positions that should have been 

presented in testimony.  (Docket No. 13-0301, Motions filed October 9, 17, and 21, 

2013.)  Staff correctly observed that Ameren’s position would incorrectly assume that 

nothing that occurs subsequent to Staff’s filing of rebuttal testimony can have any 

impact on the final recommendation Staff makes to the Commission.  (Docket No. 13-

0301, Staff Response, October 23, 2013, 7.)  Here, Staff’s testimony in the original 

proceeding reflected its monitoring of the issue and nothing more.  It is entirely proper 

for Staff to consider the totality of the evidence presented in parties’ initial briefs and 

reconsider its final recommendation to the Commission.   
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Next, the ALJPO affords undue weight on the neutral position or lack of 

testimony on the part of Staff, the AG, and CUB-City on rehearing. (ALJPO, 20.)  The 

ALJPO goes on to state that the Commission granted rehearing to the AG and CUB-

City to give them the opportunity to provide any additional or opposing relevant 

evidence. (Id.)  However, the AG and CUB-City made clear in the first transcript of the 

rehearing proceeding that the rehearing applications simply sought reconsideration of 

the Commission’s conclusion on the 2012 NOLs.  For that reason, the AG and CUB-City 

stated, it would be unlikely that they would be filing any testimony related to the issue 

given their position that there was a lack of evidence on the 2012 NOLs.  (Tr. 7, August 

22, 2013.)  The ALJPO therefore incorrectly shifted the burden of proof to Staff, the AG, 

and CUB-City to provide additional evidence in rehearing.  No such requirement exists 

in the Commission’s Rehearing Rules of Practice.  On the contrary, the utility bears the 

burden of proof throughout the proceeding.  220 ILCS 5/9-201(c); 83 Ill. Adm. Code 

200.800.  Whether or not the Commission rejects the Staff, AG, and CUB-City positions 

to reconsider and reject inclusion of the 2012 NOLs in rate base, the ALJPO must be 

revised to reflect the proper scope of this rehearing.  (See Alternative 2.) 

Proposed Language: 
(ALJPO, 20.) 
 
ALTERNATIVE 1: 

Commission Analysis and Conclusion  

The Commission has reconsidered the evidence and again finds that the 
2012 NOLs are not properly reflected in the Utilities’ rate bases based upon a 
lack of evidence.  The Commission finds that while the Utilities appropriately set 
forth its assumptions when they filed their direct cases, evidence for the actual 
proposal in surrebuttal is wholly lacking.  The Utilities clearly indicated in direct 
that based on forecasts at the time, while Peoples Gas or North Shore may 
individually be generating losses, the consolidated group was forecasted to be 
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able to absorb such losses.  Through discovery and at their next opportunity 
when the Utilities filed their rebuttal testimony, an updated status of the NOLs 
was provided, indicating again that they were forecasting that the consolidated 
group would be able to absorb the individual NOLs of Peoples Gas and North 
Shore.  Because at the time the Utilities filed direct and rebuttal testimony the 
Integrys consolidated group was forecasted to absorb the 2012 standalone 
NOLs, they were not available to the Utilities to include in their rate bases and 
thus, it would have been improper at either the direct stage or rebuttal stage to 
include the NOL. Having notified parties as to the possibility of status of the 2012 
NOLs at the direct and the rebuttal testimony stages does not absolve the 
Utilities from providing evidence of their actual proposals, not evident until 
surrebuttal testimony., the Commission finds that the Utilities notified Staff and 
intervenors as soon as possible regarding the change of status of the 2012 NOLs 
in surrebuttal testimony.  The Utilities never demonstrated beyond threats that 
this Commission’s decision on this issue would result in the normalization 
violation they claim.  The Commission finds the Utilities’ actions unreasonable 
and an attempt to shift the burden of proof to other parties.  Further, the 
Commission finds that it is reasonable to cannot approve on one hand 
adjustments based on actual data or new law, both only available in January 
2013, which reduce the Utilities’ rate bases and reject on the other hand an 
adjustment based on actual data and supported by the record that increases the 
Utilities’ rate bases since the evidence was deficient on the latter.    

The Commission also finds that Staff, the AG and CUB-City in their direct 
and rebuttal testimony had the opportunity to challenge the Utilities’ assumptions 
or proposed course of action should the Integrys consolidated group not be able 
to absorb the 2012 standalone NOLs. Staff’s new position that there is 
insufficient evidence to include the 2012 NOLs in the Utilities’ rate bases is 
extremely curious given the testimony that Staff submitted in the original phase of 
these proceedings. Furthermore, in response to Staff’s discovery, the Utilities 
also provided estimates for the 2012 NOLs.  Specifically, on October 23, 2012, 
the 2012 NOLs were estimated to be $1.9 million for North Shore and $51.6 
million for Peoples Gas.  Staff Cross Exs. 12 and 13, Utilities’ responses to Staff 
data requests BAP 15.01.  Staff witness, Bonita Pearce even reserved the right 
to propose adjustments in rebuttal testimony or in supplemental rebuttal 
testimony regarding the NOLs. While Staff requested and was granted leave to 
file supplemental testimony on other issues, there was no request to supplement 
Ms. Pearce’s testimony.  There also was the opportunity to conduct cross-
examination at the original evidentiary hearing.  However, they did not rebut that 
evidence in the original proceedings nor did any party do so on rehearing. 
Instead Staff filed neutral testimony and the AG and CUB-City waived filing direct 
testimony and chose not to file rebuttal testimony.  The Commission granted 
rehearing to the AG and CUB-City on this issue to give them the opportunity to 
provide any additional or opposing relevant evidence. The purpose of rehearing 
is to provide additional evidence or information for the Commission to consider.  
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Thus, the Commission rejects the positions of Staff, the AG and CUB-City and 
the 2012 NOLS will be included in the rate bases.   

 

ALTERNATIVE 2: 

Commission Analysis and Conclusion  

The Commission again finds that the 2012 NOLs are properly reflected in 
the Utilities’ rate bases.  The Commission finds that the Utilities appropriately set 
forth its assumptions when they filed their direct cases.  The Utilities clearly 
indicated that based on forecasts at the time, while Peoples Gas or North Shore 
may individually be generating losses, the consolidated group was forecasted to 
be able to absorb such losses.  Through discovery and at their next opportunity 
when the Utilities filed their rebuttal testimony, an updated status of the NOLs 
was provided, indicating again that they were forecasting that the consolidated 
group would be able to absorb the individual NOLs of Peoples Gas and North 
Shore.  Because at the time the Utilities filed direct and rebuttal testimony the 
Integrys consolidated group was forecasted to absorb the 2012 standalone 
NOLs, they were not available to the Utilities to include in their rate bases and 
thus, it would have been improper at either the direct stage or rebuttal stage to 
include the NOL. Having notified parties as to the status of the 2012 NOLs at the 
direct and the rebuttal testimony stages, the Commission finds that the Utilities 
notified Staff and intervenors as soon as possible regarding the change of status 
of the 2012 NOLs in surrebuttal testimony.  The Commission finds the Utilities’ 
actions reasonable.  Further, the Commission cannot approve on one hand 
adjustments based on actual data or new law, both only available in January 
2013, which reduce the Utilities’ rate bases and reject on the other hand an 
adjustment based on actual data and supported by the record that increases the 
Utilities’ rate bases.    

The Commission also finds that Staff, the AG and CUB-City in their direct 
and rebuttal testimony had the opportunity to challenge the Utilities’ assumptions 
or proposed course of action should the Integrys consolidated group not be able 
to absorb the 2012 standalone NOLs. Staff’s new position that there is 
insufficient evidence to include the 2012 NOLs in the Utilities’ rate bases is 
extremely curious given the testimony that Staff submitted in the original phase of 
these proceedings. Furthermore, in response to Staff’s discovery, the Utilities 
also provided estimates for the 2012 NOLs.  Specifically, on October 23, 2012, 
the 2012 NOLs were estimated to be $1.9 million for North Shore and $51.6 
million for Peoples Gas.  Staff Cross Exs. 12 and 13, Utilities’ responses to Staff 
data requests BAP 15.01.  Staff witness, Bonita Pearce even reserved the right 
to propose adjustments in rebuttal testimony or in supplemental rebuttal 
testimony regarding the NOLs. While Staff requested and was granted leave to 
file supplemental testimony on other issues, there was no request to supplement 
Ms. Pearce’s testimony.  There also was the opportunity to conduct cross-
examination at the original evidentiary hearing.  However, they did not rebut that 
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evidence in the original proceedings nor did any party do so on rehearing. 
Instead Staff filed neutral testimony and the AG and CUB-City waived filing direct 
testimony and chose not to file rebuttal testimony.  The Commission granted 
rehearing to the AG and CUB-City on this issue to give them the opportunity to 
provide any additional or opposing relevant evidence. The purpose of rehearing 
is to provide additional evidence or information for the Commission to consider.  
Thus, the Commission rejects the positions of Staff, the AG and CUB-City and 
the 2012 NOLS will be included in the rate bases.   

 

III. Findings and Ordering Paragraphs 

 

See II. A. above. 

 

CONCLUSION 
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Staff respectfully requests that the Illinois Commerce Commission accept Staff’s 

recommendations to approve the schedules in Staff Exhibit 26.2 and adopt Staff’s 

recommended Findings and Orderings paragraph stated above in this consolidated 

docket.  
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