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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

COMMONWEALTH EDISON COMPANY  ) 

        ) 

        ) Docket No. 13-0318 

Annual formula rate update and revenue   ) 

requirement reconciliation under    ) 

Section 16-108.5 of the Public Utilities Act   ) 

 

 

REPLY BRIEF ON EXCEPTIONS OF  

THE PEOPLE OF THE STATE OF ILLINOIS 

 

NOW COME the People of the State of Illinois (“the People”), by Lisa Madigan, 

Attorney General of the State of Illinois, and pursuant to Part 200.830 of the Illinois Commerce 

Commission’s (“the Commission”) rules, 83 Ill.Admin.Code Part 200.830, hereby reply to the 

Brief on Exceptions and Exceptions filed by the Commonwealth Edison Company (“ComEd” or 

“the Company”). 

I. The Company’s Claims that it Met its Burden for Recovery of Expenses on its 

Long-Term Performance Share Awards Program Should be Rejected 

The Proposed Order concluded that the Company “failed to meet its burden in 

demonstrating that any portion of its Long-Term Performance Share Awards Program 

(“LTPSAP”) satisfies the requirements under Illinois law for inclusion in rates.”  PO at 43.  The 

ALJ’s supported this conclusion by noting that the Company’s LTPSAP is grounded upon the 

“operational and financial performance of all subsidiaries of Exelon, ComEd’s parent company.”  

PO at 43.  Further, the ALJs noted that  

[t]hese award grants depend on a management committee’s subjective assessment 

of the performance of all Exelon subsidiaries.  There are no direct payout 

percentages assigned to any of the goals and, thus, it cannot be determined what 

portion of an award is related to ComEd’s operational performance and what 
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weights were given to metrics related to EPS and the operations of other Exelon 

subsidiaries.   

PO at 43. 

The Proposed Order presented a thoughtful and well-supported conclusion on this issue.  

The Company, however, attempts to twist the findings of the Proposed Order by arguing that 

ALJ’s reached a conclusion that is somehow contrary to law.  ComEd BOE at 11.  As described 

in greater detail below, the Company’s arguments miss the mark.   

The Company persists in arguing that a portion of the LTPSAP should be recoverable, 

thereby subjecting itself to the type of analysis presented in Commonwealth Edison Co v. Illinois 

Commerce Comm’n, et al., 405 Ill. App. 3d 389 (2d Dist. 2010).  See ComEd BOE at 11.  The 

Proposed Order concludes, however, that LTPSAP is not a recoverable item.  PO at 43.  The People 

have, throughout this docket, contended that the LTPSAP expenses should be disallowed in their 

entirety because the plan fails to meet a threshold criterion of the Act: the Plan does not foresee 

achievement of ComEd-specific metrics in order to reward its employees.  Section 16-

108.5(c)(4)(A) of the Act requires a plan to be based on “achievement of operational metrics.”  

202 ILCS 16-108.5(c)(4)(A).  ComEd’s LTPSAP, however, does not directly tie employee 

payouts to ComEd-specific goals in these recoverable areas.  For example, the People noted in 

their Initial Brief that nothing in the LTPSAP indicates a direct link between the executive 

compensation and ComEd’s isolated performance.  AG IB at 20-21.  Instead, the Plan 

documents
1
 and the Company’s testimony

2
 demonstrate that the Plan conditions executive 

compensation under the Plan to Exelon’s overall performance, not ComEd’s performance.  AG 

IB at 20-22; AG Ex. 1.0 at 32-33.  Therefore, 100 percent of the expenses are properly 

disallowed under section 108.5(c)(4)(A) of the Act.  In the absence of a recoverable item, the 

                                                 
1
  ComEd Ex. 3.07, page 10 

2
  ComEd Ex. 4.0, page 31, line 650. 
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Commission need not engage in the selection of an appropriate recovery amount following the 

procedure delineated in the Commonwealth Edison case.  Therefore, despite the Company’s 

interpretation of Commonwealth Edison Co, the metrics tied to LTPSAP are not recoverable and 

it is within the Commission’s discretion to disallow these costs in their entirety – as the Proposed 

Order properly did in this case.  

Contrary to the Company’s argument, the Proposed Order does not suggest any 

“heightened” evidentiary requirement – it simply (and properly) concludes that the Company 

failed to meet its requirement under the Act.  In order to be allowed recovery, the Company was 

required to present evidence that employee compensation under the plan is based on metrics 

including those “related to budget controls, outage duration and frequency, safety, customer 

service, efficiency and productivity, and environmental compliance.”  202 ILCS 16-

108.5(c)(4)(A).  In this docket, the record evidence demonstrates the contrary.  Specifically, AG 

witness Brosch reviewed the Plan documents and found that, in order to even participate in the 

plan, an employee must be one of a select group of executives approved by the Compensation 

Committee of the Exelon Board of Directors.  Additionally, the LTPSAP does not directly or 

specifically tie any portion of awards under the Plan to ComEd’s operational performance.  

Rather, the awards are tied to the performance of the larger parent Exelon.  Therefore, the 

Proposed Order properly recommended that the Commission reject recovery of 100 percent of 

expenses associated with LTPSAP  

Therefore, for all of these reasons and those presented in the People’s briefs on this issue, 

the People urge the Commission to adopt the analysis and conclusion of the Proposed Order as 

drafted on the issue of LTPSAP expenses. 
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II. ComEd’s Claim That it Is Entitled To Recover Incentive Compensation Costs 

Associated With Employees Running Its Statutory Energy Efficiency Programs 

Through Formula Rates Should Be Rejected. 

ComEd argues in its BOE that it is entitled to recover, through the formula rates set in 

this docket,  certain “AIP” incentive compensation expenses associated with employees running 

ComEd’s Section 8-103 energy efficiency programs.  ComEd proposed to recover these costs, 

previously recorded as a regulatory asset, arguing that doing so is both “consistent with past 

regulatory practice” and authorized by Section 16-108.5(c)(4)(A) of the Act.  ComEd is wrong 

on both counts. 

First, ComEd should not be recovering so-called AIP incentive compensation costs 

associated with a statutory program that serves ratepayers, not ComEd’s business and 

shareholder interests.  Employees running these programs need no incentive to do that which is 

statutorily required under Section 8-103 of the Act.  ComEd shareholders can fund these costs if 

ComEd chooses to incent these employees to stated performance goals.   

Second, even if an argument could be made for ratepayer funding of incentive 

compensation costs associated with work that is required by law, the Commission could not have 

been clearer in its Order in Docket No. 10-0537 that the claimed expenses in no way satisfy the 

legal test of a showing of benefit to customers for recoverable incentive compensation costs.  

The Commission stated: 

Staff proposes to disallow all of ComEd’s incentive 

compensation expense that is related to the incremental employees 

hired by ComEd to implement its energy efficiency (“EE”) 

portfolio and whose costs are recovered through Rider EDA. The 

Commission adopts Staff’s proposal.  

This Commission has long required a showing of benefit to 

ratepayers due to AIP to recover incentive compensation cost. In 

this Docket, the Company had failed to show how the incentive 

cost it sought to recover relate to energy efficiency or how the AIP 

had been tailored for ComEd’s EE employees.  
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Under ComEd’s AIP plan as noted by Staff, the incentive 

compensation paid is barely related to ComEd’s incremental EE 

employees’ efforts. Under the Company’s AIP plan the base 

amount of incentive compensation paid to employees subject to the 

AIP Plan is the result of goal weights and KPI Performance pay 

out percentages. Eighty-five percent of the goal weights in the AIP 

Plan do not relate to energy efficiency let alone energy efficiency 

activities and programs approved in ComEd’s plan.  

The other fifteen percent is related to Focused Initiatives 

and Environmental Index. The record shows that for 2009 none of 

the Focused Initiatives and Environmental Index related to energy 

efficiency. For 2010 only 2 of the 13 Focused Initiatives and 

Environmental Index related to energy efficiency. Further, the 

record demonstrates that for the 2010 AIP Plan, the impact of 

energy efficiency performance on incentive compensation is at 

most 2% of the total incentive compensation paId. (Id., at 58; Staff 

Cross Ex. 2, at 10) Stated another way, ninety-eight percent of 

incentive compensation paid to incremental energy efficiency 

employees has nothing to do with energy efficiency. (Id.)  

As a result, the efforts of the incremental EE employees 

have very little to do with the incentive compensation which the 

Company seeks to recover from ratepayers through Rider EDA. 

This is further buttressed by the testimony of Company witness 

Fruehe who admitted on cross examination that EE employees do 

not do Underground Cable Program work, Substation Transformer 

Maintenance Work and Vegetation Management for Distribution 

and Transmission work, which compose some of the other eleven 

Focused Initiatives and Environmental Index upon which incentive 

compensation is based. (Tr., May 10, 2012, at 17-18) Because AIP 

is not tailored to energy efficiency and demand response measures 

approved in ComEd’s Energy Efficiency Plan that are ultimately 

implemented by ComEd for which ComEd seeks cost recovery 

through Rider EDA, ComEd is unable to meet the customer benefit 

standard set forth in past Commission orders.  

This docket is the first time the issue of AIP cost recovery 

has been brought to the Commission’s attention by Staff in a 

ComEd Rider EDA reconciliation proceeding. Therefore, the 

argument that AIP incentive compensation costs may have been 

previously recovered from ratepayers through ComEd’s Rider 

EDA is not a valid reason for the recovery of the AIP costs in this 

reconciliation proceeding. The allowance of these costs through 

Rider EDA would be contrary to several prior Commission orders 

regarding ComEd rates with respect to incentive compensation cost 

recovery in general.  

Similarly, the argument that the Commission directive in 

Docket 10-0570 that ComEd show in its next reconciliation how its 
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incentive compensation relates to energy efficiency exempts 

ComEd from that requirement in this Docket is misplaced.  

The Commission therefore adopts Staff’s recommendation 

to disallow the recovery of ComEd’s Plan Year 2 incentive 

compensation costs recovered through Rider EDA. The 

Commission adopts the reconciliation contained in Staff’s 

Appendix A which is attached hereto as an appendix to this Order. 

Staff proposes to disallow all of ComEd’s incentive compensation 

expense that is related to the incremental employees hired by 

ComEd to implement its energy efficiency (“EE”) portfolio and 

whose costs are recovered through Rider EDA. The Commission 

adopts Staff’s proposal.  

 

ICC Docket No. 11-0537, Order of October 17, 2012 at 24-25.  The Commission rejected these 

AIP expenses because they failed the customer benefits test – not because it determined they 

were more appropriately recovered through general rates.  None of these expenses belong in 

rates – not just the amounts claimed as a regulatory asset.   

Finally, ComEd’s claim that these expenses are permitted under Section 16-

108.5(c)(4)(A) is simply wrong.  This provision did not alter Illinois courts affirmation of the 

customer benefits test for the test of recoverability of incentive compensation costs.  As the 

Commission plainly concluded in Docket No. 10-0537, these costs fail that test.  The 

Commission should ensure that the final order in this docket includes no AIP costs in the rates 

set to take effect on January 1, 2014. 

III. ComEd’s Arguments Against the Proposed Order’s Adoption of AG Witness 

Effron’s and Staff Witness Johnson’s Well-Supported Billing Determinants 

Adjustment Should Be Rejected. 

The Proposed Order correctly adopted AG witness Effron’s and Staff witness Johnson’s 

recommendation that the billing determinants used to set rates reflect estimated annual growth in 

the number of customers in those classes to be consistent with the inclusion of 2013 New 

Business plant additions in rate base.  AG IB at 64-65.  Examples of these plant additions are 

equipment and line extensions to serve new residential or commercial development.  AG Ex. 2.0 
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(Effron) at 6.  The “New Business” component of the 2013 plant in service additions, 

approximately $149.3 million, represents facilities to accommodate customer growth.  Id. at 10.  

By utilizing the method approved by the Commission in Docket No. 12-0321, 0.19% of a portion 

of the billing determinants of the residential class and 0.09% of a portion of the billing 

determinants of the commercial class are being adjusted to recognize customer growth.  Id.  Staff 

witness Mr. Johnson agrees with Mr. Effron’s proposal.  Staff IB at 62.   

In their Brief on Exceptions, ComEd repeats its well-worn arguments that (1) adoption of 

the adjustment is contrary to EIMA provisions, and (2) “new evidence” in this case support a 

Commission retreat from its previous adoption of the adjustment in the prior ComEd formula 

rate dockets, Docket No. 11-0721 and 12-0321.  These arguments, as discussed below, should be 

rejected. 

A. Adjusting the 2012 Historical Billing determinants for New Business Is Not 

Unlawful. 

Citing Section 16-108.5(c)(4) and 16-108.5(c)(4)(H) of the Act, ComEd claims that 

“EIMA specifically addresses billing determinants, requiring the Commission to implement rate 

formulae and protocols that provide for use of ‘historical weather normalized billing 

determinants.’”  ComEd BOE at 18.  The Company claims that, therefore, “the 2013 customer 

count data that Staff and the AG propose selectively to substitute does not comply with EIMA.”  

Id.  

ComEd’s interpretation of the statute, however, fails.  In Docket Nos. 11-0721 and 12-

0321, the Company raised the same argument – an argument specifically rejected by the 

Commission.  In Docket 12-0321, the Commission concluded: 

The Commission agrees with CUB and AG/AARP that the statute is 

not at issue here. The statute calls for the filing of historical weather 

normalized billing determinants in the formula rate tariff; however, as CUB 
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and the AG/AARP assert, this requirement does not prevent the Commission 

from making the ratemaking adjustments necessary to ensure that the rates 

produced are prudent and reasonable. The statute itself requires that the 

Commission make a determination of prudence and reasonableness, and 

therefore the Commission can make appropriate adjustments to historical 

weather normalized billing determinants to affect such a determination.  

The Commission agrees that the same methodology, consistent with 

the Order in Docket 11-0721, should be used in this proceeding. In Docket 

11-0721, the Commission agreed with the AG/AARP proposal to include an 

adjustment to billing determinants for customer growth related to projected 

plant additions included in the rate base. The same adjustment is appropriate 

in this proceeding because, like Docket 11-0721, ComEd has included 

estimated distribution plant additions for New Business in the revenue 

requirement 

 

Docket No. 12-0321, Final Order (December 19, 2012) at 28.  As Staff noted in its Reply 

Brief in this proceeding, the Commission’s prior orders, in fact, are not contrary to Section 16-

108.5(c)(4) and (c)(4)(H) of the Act.  Section 16-108.5(c), in pertinent part provides as follows:  

The performance-based formula rate approved by the 

Commission shall do the following:  

Provide for the recovery of the utility’s actual costs of 

delivery services that are prudently incurred and reasonable in 

amount consistent with Commission practice and law. * * *  

* * *  

(4) Permit and set forth protocols, subject to a 

determination of prudence and reasonableness consistent with 

Commission practice and law, for the following:  

…(H)  historical weather normalized billing determinants;  

 

220 ILCS 5/16-108.5(c)(4)(H).  Both AG witness Effron and Staff’s proposed adjustment 

start with the Company’s historical weather normalized billing determinants, consistent with the 

Act and the Commission’s prior orders.  That being said, the provisions of EIMA make clear that 

the Commission in formula rate proceedings shall retain all of its traditional Article IX 

ratemaking powers and discretion to make adjustments based on reasonableness and prudence 

evaluations. Section 16-108.5(c) expressly provides that after ComEd filed its formula rate 

structure and protocols and its initial rates, the Commission “shall enter an order approving or 
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approving as modified,” ComEd’s formula rate, including initial rates, “as just and reasonable.” 

220 ILCS 5/16-108.5(c); Staff Reply Brief at 29-30.  In doing so, the Commission’s “review 

shall be based on the same evidentiary standards, including, but not limited to, those concerning 

the prudence and reasonableness of the costs incurred by the utility, the Commission applies in a 

hearing to review a filing for a general increase in rates under Article IX of [the Public Utilities 

Act].”  Id.  As Staff noted, “The Commission’s prior determination to match ComEd’s projected 

new plant additions to the effect that those projected new business plan additions have on billing 

determinants to ensure that ComEd’s formula rate would not allow it to recover more that ‘the 

utility’s actual cost of delivery services’ fits clearly within the Commission’s Article IX broad 

ratemaking authority to establish just and reasonable rates.”  Id.  

The billing determinants used in this docket should include the historical growth for 2012 

and provide the basis for collection of the 2013 inception revenue requirement. These billing 

determinants will persist into the reconciliation when the actual costs for 2012 are reconciled 

with the 2011 FERC Form 1 costs. The only way to capture the customer growth associated with 

the new business (or customer growth) resulting from 2012 plant additions is to adjust the billing 

determinants in the inception case. If understated billing determinants are used, ComEd will 

consistently over-recover its revenue requirement, which is unreasonable and not the intent of a 

statute designed to allow recovery of “actual costs.” 220 ILCS 5/16-108.5(d).  

Accordingly, ComEd’s argument that the billing determinants adjustment adopted in the 

Proposed Order is somehow inconsistent with the Act and unlawful, should be rejected. 

B. There is No “New Evidence” Introduced in This Docket That Supports Commission 

Rejection of the AG- and Staff-Proposed Billing Determinants Adjustment. 

In addition to its statutory interpretation theory, ComEd offers several arguments based 

on testimony submitted by ComEd witness Brinkman in support of its claim that the billing 
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determinants adjustment is inappropriate.  First, the Company asserts as a premise to its 

arguments that “[c]orrect billing determinants are essential if a utility is to have a reasonable 

opportunity to recover its approved revenue requirement over time.”  The People could not agree 

more.  It is undisputed that ComEd has included $917.8 million of 2013 projected plant additions 

in its delivery services rate base, offset by an associated increase of $396.8 million in the balance 

of accumulated depreciation. The Company has also recognized an increase of $178.9 million in 

the balance of accumulated deferred income taxes (“ADIT”), and a decrease of $14.9 million in 

the balance of construction work in progress. The net effect is to increase the Company’s 

delivery services rate base by $327.2 million.  In past rate cases, ComEd has recognized post-test 

year growth in sales and revenues, consistent with its proposed inclusion of New Business plant 

in its adjustment for post-test year plant additions. AG Ex. 2.0 at 6-7.  The purpose of the AG- 

and Staff-proposed adjustment is to match the billing determinants used in the determination of 

pro forma revenues (under both present and proposed rates) to the plant used to provide service 

included in rate base.  Without this adjustment to billing determinants, ComEd will consistently 

over-recover its revenue requirement. 

ComEd further argues, essentially, that because projected revenues from the new 

business expected from the new plant additions included in rates are relatively speaking small in 

amount and not guaranteed, the Commission should reject the proposed adjustment to formula 

rate billing determinants.  ComEd BOE at 19-20.  ComEd characterizes these “facts” as “new 

evidence” that cannot be ignored by the Commission.  This argument, too, should fail.     

ComEd’s argument that their new business plant additions account for just a small 

amount of the revenue requirement is not a persuasive argument for rejecting the well-supported 

billing determinants adjustment.  First, the adjustments for customer growth have even less of an 
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effect on the rates necessary to produce the Company’s revenue requirement.  That is, only 

0.19% of a portion of the billing determinants of the residential class and 0.09% of a portion of 

the billing determinants of the commercial class are being adjusted to recognize customer 

growth.  As noted by AG witness Effron, if customers should be unconcerned because the effect 

of New Business plant additions is relatively immaterial, then ComEd should be even less 

concerned about the adjustments to billing determinants to recognize customer growth.  AG Ex. 

2.0 at 9-10. 

ComEd further argues that its 2013 projected plant additions shift recovery of a portion of 

the Company’s 2013 plant investment costs from 2016 to 2014, “but they do not increase the 

costs that ComEd ultimately recovers, due to the reconciliation process.”  ComEd BOE at 19.  

This argument, too, rings hollow.  As noted by AG witness Effron, the recovery of the actual 

2014 revenue requirement in 2016 will include carrying charges at the Company’s weighted 

average cost of capital.  This puts the Company in exactly the same financial and economic 

position as if the actual 2014 revenue requirement were recovered currently in 2014. That is, 

although the full recovery does not take place until two years after the costs are incurred, the 

Company is compensated by the inclusion of carrying charges on the incremental amount 

recovered, so that the present value of the recovery is the same as if all the costs had been 

recovered contemporaneously.  Under the Company’s proposed method, the rates to produce 

those 2014 actual revenues would be based on 2012 billing determinants.  The billing 

determinants adjustment mitigates this mismatch, and in no way results in an unjustified loss of 

revenues to the Company.  AG Ex. 4.0 at 5. 

Finally, as an alternative argument, ComEd opines that if the Commission does adopt the 

adjustment, it should also update the billing determinants for usage per customer.  ComEd BOE 
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at 20.  This argument, too, should fail.  As noted by AG witness Effron, changes in use per 

customer are unrelated to New Business plant additions.  Second, it is difficult to quantify actual 

trends in use per customer with any reasonable degree of precision.  The data presented by the 

Company reflect the weather-normalized use per customer; but the weather-normalization 

process necessarily requires certain assumptions. The use of alternative (but still reasonable) 

assumptions could well yield differences in the calculated use per customer. The use per 

customer for a given time frame can also be influenced by temporary, non-recurring conditions 

other than weather.  In fact, using the same time periods used to calculate the customer growth 

rates (as identified below), the use per residential customer appears to be on an increasing trend 

(which, if recognized in the billing determinants. has the effect of producing lower rates).  

However, neither Mr. Effron nor Staff recommended that the billing determinants be adjusted to 

reflect increasing use per residential customer.  AG Ex. 2.0 at 9.  The Commission, too, 

specifically rejected this same argument in its Docket No. 12-0321 Order.  ICC Docket No. 12-

0321, Order of December 19, 2012 at 28.  No facts in this docket compel a different conclusion 

here. 

The record in this case makes clear that the Company has raised no new or novel 

arguments that should change the Commission’s approach to this issue.  The facts are similar in 

this docket, where the parties are raising nearly identical proposals, the Company is raising 

nearly identical arguments, and the issues facing the Commission have not fundamentally 

changed.  See Docket No. 12-0321, Final Order at 18-28.   

Based on the arguments presented here and in the People’s Initial and Reply briefs, the 

Commission should affirm the Proposed Order’s conclusion adopting the AG- and Staff-

proposed billing determinants adjustment.   
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IV. CONCLUSION  

For the foregoing reasons, the People of the State of Illinois request that the Commission 

issue an order consistent with the positions stated in the People’s Brief on Exceptions and this 

Reply Brief on Exceptions in this proceeding.  

      Respectfully submitted, 

The People of the State of Illinois  

By LISA MADIGAN, Attorney General  
 

 

By:_____/s/__________________________ 

Karen L. Lusson  

       Timothy S. O’Brien 

Assistant Attorneys General  

Illinois Attorney General’s Office  

100 West Randolph Street, 11th fl.  

Chicago, Illinois 60601 

Telephone: (312) 814-1136 

Telephone: (312) 814-7203 

Facsimile: (312) 812-3212  

E-mail: klusson@atg.state.il.us  

       tsobrien@atg.state.il.us  

mailto:klusson@atg.state.il.us
mailto:tsobrien@atg.state.il.us

