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AQUA ILLINOIS, INC.’S RESPONSE IN OPPOSITION  

TO THE CITY OF WILMINGTON’S “MOTION TO DISMISS PETITION  
OR IN THE ALTERNATIVE STRIKE TESTIMONY” 

 
 The City of Wilmington’s November 13, 2013 “Motion to Dismiss or in the Alternative 

Strike Testimony” is procedurally improper and baseless.  The Commission should deny it. 

By Notice dated November 4, the Administrative Law Judge set a briefing schedule on 

the Villages of Peotone and Monee’s October 29, 2013 “Motion to Dismiss Petition or in the 

Alternative Strike Testimony.”  Responses were due November 13; a reply was due November 

20.  (See ALJ Notice (Nov. 4, 2013).)  In accordance with the ALJ’s directive, on November 13, 

Aqua and the Commission’s Staff filed responses in opposition to the Villages’ motion.  (See 

Aqua Resp. in Opp. (Nov. 13, 2013); Staff Resp. in Opp. (Nov. 13, 2013).)  Wilmington also 

submitted a two-page “response” to the Villages’ motion that day.  However, Wilmington’s 

filing purported to join the Villages’ motion and offer further reasons why, Wilmington believed, 

Aqua’s petition requesting a Certificate of Public Convenience and Necessity in this proceeding 

should be dismissed.  (Wilmington Mtn./Resp. (Nov. 13, 2013).)   

 To the extent Wilmington intends its filing as a “response” to the Villages’ motion, the 

response is procedurally improper.  By submitting, on the ALJ’s November 13 response date, a 

filing purporting to join the Villages’ motion but offering additional grounds for it, Wilmington 

effectively has precluded Aqua from fully responding to the Villages’ motion by the established 
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response date.  For this reason alone, the Commission can and should disregard Wilmington’s 

procedurally defective November 13 filing. 

 To the extent Wilmington intends its filing as a new Rule 200.190 motion, see 83 Ill. 

Adm. Code § 200.190(a), the motion is baseless.  Wilmington first argues that Aqua’s petition 

should be dismissed “for the reasons set forth in the [Villages’] Motion.”  (Wilmington 

Mtn./Resp. at 1.)  For the reasons explained by Aqua and Staff in their November 13 responses 

in opposition, however, the Villages’ motion should be denied.  Wilmington also argues that 

Aqua’s petition should be dismissed because, in Wilmington’s view, Aqua’s rebuttal evidence 

“has not established that its proposed certificated area is in the public convenience or is 

necessary.”  (Id. at 2.)  Aqua disagrees.  Regardless, deciding whether Aqua’s evidence has 

established the basis for a Certificate is the purpose of this proceeding.  See 220 ILCS 5/8-406.  

And it is a decision for the Commission to make, not Wilmington.  Further, the Commission 

must base its decision on the record evidence.  220 ILCS 5/10-103 (in all Commission 

proceedings, decisions “shall be based exclusively on the record for decision in the case”); 220 

ILCS 5/10-201(e)(iv) (the Appellate Court shall reverse a Commission decision not based on the 

record evidence).  The record evidence here, however, has not closed.  Thus, Wilmington’s 

motion is not only baseless, but also premature.  The Commission should deny it.  Wilmington’s 

arguments are more appropriately left for post-hearing brief.1 

  

                                                
1 Wilmington also seems to confuse the Commission with its Staff, arguing that the legal interpretations offered by 
Staff witness Mr. William Atwood in his direct testimony in this case should be accorded the deference due the 
Commission’s interpretation of the statutes it implements.  (Wilmington Mtn./Resp. at 2.)  Put simply, Wilmington 
has this wrong.  Aqua is aware of no authority—and Wilmington cites none—that suggests that any deference is due 
to the legal interpretations of witnesses before the Commission, including Staff witnesses.  In fact, legal testimony 
generally is improper.  See, e.g., N. Moraine Water Reclam. Dist. v. Ill. Comm. Comm’n, 392 Ill. App. 3d 542, 573 
(2009) (“[A] witness may not give testimony regarding statutory interpretation, even if the witness is an attorney.”).  
It is the Commission’s legal interpretations that are due deference, not its Staff’s.  For this reason as well, the 
Commission should deny Wilmington’s meritless motion. 
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Dated: November 27, 2013      

 
Respectfully submitted, 
 
AQUA ILLINOIS, INC. 
 
/s/ Anne M. Zehr 
One of its attorneys 
 
Albert D. Sturtevant 
Anne M. Zehr 
Hanna M. Conger 
WHITT STURTEVANT LLP 
180 N. LaSalle, Suite 2001 
Chicago, Illinois 60601 
(312) 251-3017 
sturtevant@whitt-sturtevant.com 
zehr@whitt-sturtevant.com 
conger@whitt-sturtevant.com 
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CERTIFICATE OF SERVICE 
 

I, Anne M. Zehr, an attorney, certify that on November 27, 2013, I caused a copy of the 

foregoing Aqua Illinois, Inc.’s Response in Opposition to the City of Wilmington’s “Motion to 

Dismiss Petition or in the Alternative Strike Testimony” to be served by electronic mail to the 

individuals on the Commission’s Service List for Docket No. 13-0246. 

 

/s/ Anne M. Zehr 
One of the attorneys for 
Aqua Illinois, Inc. 

 


