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REPLY BRIEF OF  
THE PEOPLE OF THE STATE OF ILLINOIS 

 
I. INTRODUCTION 

The People of the State of Illinois, by and through LISA MADIGAN, Attorney General 

of the State of Illinois (the “People” or “AG”) pursuant to the Commission’s rules, 83 Ill. Adm. 

Code 200.800, and the schedule established by the Administrative Law Judges, file their Reply 

Brief in response to the Initial Briefs of Illinois-American Water Company (“IAWC” or the 

“Company”) and the Staff of the Illinois Commerce Commission (the “Staff”) in connection with 

the reconciliation of IAWC’s 2009 purchased water and sewage treatment services under the 

Public Utilities Act and Part 655 of the Commission’s rules. 

The Company raised only one issue in its Initial Brief, and the People will address that 

issue squarely in this Reply Brief.  Despite the Company’s protestations, the Commission should 

hold the Company responsible for one-third of the excess flow charges in the Country Club 

district, just as the Commission ordered in Docket No. 09-0151. 

II. The Company Did Not Prudently Upgrade Its Country Club District 
Infrastructure When It Needed To and Must Be Held Accountable. 

 
The Company spends five pages of its Initial Brief seeking to avoid accountability for its 

failure to maintain its infrastructure in the Country Club district in a fashion that would prevent 
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inflow and infiltration (“I/I”) in the years leading up to 2009, which is the year under 

consideration in this docket.  When evaluating prudence within a reconciliation review, the 

Commission applies the standard of care which a reasonable person would be expected to 

exercise under the same circumstances encountered by utility management at the time decisions 

had to be made.  Illinois Power Co. v. Illinois Comm. Comm’n, 245 Ill. App. 3d 367, 371 (3d 

Dist. 1993) (emphasis added).  Despite the Company’s eagerness to pass the proverbial buck, the 

Commission should, consistent with its Order in Docket 09-0151, allow the Company to charge 

consumers for only two-thirds of the excess flow charges in the Country Club district for 2009.  

Docket 09-0151, Order at 40-41 (July 31, 2012). 

The Company knew since several years before 2009 that I/I into the Country Club 

sanitary sewer system posed a problem for excess flow charges.  Staff Ex. 2.0 at 7:143-154.  

However, there is no evidence in this docket that prior to receipt of a second sewer evaluation 

study on the problem in February 20091, the Company took any action to upgrade its Country 

Club district infrastructure to ameliorate the problem.  For the reasonable person, prudence 

entails prospectively addressing risks, rather than responding too late to bad news.   

The Company states at page 6 of its Initial Brief that its witness, Michael A. Smyth, 

“provided new evidence regarding the significant steps the Company has taken to improve the 

sanitary system in the Country Club Service Area since the 2009 sewer service system evaluation 

study” (emphasis added).  The word “since” is doing a lot of work in that statement, because, as 

the People demonstrated at page 14 of their Initial Brief, much of the rehabilitative work to the 

Country Club district infrastructure done in recent years, including lining of 90 sanitary sewer 

laterals, replacement of a 10” sewer line, and replacement of the lift station and force main line, 

                                                
1 Docket No. 09-0151, AG Ex. 1.4(a) on reopening. 
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was begun after calendar year 2009.  Moreover, the only work done in 2009 was begun in 

September (id.).   

The Company asserts at footnote 2 of its Initial Brief on page 7 that “[i]n light of the 

significant rehabilitation work completed on the ‘public’ side, it is now likely that a greater 

portion of overall I/I can be attributed to the ‘private’ side than the ‘over one third’ SSES report 

figure that was cited in the . . . 09-0151 Commission Order.” 2  Whether this statement is true or 

not, the time frame under consideration in this proceeding is not “now,” i.e. November 2013, but 

rather 2009.  The Company notes at page 5 of its Initial Brief that “during high rainfall events, 

unauthorized connections of footer and storm drains to the sanitary system may dramatically 

affect the amount of sewage flows through the sanitary sewer collection system.”  What it does 

not mention is that the only program the Company can cite to address unauthorized private 

connections is its grant and loan program.  This program offers loans or grants to assist 

homeowners with the cost of severing their unauthorized connections and was not initiated until 

October 2009, as discussed at page 14 of the People’s Initial Brief.  Significantly, 

correspondence to customers alerting them to the loan/grant program did not begin until 2010 

(id.).  The Company did not offer any evidence as to how many customers actually took 

advantage of the loan/grant program in 2009; Staff witness Atwood stated in direct testimony 

that no customers took advantage of the loan/grant program in that year.  Staff Ex. 2.0 at 8:170-

171. 

The Company also argues at page 7 of its Initial Brief that excess flow charges are “in 

many cases the result of factors outside of IAWC’s control” due to inclement weather conditions.  

                                                
2 The Sanitary Sewer Evaluation Study completed for the Company by RJN Group, Inc. in 2009 divided defects 

causing I/I into (1) “public sector” inflow sources, including main line, manholes, and cross connections, and (2) 
“private sector” inflow sources, including sump pumps, window well drains, downspouts, and foundation drains.  
Docket No. 09-0151, AG Ex. 1.4(a) on reopening at 4-5.   
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While it cannot be disputed that no one can control the weather, the Company has the power to 

improve both the public infrastructure in the Country Club district, as shown by the work items 

on IAWC Exhibit 2.01, and the loan/grant program for private homes described in the 

Company’s response to DR WHA 2.07 (contained in AG Group Exhibit 1).  Nowhere in the 

record did the Company introduce evidence showing that the various infrastructure upgrades 

addressed, weakened, or eliminated the relationship between rainfall and I/I in the Country Club 

district. 

The Company also states at pages 7-8 that “in February 2009, rainfall was 200% of the 

normal amount for northeastern Illinois according to the National Climatic Data Center” and that 

“October 2009 was the wettest on record in Illinois and 2009 was the second wettest year on 

record in Illinois,” citing its Exhibit 1.0.  Notwithstanding the statements about the severity of 

rain in February and October 2009, those months did not produce the highest excess flow 

charges owed to the City of Elmhurst in 2009; the excess flow charges in March, April, and June 

of 2009 ($25,689, $21,396, and $21,367, respectively) were higher than the excess flow charges 

in February and October ($18,993 and $17,908, respectively).3  Accepting the Company’s 

contention that February and October of 2009 were months of unusually severe rain, it is not 

obvious that there was a strict correlation between intensity of rainfall and the excess flow 

charges in the Country Club district. 

The Company then goes on, at page 8 of its Initial Brief, to compare its plight to that of 

the municipal sewage system in the neighboring City of Elmhurst.  However, the Company’s 

Exhibits 2.01R and 2.02R did not show that the heavy April 2013 rains led to analogous I/I into 

the City of Elmhurst’s sanitary sewer system; rather, the news article and photographs in Exhibit 

2.01R depict overland flooding in Elmhurst.  The letter from the Acting Mayor of Elmhurst 
                                                
3 AG Group Exhibit 1, IAWC Response to Staff Data Request MHE 4.02, Attachment 1, Column k. 
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reproduced at IAWC Exhibit 2.02R briefly mentions at page 1 an “increase[] [in] the amount of 

water that went into our storm sewer system,” but does not quantify that effect, and says nothing 

about the City’s sanitary sewer system or I/I therein. 

The Company concludes its argument at page 8 of its Initial Brief by pleading that “as the 

evidence concerning the recent 2013 weather events displays, even after completion of extensive 

rehabilitation of the ‘public’ side of the system, the Country Club system (like all systems in this 

geographic area) is still impacted by the few, but intense, weather events that may occur each 

year.”  However, Exhibits 2.01R and 2.02R, which dealt with the recent April 2013 storm, said 

absolutely nothing about how the Country Club sanitary sewer system was impacted by the April 

2013 rainstorm; the exhibits referred to overland flooding and unmeasured I/I into the storm 

sewer system in the City of Elmhurst.  The record in this proceeding closed on September 25, 

2013; the Company could have, by that time, provided evidence of the impacts of the April 2013 

DuPage County rainstorm upon the Country Club district infrastructure, but chose not to. 

In summary, it is clear that the Company could have and should have done more to 

improve its infrastructure in the Country Club district to be resilient to rainstorms prior to 2009 

to prevent excess flow charges.  Following similar reasoning as the Commission applied in 

Docket No. 09-0151, the Company should be responsible for 1/3 of the $120,181.50 of excess 

flow charge incurred from January through December 2009 in the Country Club district, and thus 

$40,060.50 should be disallowed from the Company’s recovery for that district.  The 

approximately $120,000 of excess flow charge constituted an increase of 67 percent over the 

non-excess-flow, or regular, charge of $179,157.984 in the Country Club district for 2009.  Even 

under the People’s proposal to deny recovery of one-third of the excess flow charge, Country 

                                                
4 This figure was arrived at by adding (i) the $169,867.64 at the bottom of Column j on the Attachment to the 

Company’s response to DR MHE 4.02 (ii) to the unallocated $9,290.34 in the second “March” row on that 
attachment. 
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Club ratepayers will be responsible for $80,121 of the $120,000 excess flow charge, which still 

has the effect of increasing the approximately $179,000 of regular charge by approximately 45 

percent.5  The burden on Country Club ratepayers from excess flow charges is still great. 

III. CONCLUSION 

WHEREFORE, the People of the State of Illinois respectfully request that the 

Commission enter an order consistent with the recommendations made in this Reply Brief and in 

the People’s Initial Brief.  

Respectfully submitted, 

PEOPLE OF THE STATE OF ILLINOIS  
By Lisa Madigan, Attorney General 

 By:  ____________/s_________________ 

   Susan L. Satter 
  Sameer H. Doshi 
  Assistant Attorneys General 
  100 W. Randolph Street, 11th Fl. 
  Chicago, Illinois 60601 
  Telephone:  (312) 814-1104/8496 
  Facsimile: (312) 814-3212 
  E-mail:  ssatter@atg.state.il.us 

                      sdoshi@atg.state.il.us  
  
 

November 27, 2013 

                                                
5 AG Group Exhibit 1, IAWC Response to Staff Data Request MHE 4.02, Attachment 1, Columns j, k, l. 


