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 NOW COMES the Staff of the Illinois Commerce Commission, by and through its 

undersigned counsel, and pursuant to Section 200.800 of the Rules of Practice before 

the Illinois Commerce Commission, states, for its Reply Brief in the above captioned 

proceeding, as follows:  

 
I. Reply to Illinois-American Water Company 

 The Illinois American Water Company (IAWC) concedes, as it must, that the 

Commission’s 2008 Reconciliation Order1 determined that IAWC should be responsible 

for half of the sanitary sewage excess flow charges in its Country Club District (“Country 

Club”) that the Commission determined to originate on the “public” side of the system. 

IAWC IB, 5-6, citing 2008 Reconciliation Order. 

 The Company observes that: 

The Commission concluded that the Company should have taken more 
steps to address I/I problems in the “public” (i.e., company owned) side of 
the system and ultimately ordered that responsibility for excess sewerage 
flow charges (minus the amount attributed to customer owned (“private”) 
sources be split between the Company and customers. As a result, the 
Company was unable to recover 1/3 of the costs it incurred that were 
associated with the excess sewer flow charges. 
 
IAWC IB, 6 

 

 Despite the Company’s protestations, the Commission should do as it did in the 

2008 Reconciliation Order and require the Company to bear the cost of 50% of the 

excess flow charges on the public side.  

In its Initial Brief, the Company relies on two factors which, in its view, should absolve 

it from bearing the cost of excess flow charges.. First, it contends that 2009 was an 

1  Order, Illinois-American Water Company: Application for Approval of the Annual Reconciliation of 
Purchased Water and Purchased Sewage Treatment Surcharges Pursuant to 83 Ill. Adm. Code 655, 
Docket No. 09-0151 (July 31, 2012) (2008 Reconciliation Order) 
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unusually wet year. IAWC IB, 4, 6, 7. It is the Company’s contention that excess flow 

charges attributable to inflow and infiltration (I/I) are largely attributable to weather 

conditions. Id., 7, 8.  Second, it contends that beginning in late 2009, it has taken steps 

to ameliorate the public side I/I problem. Id., 6. Neither of these contentions has merit, at 

least for this reconciliation year. 

The excess flow charges result from high sewage flows, caused by I/I, that 

exceed certain limits contained in an Agreement between the Company2 and the City of 

Elmhurst, dated November 17, 1975, pursuant to which the City is authorized to increase 

wastewater disposal charges by a factor of 10 when flows from the Country Club District 

exceed 415 gallons per minute (“gpm”), or when the maximum daily sewage flow 

exceeds 600,000 gallons per day (“gpd”). Staff Ex. 2.0, 5-6. In this reconciliation year, 

the costs of wastewater disposal have increased by 67% as a result. Id., 7.  

 Staff fully agrees with the Company’s contention that wet weather precipitation is 

the source of surface and ground water that can result in I/I.  However, it is this water, 

combined with the defects in the Company-owned Country Club’s sanitary sewer 

collection system that result in the entry of I/I into the sewer system. Staff Ex. 2.0, 2, 3.  

The record in this proceeding reflects that the Company has had, and has known that it 

had, a significant I/I problem in the Country Club District since at least 1999. Staff Ex. 

2.0, 7. Further, the record reflects that the company has known since at least 2002 that 

Elmhurst intended to start metering wastewater flow from the Country Club district. Id.  

Given the evidence presented during this docket regarding the existence of high sewage 

flows associated with I/I, the Company should have reasonably concluded prior to 2009 

2  In fact, IAWC’s predecessor in interest, Citizens Utility Company of Illinois, executed the contract. 
Staff Ex. 2.0, 6. IAWC assumed Citizens’ rights and obligations under the contract when it purchased the 
Country Club District. Id.  
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that wet weather precipitation and associated I/I will occur from time to time.  The fact 

that the excess sewage flow overage problem only occurs periodically does not absolve 

the Company of any responsibility to address it. 

Had the Company taken any affirmative steps to ameliorate the I/I problem at that 

time, Staff’s recommendation might be different. The problem is, however, that the 

Company appears to have done no such thing. As long as the costs associated with the 

I/I problem could be passed along to customers, it appears that the Company was 

prepared to do nothing. Only when it appeared likely that the Company might bear some 

of the costs did it take steps to address the I/I problem. 

This goes directly to Staff’s second point. While the Company has indeed begun 

taking steps to address the I/I problem in the Country Club District, those measures 

cannot be attributed to this reconciliation year, for the simple reason that the measures in 

question were not commenced until the end of the reconciliation year. The Company 

conducted a study of its sanitary sewer collection system in 2009, Staff Ex. 2.0, 8. 

However, these measures were clearly implemented in response to a study completed in 

2009, IAWC Ex. 2.0, 3, and have been completed “since” 2009, and apparently towards 

the end of the year. Id.; see also Staff Ex. 2.0, 8 (improvements were not completed until 

the end of December 2009 and thereafter). Accordingly, while the Company has taken 

steps which might affect subsequent reconciliation years, they cannot be deemed to 

have affected this reconciliation. 

This being the case, the Staff recommends that the Commission conclude as it 

did in the 2008 Reconciliation Order and find that the Company should be responsible for 
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half of the sanitary sewage excess flow charges in its Country Club District that the 

Commission determined to originate on the Company-owned “public” side of the system.  

 
 

II. Reply to the Attorney General 

The Attorney General (AG) did not submit testimony in this proceeding. 

Nonetheless, the AG seeks to re-litigate an issue it lost in the 2008 Reconciliation Order 

– the Commission-authorized allowance of 1.25% for unbilled, authorized consumption. 

See, generally, AG IB, 2-11. 

As the Commission noted in ins 2008 Reconciliation Order, unbilled, authorized 

consumption consists of: “water [which] is actually used -- but [which] is not metered and 

billed -- for various known purposes such as hydrant and main flushing, street cleaning 

and fire fighting.” 2008 Reconciliation Order, 24.  

 

The Commission further ruled as follows in the 2008 Reconciliation Order that: 

Whether the costs of water used for hydrant and main flushing are 
costs that are properly recoverable through the surcharge under the terms 
of Part 655 is discussed below, as is the question of whether use of the 
[American Water Works Association] M36 Manual default value of 1.25% 
provides an appropriate estimate of the amount unbilled-authorized water 
usage.  

 
As indicated above, the AG argues that the costs recovered in 

IAWC’s 1.25% adder includes costs of water used in Company facilities, 
such as water used in Company mains when it flushes them, which is 
prohibited in Section 655.30(d) of Part 655. …[.] 

 
Staff and IAWC take issue with the AG’s position as discussed 

above. Among other things, Staff and IAWC assert that periodic flushing of 
mains and hydrants is required by Commission rules, and benefits 
customers, and that Part 655 is not intended to exclude recovery of those 
costs. (Staff Initial Brief at 11-12) Staff states that water utilities in Illinois 
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have always been allowed to recover these costs in previous purchased 
water surcharge reconciliations.  

 
… The question is not simply whether the water use was reasonable 

or customers benefitted. Although these tests have been met, the cost 
must also be one that is properly recoverable through the surcharge 
mechanism under the terms of the statute and the Commission rules 
authorizing the use of the surcharge.  

 
…[T]he Commission finds that recovery of the costs in question is 

not precluded by Section 655.30(d). Although the term “facilities” is not 
defined, the language in 655.30(d), when viewed as a whole, suggests a 
narrower reading of the term than is offered by the AG. In that subsection, 
the word “facilities” appears only once. Recovery of costs of “sewage 
treated for [utility-owned] facilities” is also precluded. All things considered, 
it appears that the language as used in the context of 655.30(d) is intended 
to apply to such places as Company buildings or other structures where 
water is used or sewage is generated, rather than to water usage occurring 
in the Company-owned distribution system -- which is used to move 
purchased water to the customer -- or to hydrants connected thereto.  

 
… 

 
As discussed above, the AG also argues that the LMO-2 reports 

submitted to the Illinois Department of Natural Resources (“IDNR”) showed 
that IAWC reported a substantially lower amount of unbilled, authorized 
consumption than the 1.25% IAWC seeks to add to consumers’ bills. IAWC 
and Staff offer several reasons, as identified above, why IDNR LMO-2 form 
data should not be used to estimate or calculate the surcharge 
reconciliation. For example, an IAWC witness identified types of hydrant 
uses not reflected in the report. (IAWC Ex. 2.0R at 6)  

 
As part of its argument regarding LMO-2 reports, the AG asserts 

that when “company-use water” is removed from the reconciliation, 
“consistent with Section 655.30(d) of the Commission’s rules,” the 
remaining unbilled, authorized consumption is insignificant. (AG Initial 
Brief at 25) As explained above, however, the AG’s recommendation 
based on its interpretation and application of Section 655.30(d), which 
excludes “water used in [Company] facilities,” is not adopted in this Order. 

  
…[T]the Commission agrees with Staff and IAWC that use the 

1.25% value in the AWWA M36 manual provides a reasonable and more 
accurate estimate of the amount of unbilled-authorized consumption for 
such uses as hydrant and main flushing, firefighting and street cleaning, 
for the reconciliation year. 
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As discussed above, Staff also recommends, over IAWC’s 
objections, that the Commission order the Company to track unbilled-
authorized water consumption for one year. Staff suggests that the 
Company be ordered to “undertake review of any available data on 
procedures and techniques used during its tracking program conducted in 
American Water's Pennsylvania Districts,” and to “undertake sufficient 
discussions and correspondence with Staff to develop a satisfactory plan 
that outlines the various water uses to be tracked as well as the methods 
that will be used to track them.” (Staff Initial Brief at 17)  
 

Having reviewed the record, the Commission finds that the Staff 
recommendation should be adopted. The underlying issue has been a 
difficult and contentious one in the last two IAWC reconciliations, and 
tracking should be of benefit in accurately estimating unbilled-authorized 
usages for future periods. Although IAWC objects to Staff’s tracking 
proposal as being unnecessary, impractical and inaccurate, Staff points 
out that IAWC has previously stated it would track water used in non-
revenue generating activities in some areas in Illinois, and that its parent 
company found the means to track such usage in its Pennsylvania 
districts. Thus, if IAWC wishes to continue to include an amount for 
unbilled-authorized consumption in its surcharge, then it is reasonable to 
expect the Company to attempt to track such usage for a period of one 
year as proposed by Staff.  
 

Based in part on some of the clarifications suggested on page 4 of 
IAWC’s BOE as modified on page 4 of Staff’s RBOE, IAWC is directed to 
work with the Staff of the Commission’s Water Department to develop 
appropriate methods of tracking unbilled-authorized water consumption for 
a one-year period. As part of this effort, IAWC will endeavor to provide to 
and review with Staff the procedures used by IAWC’s parent company for 
tracking and estimating unbilled-authorized consumption in Pennsylvania. 
In light of the alleged difficulty in tracking usage outside of IAWC’s control, 
the Commission authorizes IAWC to develop, in conjunction with Staff, 
estimation procedures for unbilled authorized consumption that is outside 
IAWC’s control or is otherwise difficult to verify. Further, in order to 
properly match the one-year tracking period with the next applicable 
corresponding reconciliation year, the Commission orders the tracking 
period to begin on January 1, 2013. The results of this tracking shall be 
presented as part of the reconciliation case for that year. Whether the 
results are reasonably inclusive of all forms of unbilled authorized 
consumption, or support use of the 1.25% value, can be addressed in the 
reconciliation proceeding. 

 
2008 Reconciliation Order, 25-27 (emphasis in original) 
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As noted, the AG now attempts to re-litigate the issues decided by the 

Commission in the 2008 Reconciliation Order, this time without benefit of any witness 

testimony. This attempt should be rejected. 

The Commission’s 2008 Reconciliation Order, as recited above, disposes of the 

AG’s arguments on a preemptive basis. The AG is left to argue that the Commission’s 

decisions are not res judicata. AG IB, 5. However, the AG has adduced, if anything, less 

evidence in this proceeding than it did in support of its position in the 2008 Reconciliation 

Order. For example, as noted above, the Commission rejected the use of the LMO-2 

forms in favor of the AWWA standards. The AG continues to rely on LMO-2 information. 

See AG IB, 5, et seq. 

In its 2008 Reconciliation Order, the Commission adopted a simple and sensible 

solution to the unbilled authorized consumption issue. First, the Commission permitted 

the Company to utilize the 1.25% allowance from the AWWA M36 Manual, relied upon 

by water engineers. Second, it required the Company to track, beginning on January 1, 

2013, unbilled, authorized consumption for a one-year period, corresponding with the 

2008 reconciliation year. Third, it directed the Company to work with Water Department 

Staff to develop appropriate methods of tracking unbilled-authorized water consumption 

for a one-year period. The Company has undertaken to both track unbilled, authorized 

consumption, and to work with Water Department Staff in compliance with the 

Commission’s second and third directives. IAWC Ex. 3.0, 7-8. 

 
IV. Conclusion 

 Not all of the excess sewage flow overage costs were prudently incurred.  Staff is 

unable to quantify the amount of the overage costs that were prudently incurred.  
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However, it is not equitable that the customers should bear the entire burden of the 

overage charges for the I/I related excess sewage flows.  Staff recommends that the 

Commission rule as at did in its 2008 Reconciliation Order and find that the one-third of 

I/I constituting inflow from foundation drains should be excluded from overage charges, 

and the remainder split evenly between customers and the Company. 

Finally, Staff recommends adoption of schedules presented by Staff witness Mary 

H. Everson with her Direct Testimony. See Staff Ex. 1.0, generally; see also Staff Ex. 

1.1, 1.2 AH, 1.2 CS, 1.2 DC, 1.2 F, 1.2 SW, 1.2 SB, 1.3, 1.4 CC, 1.4 VV, 1.4 RO, 1.4 

RM. 

 WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein. 

 

November 27, 2013     Respectfully submitted, 
 
       ____________________ 

Matthew L. Harvey 
llinois Commerce Commission 
Office of General Counsel 
160 North LaSalle Street 
Suite C 800 
Chicago, Illinois  60601 
T: 312/ 793-2877 
F: 312/ 793-1556 

Counsel for the Staff of the 
       Illinois Commerce Commission 
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