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1                       PROCEEDINGS

2             JUDGE VON QUALEN:  By the authority vested

3 in me by the Illinois Commerce Commission, I now call

4 Docket No. 13-0252.  This docket was initiated by the

5 FutureGen Industrial Alliance, Inc.  The application

6 concerns a request for a certificate authorizing the

7 construction and operation of a carbon dioxide

8 pipeline and a limited grant of authority to take and

9 acquire interest in property pursuant to Section 20 of

10 the Carbon Dioxide Transportation and Sequestration

11 Act.

12                   May I have the appearances for the

13 record.  First on behalf of the Applicant.

14             MR. BARRY:  Kyle Barry for the FutureGen

15 Industrial Alliance, Inc., and I'm with Husch

16 Blackwell LLP, 118 South Fourth Street, Unit 101,

17 Springfield, Illinois 62711 -- excuse me -- 62701.

18             JUDGE VON QUALEN:  And for Staff.

19             MS. SWAN:  On behalf of the Staff of the

20 Illinois Commerce Commission, Kimberly Swan, 160 North

21 LaSalle Street, Suite C-800, Chicago, Illinois 60601.

22             JUDGE VON QUALEN:  Are there any others

23 wishing to enter an appearance?

24                      (No response.)
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1             JUDGE VON QUALEN:  Let the record show no

2 response.

3                   This matter comes on for a status

4 hearing this morning.  We have previously scheduled

5 for a draft order to be filed by FutureGen and Staff.

6 I understand that there has been a slight disagreement

7 as far as drafting the order.  Would someone like to

8 tell me what the status is?

9             MR. BARRY:  Sure.  I'd be happy to, Judge.

10 We -- We diligently prepared working with Staff's

11 attorneys an approximately 25-page proposed draft

12 order, and it became clear as we approached the

13 November 1st deadline that there's a difference of

14 interpretation relating to provisions in the statute,

15 in particular when -- what the effect or, I guess, the

16 effective date of a certificate would be once the

17 Commission enters a final order, and so I guess I just

18 wanted to emphasize that we, I think, are in large

19 part in agreement on most of the proposed order with

20 the exception of three or four sentences, I would say,

21 and so I guess what I've talked about with counsel is,

22 I guess, briefing the singular issue in front of your

23 Honor if that's what your Honor's pleasure is.

24                   I guess I'm not sure what procedure
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1 you would prefer to follow here because that would be

2 one option if you'd prefer to have the issue briefed

3 just because I think -- correct me if I'm wrong here,

4 counsel -- I think it's just a question of the -- a

5 legal question of when the final order would be

6 effective.

7             MS. SWAN:  Judge, this is Kim Swan.  I -- I

8 wouldn't characterize it quite the same way, but I

9 think that at the end of the day what we are coming up

10 against is an unexpected legal issue where we have

11 different interpretations of some of the statutes that

12 are applicable as to the conditions that must be

13 applied by the Commission pursuant to the statute.  So

14 I think that, you know, however we characterize it,

15 what Staff would propose is exactly what Mr. Barry is

16 proposing is briefing legal issue limiting the briefs

17 to this legal issue, which I think although we're

18 describing it somewhat differently, we agree what the

19 legal issue is pertaining to -- in terms of what

20 section of the statute it is.  I think the way we're

21 presenting it has a lot to do with our own

22 interpretation.

23             MR. BARRY:  And I guess I'm certainly okay

24 with doing -- filing briefs on this particular issue.
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1 My question again is whatever -- we'll do whatever

2 your pleasure is obviously, your Honor.  Would it also

3 be helpful to see the rest of the draft proposed

4 order?  Would you like to see -- We basically have --

5 I think, a draft proposed order in place with some,

6 with a disagreement with three or four sentences.  I

7 don't know if it would be helpful for you to see both

8 versions.  I just throw that out there because I'm not

9 sure what your preference is.

10             JUDGE VON QUALEN:  Thank you.  I appreciate

11 that.  Yes, I would like to hear from Staff and

12 FutureGen as to what your different views of the issue

13 are.  I think that would be very helpful.  I would

14 suggest maybe what could be done is the draft order

15 could be filed with nothing in the area, wherever it

16 is, where the two parties disagree on what the draft

17 order should say, and then with your briefs each of

18 you could include in your briefs what you would

19 propose or what you think the order should say in that

20 section.  That way I can see what it is you propose

21 for the whole order, and I can -- and without having

22 the disagreed upon portion of it, I can then see what

23 each of your views are on the portion that's

24 contested.
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1             MR. BARRY:  Counsel, do you think that

2 would work?  I mean I guess we could just put a

3 bracket around the paragraphs or the sentences where

4 we disagree on the language.

5             MS. SWAN:  I think that would be very

6 workable.  I do -- I would request that we would be

7 able to work together before something is filed so

8 that we -- we're both on the same page as far as what

9 is omitted or placed in brackets, but otherwise I

10 think that's -- that's a good plan.

11             JUDGE VON QUALEN:  All right then.  Do the

12 parties have a date that you would propose for the

13 briefing?

14             MS. SWAN:  We have not had a chance to talk

15 with Company counsel, your Honor, but Staff would

16 propose roughly two weeks for briefs.  It would put us

17 the week of November 25th, which is right before the

18 Thanksgiving holiday.

19             JUDGE VON QUALEN:  Mr. Barry.

20             MR. BARRY:  That's fine, but I guess would

21 that -- would that account for the entire briefing

22 schedule, or are we talking about one round of briefs,

23 or I guess it's up -- it's up to the pleasure of your

24 Honor whether you think that one round of briefs or
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1 whether you would prefer to have replies as well.

2             JUDGE VON QUALEN:  I would suggest that

3 reply brief might be helpful.  It doesn't seem like

4 there needs to be too much time built in for that, and

5 it looks like then there will need to be a proposed

6 order as well, and when would the draft that the

7 parties have prepared so far, would that be able to be

8 filed in advance, simply because when it's filed, then

9 I can begin looking at it and working on the entire

10 order, or if it's filed with the briefs, then I will

11 not commence looking at it until the briefs.

12             MR. BARRY:  I certainly think the order's

13 already drafted.  It's a question of determining what

14 language is omitted.  So I guess that depends on the

15 lawyer's schedule here.  You think we could do that by

16 the end of the week, Ms. Swan?

17             MS. SWAN:  I think we could probably

18 endeavor to get something filed in the next few days,

19 you know, as long as we just need to coordinate very

20 minor, you know, agreement on what -- what exactly to

21 amend.

22             MR. BARRY:  So would the 15th work then?

23             MS. SWAN:  Yes, for Staff it would be fine.

24             JUDGE VON QUALEN:  All right .  And then
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1 are you suggesting the Monday, the 25th, for the

2 briefs or were you thinking the 26th for the brief?

3             MS. SWAN:  For the initial brief I think

4 the 26th would be a little bit easier for Staff.

5             JUDGE VON QUALEN:  All right.  And for a

6 reply brief?

7             MR. BARRY:  I would propose December 3rd

8 then, a week later.

9             MS. SWAN:  The 3rd would be difficult, your

10 Honor, because of the holiday.  I could try for the

11 6th, Friday.

12             JUDGE VON QUALEN:  Either way, that's fine

13 with me, or if the 9th makes it that much easier.  If

14 I have the largest part of the order to be working on

15 anyhow, I don't think that that reply brief is going

16 to slow me down.

17             MR. BARRY:  I would prefer no later than

18 the 6th.

19             MS. SWAN:  The 6th would be fine, your

20 Honor.

21             JUDGE VON QUALEN:  All right.  We'll have

22 the draft order then will be filed on or before

23 November 15th, and then briefing on the limited

24 subjects in which the parties are in disagreement



76

1 right now, the briefs will be due November 26th and

2 reply briefs will be due December 6.  I will try to

3 get the proposed order out as soon as I can after

4 that, and for briefs on exception and reply briefs on

5 exception, I'm not sure about the timing, but I will

6 make sure that if the proposed order comes out so that

7 it falls right around the December holidays, there

8 will be extra time given for the briefs on exception.

9                   I see we have a deadline of February

10 28th for this docket.  I don't think we're anywhere

11 close to backing up against that then.

12             MR. BARRY:  Well, that's true except in our

13 application I believe we had hoped that we could

14 resolve this, get some sort of a final order by the

15 end of the year.  Just for what it's worth, there's a

16 time frame on this project that's driven by expiration

17 of the federal dollars that are funding the vast

18 proportion of it, and that deadline is September of

19 2015.  So basically you have to work backwards from

20 there.  So to get the construction schedule and to get

21 the money spent by that deadline, we need to keep

22 trying to move this project along.  So anything that

23 can be done to expedite the decisions on these matters

24 would be greatly appreciated.
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1             JUDGE VON QUALEN:  All right.  I think it's

2 pretty clear from the schedule that we have so far for

3 the briefs that this will not be before the Commission

4 in 2013.  It's almost impossible for me to get a --

5 That would be -- The last bench is December 18th.

6             MR. BARRY:  Understood.

7             JUDGE VON QUALEN:  We're looking at the

8 middle of January.  I think their first session is

9 January 7th.  Then they have one on the 14th.

10             MR. BARRY:  I understand.  I just -- I

11 wanted to make sure that I mentioned the tight

12 schedule of the project and as in relation to the

13 February 28th deadline.

14             JUDGE VON QUALEN:  Does anyone have

15 anything else to say about the amount of time that

16 will be needed for briefs on exception?  Typically we

17 have two weeks and one week.  I'm a little concerned

18 about the holidays falling in there, and I know a lot

19 of at least Staff people are generally not around for

20 that last week of December.

21             MS. SWAN:  Your Honor, I appreciate the

22 awareness of that.  I am -- Just to be clear, I'm

23 planning on being on vacation for about two weeks in

24 the middle of December through early January.  I hope
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1 that won't put a wrench into anything, but just so the

2 parties are aware that that's already planned.

3             JUDGE VON QUALEN:  And tell me when will

4 you leave the office?  What will your last day in the

5 office be?

6             MS. SWAN:  My last day in the office is

7 scheduled for December 18.

8             JUDGE VON QUALEN:  All right.  Well, when I

9 issue the proposed order, I will put a briefing

10 schedule in there.  If the briefing schedule does not

11 work for the parties and you talk to each other and

12 you come up with an agreement of how you would prefer

13 the briefing schedule to be, I'm probably going to be

14 fine with that.

15             MR. BARRY:  Very good.

16             MS. SWAN:  Thank you, your Honor.

17             JUDGE VON QUALEN:  All right.  With that

18 then, we have our schedule for briefing.  We've had

19 our discussion about briefs on exception, and I think

20 I will again mark the record heard and taken.  Thank

21 you.

22             MS. SWAN:  Thank you very much.

23             MR. BARRY:  Thank you, Judge.

24                   (Whereupon the hearing was marked
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