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THE PEOPLE OF THE STATE OF ILLINOIS 

 

 

 The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois (“the People” or “AG”), pursuant to Part 200.830 of the Commission’s Rules of 

Practice, 83 Ill.Admin.Code Part 200.830, and the schedule established by the Administrative 

Law Judges (“ALJs”), hereby file their Reply Brief on Exceptions and Exceptions to the 

November 13, 2013 Proposed Order issued by the ALJs in the above-captioned proceeding. 

 The People’s Reply Brief on Exceptions responds to arguments presented by 

Commonwealth Edison Company (“ComEd”) in opposition to the Proposed Order’s well-

reasoned rejection of the Straight Fixed Variable (“SFV”) rate design for certain residential 

classes.  The modified SFV rate structure that ComEd and other utilities have embraced and 

successfully promoted in past rate orders causes low users of utility service to pay rates that 

exceed their cost of service, all while subsidizing the highest users of utility service.  The 

Proposed Order’s correct rejection of SFV pricing, based on the results of ComEd’s own cost 

study, should be affirmed in the Commission’s final order.  In addition, the Company’s 

suggestion that the Commission should initiate a new investigation of residential rate design, 

despite the existence of the instant record, should be rejected.  Finally, the Company’s arguments 
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in response to the Proposed Order’s rejection of ComEd’s proposed increase to the Invalid 

Payment fee should be rejected, as discussed below. 

 

I. RESPONSE TO COMED 

 

A. SFV Residential Rate Design 

 

As noted in the AG Brief on Exceptions, the Proposed Order aptly concluded that (1) 

ComEd failed to provide the information it required the Company to provide in this proceeding as 

a result of its Order in Docket No. 10-0467, i.e. whether low-use customers, who make small 

demands on the distribution system, pay an inequitably high price for service; and (2) “[e]ven in 

the absence of an ECOSS for low use customers or a definition of low use customer, the analysis 

of the City/CUB and AG witnesses indicate that the increases in ComEd’s customer charge 

integral to SFV rate design have resulted in charges substantially in excess of the cost of service 

for low use customers in two residential classes.”  Proposed Order at 70-71.  In its conclusion 

adopting the AG-proposed rate design, the Proposed Order also concluded that the current 

formula rate regulatory environment substantially removed any alleged risk ComEd could not 

recover its so-called fixed costs unless a variant of an SFV rate design was in place.  Id. at 71.   

Not surprisingly, ComEd objected to the well-reasoned conclusions of the Proposed 

Order, again repeating the now refuted notion that (1) all of its delivery service costs are fixed, 

and (2) deviations from an SFV rate design for the residential customer class will not enable it to 

recover its delivery service costs.  ComEd BOE at 3.  ComEd further claims that, in fact, it 

complied with the Commission’s directive regarding analyzing the impact of SFV on low-use 

customers. ComEd BOE at 11-14.  What is remarkable, however, is ComEd’s recommendation 

that the Commission open another rate design investigation, given that the rate design approved 

in this docket will not take effect for another year, so that the Commission can revisit the issue 
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surrounding the “cost responsibility of low use customers.”  ComEd BOE at 10.  For the reasons 

discussed below, the Company’s arguments should be rejected.    

1. ComEd’s Claim That It Complied With the Commission’s Directive To 

Examine the Impact of the SFV Rate Design On Low-Users Should Be 

Rejected. 

 

ComEd claims that it complied with the Commission’s directive to examine the impacts of 

SFV rate design on low use customers.  ComEd BOE at 10-14.  ComEd’s arguments regarding its 

compliance with the Commission’s 10-0467 Order are not convincing.  Specifically, the 

Commission directed ComEd to: 

 

Provide evidence that demonstrates whether the impacts on the low-use sub-

group in the residential customer class are such that it would be appropriate 

to have a new class cost of service and rate design for that identifiable group.  

The Commission also encourages ComEd to explore how it defines the low 

use customer sub-class. 

 

Docket No. 10-0467, Order of May 24, 2011 at 232.  But ComEd’s citation of this portion 

of the Commission order is incomplete.  The complete paragraph reads: 

 

The Commission finds the record lacks enough evidence to support 

AG/CUB’s claim that ComEd incurs a lesser cost in providing delivery 

service to its Watt-Hour Residential Delivery Class’ low-use customers 

versus higher-use customers.  However, the Commission takes particular 

note of arguments regarding the possible disparate impact of a SFV design 

on low-use customers, especially in the Chicago region.  Therefore, in its 

next rate proceeding, ComEd must provide evidence that demonstrates 

whether the impacts on the low-use sub-group in the residential customer 

class are such that it would be appropriate to have a new class cost of service 

and rate design for that identifiable group.  The Commission also encourages 

ComEd to explore how it defines the low use customer sub-class. 

 

Id. 

 

ComEd’s response ignores the specific issue raised in the Commission’s 10-0467 

Order that prompted the dictate to ComEd: whether it costs ComEd less to serve low-use 
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customers than higher-use customers.   Instead, ComEd’s Brief on Exceptions framed the 

issue as a rate comparison, identifying the impact of SFV rates compared to the Company’s 

pre-SFV rate design.  The Commission sought a cost of service analysis that probed the 

relationship between demand and rates to determine whether ComEd’s SFV rate design 

followed principles of cost causation. Instead, ComEd merely made a simple rate impact 

comparison.  In doing so, ComEd failed to apply the principle of cost causation that the 

Commission recognized was necessary to translate low-use customers’ demand into just and 

reasonable rates. 

Even its misguided comparative analysis was unhelpful.  As was explained in the 

People’s Initial Brief, AG In.Br. at 32, ComEd’s impact study compared total electric bills, 

before and after SFV, when the Commission’s authority to adopt a particular rate design 

applies not to a customer’s total bill, but only to delivery service rates.  Including supply 

charges in such a comparison not only minimizes the actual rate impacts produced by the 

imposition of SFV rate design, it fails to get the Commission any closer to its stated goal of 

understanding cost causation for low-use customers’ delivery service rates.   

Most significantly, ComEd inexplicably treats cost causation as an obscure 

regulatory concept that it doesn’t know how to analyze when it complains in its BOE that 

“…the Proposed Order interprets the subject Commission directive to require the 

development of a definition of a low use customer class and corresponding cost data in the 

first instance rather than consider those activities as a possible second step.”  ComEd BOE 

at 13-14 (emphasis in original).   Referring to the Proposed Order’s reading of the 

Commission’s directive as merely a matter of semantics, ComEd asserts that “…the 

Proposed Order’s interpretation is inconsistent with the express language of 2010 [sic] Rate 
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Case Order.”  ComEd BOE at 14.  Such a conclusion is possible only by ignoring the 

relationship between demand and rates, a relationship which lies at the heart of the principle 

of cost causation and which the Commission acknowledged must be studied in order to 

establish fair rates for ComEd’s low use customers.  ComEd’s insistence that the evidence it 

provided in this case was responsive to this question, in compliance with the Commission’s 

order in Docket No. 10-0467, is at odds with all the evidence.  The Commission should 

ignore it.   

2.  ComEd’s Defense of Its Ill-Conceived SFV Rate Should Be Rejected. 

 

In its defense of the inequitable SFV rate, ComEd argues that “it is the electrical 

demand a particular premises places on the electric distribution system, not the volume of 

usage, which drives ComEd’s investment in facilities to serve that location.”  ComEd BOE 

at 14-15.   ComEd argues that demand at the time of peak loads on the distribution 

equipment drives costs – not total usage over any monthly or annual period.  Id. at 15.  But 

this attempt to minimize the impact volume of usage has on demand at the peak should be 

rejected.  The fact is, as the record evidence demonstrated, usage drives demand.   

For example, the Company’s own cost studies demonstrate that demand costs 

constitute a significant portion of delivery service costs.  Demand costs are directly related to 

the amount of electricity used by customers. Compared to its total cost of service, ComEd’s 

demand-related costs account for $1,556,318,405 out of ComEd’s $2,232,244,003 total cost of 

service, or 70% of all costs.
1
  For the residential rate classes, the percentage of costs classified as 

demand-related related range from 45% (multi-family without space heating) to 62% (single family 

                                                             
1 ComEd Ex. 3.01, Sch. 2A, p. 13, col. Tot. ICC, line 248 shows total distribution-related costs.  The sum of lines 246 

through 248 is the total cost of service, excluding the distribution tax. 
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with space heating).
2
  Thus, demand-related costs represent a significant portion of residential 

customers’ bills.  ComEd’s lead rate design witness, Charles Tonorio, agreed that the Company 

incurs costs that are driven or caused by residential consumer demand.  Tr. at 482, 456.   

ComEd complains that “[n]either the AG nor City/CUB …presented a study that properly 

examined and allocated between subgroups of customers within a class the costs of service load 

on the basis of customer peak demand.”  ComEd BOE at 15.  But this argument is hardly 

persuasive of any larger point.  The AG-proposed rate design developed by AG witness Scott J. 

Rubin and adopted in the Proposed Order relied on the Company’s own cost of service study to 

analyze the impact of SFV rates on low users, as noted above.   

As the People noted, AG witness and rate design expert Rubin began his analysis of the 

issues raised by the Commission’s 10-0467 rate order with respect to impacts of SFV rates on 

low-use customers by explaining the fundamental need to design rates to reflect customers’ peak 

demands.  Since electric distribution systems are built to meet customers’ peak demands, the ideal 

method of recovering distribution system costs is through the use of demand meters.  In the 

absence of demand metering for residential customers however, as is the case with ComEd’s 

residential customer class, Rubin reasons that the fairest method for recovering those costs is in 

proportion to the amount of energy used by customers, since evidence on the correlation between 

a residential customer’s annual energy consumption and his or her peak monthly consumption is 

fairly strong.  AG Ex. 3.0 at 2.    

Rubin’s analysis is premised on the principle that rates should be “consistent with the cost 

of serving different types of residential customers.”  AG Ex. 3.0 at 3; see also AG Ex. 2.0R at 1-4.  

                                                             
2 These figures are calculated by performing the same calculation as in the previous footnote for the columns for each 

residential rate class. 
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His Revised Supplemental Direct Testimony demonstrated that the Commission’s decision to 

move toward SFV rates increased rates for the lowest use customers and reduced rates for high 

use customers in the Single Family Non-Heating and Single Family Heating subclasses, in 

particular.  AG 2.0R at 5-17.In fact, AG witness Rubin’s analysis did examine residential 

customer peak usage data by usage percentile and month.  While the peak month consumption is 

not precisely the same as a customer’s or class’s peak daily or hourly demand, it would provide 

some indication of the likely contribution of a group of customers to the peak daily or hourly 

demand, according to Mr. Rubin.  Since none of these customers have demand meters, using peak 

month consumption is a reasonable way to estimate contributions to peak demand from various 

customers within a customer class.  AG Ex. 2.0R at 3.  For heating rate classes, the peak month 

was January.  For non-heating rate classes, the peak month was August. 

The final column in AG Exhibit 2.01 shows the average percentage increase in  annual 

delivery rates for customers in each group between the 2006 rates and the 2013 rates.  This shows, 

for example, that moving toward SFV rates between 2006 (pre-SFV) and 2013 resulted in an 

average annual increase of 54.78% in the delivery rates paid by the lowest-use customers, 

compared with an increase of 11.65% for the highest-use customers (the 100
th
 percentile group).  

Id.  These figures compare to the average increase in revenues of 27.78% during this time period.  

So by moving toward SFV rates, the lowest-use customers received increases about two times the 

class average, while the highest-use customers received increases of less than one-half of the 

class average increase.  Id. 

 ComEd further argues that the decision to abandon SFV rates for two of the residential 

customer classes conflicts with prior Commission orders that embraced the “all costs are fixed” 
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premise of SFV rate design.  ComEd BOE at 16.  This argument rings hollow as a basis for 

reversing the Proposed Order’s rejection of SFV.   

As noted in the AG Reply Brief, the notion that policy-oriented decisions such as rate 

design must follow prior Commission orders is belied by Illinois law. Notwithstanding the prior 

10-0467 Order and rate design conclusions, the concept of public utility regulation requires that 

the Commission have power to deal freely with each situation that comes before it, regardless of 

how it may have dealt with a similar or even the same situation in a previous proceeding. 

Mississippi Fuel Corp. v. Illinois Commerce Comm’n, 1 Ill.2d 509, 513 (1953).  A record 

containing new evidence or argument that implicates past decisions compels reconsideration on 

the new record and may require a different result. See Commonwealth Edison Co. v. Illinois 

Commerce Comm’n, 405 Ill.App.3d 389,408 (2nd Dist. 2010), citing 220 ILCS 5/10-103 (“any 

finding, decision or order made by the Commission shall be based exclusively on the record for 

decision in the case”).  The record in this case, which reveals that 70% of the Company’s costs 

are demand-related and the existence of significant cross-subsidies of high residential users of 

electricity by low residential users, supports Commission rejection of the assumption that the 

existing SFV rate design is equitable and efficient. 

Finally, ComEd argues in its Introduction of the Brief that the Proposed Order’s rejection 

of the ComEd SFV rate is contrary to the conclusions related to the nonresidential Watt-Hour 

delivery class.  ComEd BOE at 10.  This argument is not persuasive, however.  The non-

residential Watt-Hour class represents the small commercial customer class.  No party challenged 

the design of this rate class.  So any comparison of the findings related to this rate class ring 

hollow.  
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3. The Company’s Call for A New Commission Investigation of Residential 

Rate Design, In Lieu of Entry of the Proposed Order’s Conclusion 

Rejecting the Company’s SFV Proposal, Should Be Rejected. 

 

Rather than risk losing its preferred SFV residential rate design, which as noted above, 

creates inequitable cross-subsidies of the highest usage residential customers by the lower users in 

the name of minimizing the Company’s risk of revenue recovery, ComEd invites the Commission 

to reject the Proposed Order and instead initiate a repeat investigation of residential rate design.  

ComEd BOE at 17-18.  Such an investigation is unnecessary and inefficient, and should be 

rejected by the Commission. 

First, ComEd does not explain, other than repeating its arguments in favor of SFV pricing, 

why the current investigation of residential rate design is somehow lacking.  Simply because 

ComEd does not like the result reached in the Proposed Order is not a sound basis for providing 

ComEd with a “do-over” investigation.  Second, Staff and Intervenor resources are limited.  The 

parties have invested considerable time and money analyzing ComEd’s rate design.   Other than 

not liking the Proposed Order’s findings, the Company failed to provide any reason for re-

analyzing these issues through another time- and resource-consuming investigation. 

As noted above, Mr. Rubin’s analysis specifically examined residential customers’ peak 

usage by usage percentile.  His was the only analysis that studied demand-related costs based on 

monthly peak usage.  His analysis detailed significant cross subsidies by low usage residential 

customers for high usage customers.  His proposed rate design, which corrects the inequities of 

ComEd’s current SFV variant rate design, should be adopted by the Commission.   There is no 

reason to re-visit the analysis.  ComEd’s eleventh hour attempt to prevent the dismantling of the 

inequitable SFV rate design should be rejected. 
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B. ComEd’s Arguments In Support of Its Proposed Invalid Payment Fee 

Should Be Rejected. 

 
ComEd’s challenge to the Proposed Order’s conclusions on the Company’s proposal to 

increase its Invalid Payment Fee from $21.00 to $34.0, a 62% increase, consists of a mere 

repetition of its position: “the record does not support the Proposed Order’s conclusion and it will 

not allow ComEd to recover its costs from the cost causer when a customer submits an invalid 

payment.”  ComEd BOE at 20.  ComEd has not presented evidence in any of its briefs or in its 

Brief on Exceptions to undermine the conclusions presented in the Proposed Order, nor has the 

Company successfully challenged AG witness Rubin’s recommendation that the Commission not 

increase the its Invalid Payment Fee.  ComEd cannot reasonably maintain its position in the face 

of the relevant facts presented in this proceeding, none of which it has cited in its Brief on 

Exceptions. 

First, ComEd’s response to AG DR 2.01 regarding “normal handling” of returned 

payments stated that “[t]hese payments are automatically rejected and the payment is 

automatically removed from the customer’s account without intervention by ComEd personnel.” 

Attachment R, AG Ex. 1.02, emphasis added.  Rubin therefore eliminated ComEd’s estimate of 

$0.56 in personnel time per day from the Company’s cost analysis.  AG Ex. 1.0 at 10. ComEd did 

not challenge Rubin’s position on this cost component.   

Second, with respect to the special handling category that the Company alleges was 

wrongly decided, discovery revealed that less than 1% of ComEd’s returned payments require any 

special handling, Attachment R, AG Ex. 1.02.  Yet the Company improperly attributed a special 

handling charge of $11.67 for each returned payment, an amount that represents 89% of the 

Company’s proposed fee increase.  In fact, Rubin’s analysis demonstrated that the Company’s 
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average cost per invalid payment is only $0.10.  Attachment S, AG Ex. 1.03.  ComEd did not 

attack this analysis. 

Elimination of the two charges described above would reduce the average cost per 

returned payment to $21.97, an amount very close to the existing $21.00 charge. 

Finally, ComEd has never explained why every returned payment would generate a call to 

its Customer Care Center, at an average cost of $10.55 per call.  AG Ex. 1.0 at 10.   ComEd 

admits that nearly all returned payments are processed automatically, including an automatically-

generated letter to the customer.  AG Ex. 1.0 at 10; Attachment S, AG Ex. 1.03.  Rubin concluded 

that if even only 10% of the 54,000 returned payments are made good without a call to the 

Company, then the average cost to process a returned payment would fall below the current 

charge of $21.00. 

Yet without presenting any valid rebuttal to these facts – facts which are based on 

ComEd’s own responses to discovery propounded by the AG – ComEd clings to the notion that 

the record does not support the Proposed Order’s findings.  Where it has failed to disavow or 

rationalize its own explanations of its Invalid Payment Fee cost components, ComEd cannot insist 

upon a different result than that reached by the Proposed Order.  The Commission should ignore 

ComEd’s conclusions on the Invalid Payment Fee issue and adopt the position proposed by the 

AG and adopted by the Proposed Order:  that there should be no increase to ComEd’s Invalid 

Payment Fee of $21.00.    
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VII.     CONCLUSION 

 WHEREFORE, the People of the State of Illinois respectfully request that the 

Commission adopt the rate design proposed by AG witness Scott Rubin, and the other 

recommendations regarding cost allocation and rates made in this brief. 

Respectfully submitted,  

 

The People of the State of Illinois 

 

By LISA MADIGAN, Attorney General 

 

 

By:______________/s/_________________ 

Janice A. Dale 
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Facsimile: (312) 812-3212 

E-mail:jdale@atg.state.il.us 

E-mail:klusson@atg.state.il.us  

 

 

Dated:  November 25, 2013 

 

mailto:jdale@atg.state.il.us
mailto:klusson@atg.state.il.us

