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I. INTRODUCTION AND POSITION SUMMARY  

 For the reasons set forth below, Ameren Illinois Company (AIC or the Company) takes 

exception to certain recommendations in the Administrative Law Judges’ Proposed Order 

(Proposed Order or ALJPO) issued November 14, 2014.  The following summarizes AIC’s 

exceptions. 

• Capital structure.  EIMA sets a capital structure default for this case: AIC’s “actual year-
end capital structure” “shall” be used unless the record supports a finding of imprudence 
or unreasonableness.  The Proposed Order does not find that AIC’s 2012 actual year-end 
capital structure is imprudent.  And it does not expressly find that capital structure is 
unreasonable.  Nor would the record support such findings. Nevertheless, the Proposed 
Order uses an imputed capital structure. Rather than undertake a reasonableness analysis 
as EIMA demands, the Proposed Order defends its departure from the Act’s default rule 
by relying on Section 9-230 and the Commission’s orders in AIC’s prior formula rate 
cases.  Neither ground, however, justifies the Proposed Order’s disregard of Section 16-
108.5(c)(2)’s clear text and EIMA’s presumption in favor of AIC’s 2012 actual year-end 
capital structure.  And the record does not support a Section 9-230 adjustment anyway.  
As such, the Commission should not adopt the Proposed Order’s capital structure 
conclusions. 

• Long Term Debt balance.  In 2012, amid a low interest rate environment, AIC replaced 
certain high interest long-term debt with significantly less costly debt, thereby reducing 
AIC’s overall long-term debt cost and, ultimately, the costs to AIC’s customers.  There is 
no dispute that transaction was prudent, and the Proposed Order acknowledges that it 
was.  As such, Illinois law entitles AIC to recover the debt redemption cost it necessarily 
incurred in effectuating that transaction.  Yet the Proposed Order disallows a majority of 
that cost.  AIC should not be penalized for undertaking an action that positively benefits 
its customers.  Further, consistency with prior orders demands a more proportionate 
result, and not the 57.41% cost disallowance the Proposed Order imposes.  Accordingly, 
the Commission should not adopt the Proposed Order’s conclusion regarding AIC’s long-
term debt balance, which penalizes AIC for its prudence, but instead use a more 
proportionate approach which reflect only a 3.1% reduction. 

• Income tax expense lead days.  The Proposed Order abruptly departs from the 
Commission’s long-standing practice of endorsing AIC’s use of statutory tax rates to 
calculate cash working capital.  The Proposed Order cites as its basis a “disparate” result 
for ComEd.  The record in this case, however, shows that AIC and ComEd treat taxes 
differently and use different methodologies.  Prior cases have recognized that the 
difference in calculation methods used by AIC and ComEd reflect this different treatment 
of taxes by the two utilities, and affirmed AIC’s approach.  No new or different evidence 
has been presented that supports a new or different outcome by the Commission. 
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• Accrued vacation.  The Proposed Order believes vacation accrual expense should be 
treated similarly to other operating reserves.  Underlying this conclusion are two 
incorrect premises: (i) that vacation reserves are funds, available to AIC, which could be 
used as working capital; and (ii) that ratepayers are the source of those funds. 

• Purchases – Other (Account 588) and Other Credit Card Expenses.  The Proposed 
Order’s conclusions on “Purchases – Other (Account 588)” and “Other Credit Card 
Expenses” disallow costs for an assortment of employee credit card purchases.  The 
primary basis for the disallowances is the belief that the purchases “are excessive and 
inappropriate for recovery by a regulated monopoly,” although the Proposed Order 
concedes that these expenses are “permissible, or even usual, in an unregulated business 
that competes with other unregulated businesses for customers.”  This presumption is 
contrary to the policy that regulation should eliminate imprudent behavior that market 
forces otherwise would eliminate, if the monopoly did not exist.  If an expense is 
permissible or usual for an unregulated business, it is not the type of excess that 
regulation is meant to prevent.  Under EIMA AIC’s actual costs of delivery service, 
which are prudent and reasonable in amount, are fully recoverable through formula rates.  
During this proceeding, AIC has presented the business justification for each purchase 
included in the Proposed Order’s disallowances.  AIC has explained the controls and 
procedures in place to ensure that AIC’s credit card purchases are prudently incurred, 
necessary to run the business, and reasonable in amount.  AIC’s senior leadership has 
stood up to testify in defense of the prudence and reasonableness of each purchase.  AIC 
considers the expenses to be the cost of running a utility (but by no means unique to a 
utility) and appropriate to collect in delivery rates.  The Proposed Order in Docket 13-
0192 found that the same evidence for many of the same purchases supported recovery of 
the gas portion of the costs.  The Commission should reach the same decision here. 

• Sponsorship Expense.  The Proposed Order approves the recovery of some, but not all, of 
the electric-allocated expenses that AIC incurred for sponsorships and community 
outreach events in 2012. But that is based on a finding that there was no evidence of 
educational or other messaging at the event.  The absence of advertising at an event 
means that the expense for the event should be reviewed under Section 9-227 (Charitable 
Contributions), and not Section 9-225 (Advertising).  The recipients and descriptions of 
the events demonstrate that AIC’s financial support for these activities, causes and events 
was of charitable nature.  In Docket 12-0511/0512 (cons.), Commission allowed the 
North Shore and Peoples utilities to recover expense for sponsorships and institutional 
fundraising events under Section 9-227, where there was an absence of traditional 
advertising.  This is also consistent with the result reached in the Proposed Order in 
Docket 13-0192, which has recommended full cost recovery of the gas-allocated portions 
of the 2012 sponsorships. 

• Advertising and Public Relations.  The Proposed Order does not adopt either Staff’s or 
AG and CUB’s proposed adjustments.  Rather, the Proposed Order introduces a new, 
much larger adjustment and new analysis that was not properly offered into the record.  
This proposed adjustment raises issues and allegations that AIC is unable to confront.  
Therefore, it should be rejected.  The manifest weight of the evidence shows that AIC 
supported its advertising and public relations expenses as prudent and reasonable in 
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amount, in the face of Staff’s specific objections and the AG and CUB’s proposed 
disallowances.  

• Miscellaneous Operating Revenues.  AIC sold certain microwave frequencies in 2012.  
The Proposed Order found that “it is reasonable to believe that at least some of the 
frequencies in question were used to transmit transmission data,” and some were used for 
distribution data.  But the Proposed Order allocates nearly 80% of the revenues to 
distribution.  A more equitable allocator (as it is revenues at issue) is AIC’s revenues 
allocator, which allocates approximately 48% of revenues to distribution. 

AIC also proposes certain technical corrections.  

II. ARGUMENT 

A. Exception 1: ALJPO SECTION VII.B.1, “Capital Structure and Rate of 
Return, Capital Structure,” Subsection d, “Commission Conclusion” 
(ALJPO 120-21). 

 Section 16-108.5(c)(2) of the Act provides that “[t]he performance-based formula rate 

approved by the Commission shall . . . [r]eflect the utility’s actual year-end capital structure for 

the applicable calendar year, excluding goodwill, subject to a determination of prudence and 

reasonableness consistent with Commission practice and law.”  220 ILCS 5/16-108.5(c)(2) 

(emphasis added).  EIMA, therefore, plainly sets a capital structure default for this case: AIC’s 

“actual year-end capital structure” “shall” be used unless the record supports a finding of 

imprudence or unreasonableness.   

The Proposed Order does not find that AIC’s 2012 actual year-end capital structure is 

imprudent.  And it does not expressly find that capital structure is unreasonable.  Nor would the 

record support such findings.  The record contains substantial testimonial evidence that AIC’s 

2012 actual year-end capital structure, and particularly its 54% common equity ratio, is 

reasonable and was prudently managed to maintain AIC’s strong credit metrics and ensure it 

access, at a reasonable cost and in varied economic conditions, to the funding AIC needs to meet 

its EIMA-mandated capital investments, in light of and despite concern expressed by the credit 

rating agencies regarding the stability of the Illinois regulatory setting.  (See AIC Init. Br. 84-87.)   



4 
	  

The Proposed Order, nevertheless, does not use AIC’s 2012 actual year-end capital 

structure.  It instead uses a hypothetical capital structure, imputing to AIC the reduced 51% 

equity ratio of its parent company.  (ALJPO 120-21.)  Rather than undertake a reasonableness 

analysis as EIMA demands, the Proposed Order defends its departure from the Act’s default rule 

by relying on Section 9-230 and the Commission’s orders in AIC’s prior formula rate cases.  

Neither ground, however, justifies the Proposed Order’s disregard of Section 16-108.5(c)(2)’s 

clear text and EIMA’s presumption in favor of AIC’s 2012 actual year-end capital structure.  As 

such, the Commission should not adopt the Proposed Order’s capital structure conclusions. 

1. The Proposed Order disregards the meaning of Section 16-108.5(c)(2). 

The Proposed Order begins by stating “[t]he fundamental issue here is what [Section 16-

108.5(c)(2)] of the Act means.”  (ALJPO 120 (emphasis added).)  But there should be no dispute 

about what Section 16-108.5(c)(2) of the Act means.  The statute’s language is clear: it requires 

that the utility’s “actual year-end capital structure” “shall” be used absent a determination 

consistent with Commission practice and the law, that it is imprudent or unreasonable.  220 ILCS 

5/16-108.5(c)(2).  Thus, whatever the law may be outside EIMA, under EIMA, there is a capital 

structure default.  Regardless, the Proposed Order never answers its own question regarding the 

meaning of Section 16-108.5(c)(2).  Instead, without expressly finding that AIC’s 2012 actual 

year-end capital structure is either imprudent or unreasonable—indeed, without even addressing 

AIC’s ample evidence that that capital structure is prudent and reasonable—the Proposed Order 

imputes a different one to AIC.  In so doing, it renders EIMA’s capital structure default in 

Section 16-108.5(c)(2) meaningless. 

2. The Proposed Order does not explain why it disregards Section 16-
108.5(c)(2). 

The Proposed Order makes no findings of imprudence or unreasonableness regarding 
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AIC’s 2012 actual year-end capital structure.  In fact, it states “AIC and Staff agree that there is 

no issue of prudence regarding AIC’s capital structure.”  (ALJPO 120.)  And it does not 

expressly find that capital structure unreasonable or otherwise undertake the reasonableness 

analysis EIMA requires before adjusting AIC’s 2012 actual year-end capital structure.  (See 

generally, id. at 120-21.)  Instead, the Proposed Order simply states its conclusion is “[b]ased on 

the extensive arguments on this issue.”  (ALJPO 121.)  But the law requires the Commission to 

articulate the bases for its findings.  220 ILCS 5/10-201(e)(iii) (requiring Commission orders to 

contain findings or analysis sufficient to allow an informed judicial review thereof); Citizens 

Util. Bd. v. Ill. Comm. Comm’n, 291 Ill. App. 3d 300, 308-09 (remanding Commission order that 

failed to provide the appropriate evidentiary basis and reasoning for its findings).  It is not clear 

to which of the “extensive arguments” the Proposed Order refers.  As such, the precise basis for 

the Proposed Order’s ultimate departure from EIMA is unclear, and the finding contrary to law.  

Nevertheless, the paragraph immediately preceding that statement may shed some light.  

There, the Proposed Order summarizes the grounds for Staff’s imputed capital structure position, 

which it ultimately adopts: 

Staff believes AIC’s actual capital structure is not consistent with 
Section 9-230 of the Act because it reflects increased risk and that 
use of that capital structure would cause an unlawful increase in 
AIC’s cost of capital due to AIC’s affiliation with unregulated 
affiliates.  Staff also suggests use of AIC’s actual capital structure 
would be inconsistent with Commission practice because the 
Commission has previously adopted capital structures consistent 
with its recommendation in this proceeding. 

(ALJPO 120.)  AIC assumes that these grounds—Section 9-230 and the Orders in Dockets 12-

0001 and 12-0293—are what the Proposed Order relies upon to use a hypothetical capital 

structure in this case.  Neither ground, however, justifies the Proposed Order’s departure from 

EIMA’s presumption in favor of AIC’s 2012 actual year-end capital structure. 
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3. The record does not support an adjustment under Section 9-230. 

Like Section 16-108.5(c)(2), Section 9-230’s requirements are clear.  That statute states: 

In determining a reasonable rate of return upon investment for any 
public utility in any proceeding to establish rates or charges, the 
Commission shall not include any (i) incremental risk, [or] (ii) 
increased cost of capital, . . . which is the direct or indirect result of 
the public utility’s affiliation with unregulated or nonutility 
companies. 

220 ILCS 5/9‑230.  Section 9-230 thus requires the Commission to (1) determine the amount of 

“incremental risk” or “increased cost of capital” resulting from a utility’s affiliation with an 

unregulated entity, and (2) to exclude that amount from the utility’s capital structure.  Id.; see 

also Ill. Bell Tel. Co. v. Ill. Comm. Comm’n, 283 Ill. App. 3d 188, 210 (1996) (“[I]f Bell’s 

incremental risk or cost of capital has increased because of its affiliation with Ameritech, the 

Commission must determine the amount of this increase.”).  Put simply, Section 9-230 precludes 

imputing to a utility the risk of its affiliates.  

Even assuming Section 9-230 applies in this proceeding under EIMA, the Proposed 

Order does not apply it.  To begin, it does not identify any amount of incremental risk to AIC 

that was caused by an affiliate.  (ALJPO 120-21.)  On the contrary, in adopting Staff’s position, 

it apparently agrees with Staff “that AIC has a lower operating risk” than Ameren.  (Id. at 109 

(emphasis added).)  This negates the basis for a Section 9-230 adjustment.  It suggests that AIC 

was insulated from Ameren’s greater risk profile, not that the parent’s higher risk or costs caused 

a specific increase in AIC’s.  In other words, the Proposed Order acknowledges that Ameren’s 

operating risk is greater than AIC’s, and then, inexplicably, imputes that increased risk to AIC.  

That flies in the face of Section 9-230.  And it does not explain why AIC’s lower operating risk 

somehow renders its higher equity ratio unreasonable.  It does not.  

Respectfully, the Proposed Order cannot be read to suggest that if a utility’s equity ratio 



7 
	  

is higher than its parent’s, it necessarily indicates unreasonableness due to that affiliation.  That 

assumption would be too broad.  It effectively would transform EIMA’s clear default requiring 

“the utility’s actual year-end capital structure,” 220 ILCS 5/16-108.5(c)(2), to one requiring “the 

parent’s equity ratio or lower.”  Such a substantive rewrite of EIMA would be unlawful. 

The Proposed Order does identify a small “increased cost of capital” resulting from 

AIC’s affiliation with an unregulated entity.  220 ILCS 5/9-230.  Specifically, Section VII.B.4.c 

of the Proposed Order finds that AIC’s credit facilities cost is one basis point higher than it 

would be absent AIC’s affiliation with Ameren’s unregulated merchant generation business.  

(ALJPO 140.)1  It then reduces AIC’s credit facilities cost accordingly.  (Id.)  If any adjustment 

is warranted under Section 9-230, this is the only one.  But the Proposed Order then leaps from 

that adjustment to supplanting, in its entirety, AIC’s 2012 actual year-end capital structure.  

(ALJPO 120-21.)   

Neither Section 9-230 nor Section 16-108.5(c)(2) supports the Proposed Order’s logic.  

While Section 9-230 requires the Commission to quantify and remove an amount of increased 

cost of capital from a utility’s capital structure, Ill. Bell Tel., 283 Ill. App. 3d at 210, it does not 

permit the Commission to reject outright the utility’s capital structure and supplant it with a 

hypothetical one.  Id. at 211 (“We believe a violation of section 9--230 does not, per se, require 

the adoption of a hypothetical capital structure.”).  Certainly, EIMA’s capital structure default 

does not demand a different result.  And, again, the Proposed Order fails to explain why a basis 

point reduction in AIC’s credit facilities costs renders AIC’s entire 2012 actual year-end capital 

structure unreasonable.  It does not. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 For the reasons explained by AIC in brief, AIC does not agree with that conclusion.  (AIC Init. Br. 112-14; AIC 
Reply Br. 58-60.)  For the purposes of this proceeding, however, AIC is not taking exception to the Proposed 
Order’s conclusion in this regard. 
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4. The Proposed Order’s reliance on the Dockets 12-0001 and 12-0293 Orders is 
baseless. 

The Proposed Order also cites the Commission’s Orders in Dockets 12-0001 and 12-0293 

in support of its departure from EIMA’s plain presumption in favor of AIC’s 2012 actual year-

end capital structure.  (ALJPO 121.)  Those orders, however, are not res judicata.  Citizens Util. 

Bd. v. Ill. Comm. Comm’n, 166 Ill. 2d 111, 125-26 (1995).  And certainly, the Commission need 

not follow a prior order if it is wrong.  Respectfully, AIC believes the Commission’s prior orders 

approving average, imputed capital structures are wrong.  So, AIC has appealed them.   

Still, the Proposed Order finds that “AIC has failed to identify any change in law or facts 

that justify deviating from [those] decisions.”  (ALJPO 121.)  That is incorrect on both counts.  

First, the facts of this case are different: this case concerns AIC’s actual 2012 capital structure; 

Dockets 12-0001 and 12-0293 concerned its 2010 and 2011 actual capital structures, 

respectively.  The facts and circumstances that make up the 2012 capital structure are not the 

same for the 2011 capital structure.  The record in this docket amply demonstrates that AIC’s 

2012 actual year-end capital structure, and particularly the 54% common equity ratio, is 

reasonable and was prudently managed to maintain AIC’s strong credit metrics and ensure it 

access, at a reasonable cost and in varied economic conditions, to the funding AIC needs to meet 

its EIMA-mandated capital investments, in light of and despite concern expressed by the credit 

rating agencies regarding the stability of the Illinois regulatory setting.  (See AIC Init. Br. 84-87.)  

Second, the law is also different.  Public Act 098-0015 amended EIMA and “preempts 

and supersedes” the Dockets 12-0001 and 12-0293 Orders to the extent they are inconsistent.  Ill. 

Pub. Act. 098-0015 § 1 (codified at 220 ILCS 5/16-108.5(k)).  Regarding capital structure, they 

are.  Specifically, the General Assembly revised Section 16-108.5(c)(2) to clarify its intent that 

the utility’s “year-end” capital structure, rather than the average capital structure as found by the 
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Commission in those dockets, should be used to set the formula rate.  Id.; see also Ameren Ill. 

Co., Docket 13-0385, Order (June 5, 2013).  Thus, the Commission is not constrained by these 

prior orders, and it must abide by the change in legislation.  It should not adopt the Proposed 

Order’s imputed capital structure, and instead should use AIC’s 2012 actual year-end capital 

structure, consistent with EIMA’s default rule. 

5. The Proposed Order contains findings not supported by the record or 
necessary to its conclusion. 

AIC also notes that the Proposed Order closes by stating: 

With regard to AIC’s concerns regarding how the rating agencies 
view the regulatory environment in Illinois, it occurs to the 
Commission that while AIC may directly communicate with the 
rating agencies, the Commission does not.  This suggests to the 
Commission that AIC may have more control over how the 
regulatory environment is viewed than does the Commission.  
Perhaps, if AIC did not take such a strident, confrontational stance 
in proceedings before the Commission the rating agencies’ view of 
the regulatory environment would be improved.  Of course, there is 
the possibility that AIC has considered this possibility and 
dismissed it to pursue its current approach, which it may view as 
more beneficial to its investors.  In any event, while the 
Commission is concerned with the financial condition of Illinois 
utilities, it is much more concerned with implementing the Act as 
written, not as the utilities wish it were written.   

(ALJPO 121.)  Respectfully, these findings have no basis in the record.  For example, there is no 

record evidence that the Commission does not talk to ratings agencies.  For that reason alone, the 

Commission should not adopt them.  See 220 ILCS 5/10-103; 220 ILCS 5/10-201(e)(iv) (the 

Appellate Court shall reverse a Commission decision not based on the record evidence).  These 

findings also are not necessary to the Commission’s ultimate conclusion, whether it adopts AIC’s 

2012 actual year-end capital structure, as EIMA requires, or some other capital structure.  For 

this reason as well, the Commission should not adopt them.  Finally, these findings suggest that 

AIC should not do what the law requires it to do to preserve its arguments for appeal.  That is, 
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even if raised “for the third time in two years” (ALJPO 120), AIC must maintain any position 

with which it believes the Appellate Court will agree.  See, e.g., Darnall v. City of Monticello, 

168 Ill. App. 3d 552, 553 (1988) (“an issue not presented to or considered by the trial court 

cannot be raised for the first time on review”).  In fact, respectfully, what the Proposed Order 

characterizes “a strident, confrontational stance” may be one with which the Appellate Court (or 

the General Assembly) agrees.  To the extent the Proposed Order’s findings here chastise it for 

advocating its positions or preserving its appellate rights, AIC respectfully submits that the 

Commission should not adopt the those findings. 

To be clear, AIC is not arguing that an EIMA utility’s actual year-end capital structure is 

unassailable.  But EIMA plainly provides presumption in favor of that capital structure: it “shall” 

be used only “subject to” determinations of imprudence or unreasonableness.  The Proposed 

Order does not undertake the reasonableness review that EIMA thus requires before it rejects, 

wholesale, AIC’s 2012 actual year-end capital structure, and supplants it with a hypothetical one.  

That is error.  At the end of the day, the record evidence unquestionably demonstrates that AIC’s 

2012 actual year-end capital structure was prudently maintained and is reasonable.  No party 

submitted record evidence sufficient to overcome EIMA’s reasonableness presumption, and the 

Proposed Order cites none.  That is where the Commission may end its inquiry.  As long as 

AIC’s actual year-end capital structure is prudent and reasonable, the question of whether some 

other capital structure might be feasible, reasonable, or prudent is irrelevant.  EIMA requires the 

Commission to use AIC’s 2012 actual year-end capital structure, and that is what the 

Commission should do.  Proposed exceptions language is set forth in the attached Appendix A.   

B. Exception 2: VII.B.3, “Capital Structure and Rate of Return, Balance and 
Embedded Cost of Long-Term Debt,” Subsection c, “Commission 
Conclusion” (ALJPO 136-37). 

For the reasons explained in Exception 1, the Commission should not adopt the Proposed 
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Order’s use of a hypothetical, imputed capital structure.  Rather, consistent with EIMA, it should 

use AIC’s 2012 actual year-end capital structure, including the long-term debt balance included 

in that structure, to set rates in this proceeding.  

The Commission also should not adopt the Proposed Order’s conclusion regarding the 

cost of that long-term debt.  Under Illinois law, a utility is entitled to recover the costs it 

prudently incurs in providing utility service to customers.  Citizens’ Util. Bd. v. Ill. Comm. 

Comm’n, 166 Ill. 2d 111, 126 (1995); Bus. & Prof’l People for the Pub. Interest vs. Ill. Comm. 

Comm’n, 279 Ill. App. 3d 824, 831-32 (1996).2  In 2012, amid a low interest rate environment, 

AIC replaced certain high interest long-term debt with significantly less costly debt, thereby 

reducing AIC’s overall long-term debt cost and, ultimately, the costs to AIC’s customers.  

(Ameren Ex. 12.0 (Rev.) (Martin Reb.), pp. 2-3.)  There is no dispute that the transaction was 

prudent and beneficial to AIC’s customers.  As such, Illinois law entitles AIC to recover the debt 

redemption cost it necessarily incurred in effectuating it.  Yet the Proposed Order disallows a 

majority of that cost, effectively penalizing AIC for doing what is best for its customers.  In so 

doing, the Proposed Order relies on the Commission’s prior disallowance of a portion of the high 

interest debt that AIC redeemed in 2012.  Consistency with the Commission’s prior orders, 

however, demands a different result than the Proposed Order reaches here.  And policy demands 

that the Commission not discourage prudent debt refinancing such as AIC’s 2012 transaction.  

The Proposed Order also seems to rely on Section 9-230 of the Act.  Neither the record nor the 

plain text of that section, however, supports such reliance.  Accordingly, the Commission should 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2 “Prudence,” according to the Commission, is “‘that standard of care which a reasonable person would be expected 
to exercise under the same circumstances encountered by utility management at the time decisions had to be made.’”  
Ill. Comm. Comm’n v. Peoples Gas Light & Coke Co., Docket 00-0720, Order, p. 6 (Jan. 24, 2002) (quoting Ill. 
Comm. Comm’n v. Commonwealth Edison Co., Docket 84-0395, Order, p. 17, 1987 Ill. PUC LEXIS 68, *34 (Oct. 7, 
1987)).   
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not adopt the Proposed Order’s conclusion regarding AIC’s cost of long-term debt, which 

penalizes AIC for its prudence.     

1. AIC’s 2012 debt refinancing was prudent because it reduced AIC’s costs, 
benefitting both AIC and its customers.   

In 2008, during the height of the credit crisis, AmerenIP issued $400 million of 9.75% 

10-year debt.  In AmerenIP’s 2009 rate case, Docket 09-0306, the Commission found that $50 

million of that debt was excessive.  Cent. Ill. Light Co., Dockets 09-0306, et al. (cons.), Order, p. 

143 (Apr. 29, 2010).  It removed that amount from AmerenIP’s long-term debt balance for 

ratemaking purposes.  (Id.)  But that did not remove the debt from AmerenIP’s books.  Thus, 

when the Ameren utilities consolidated into Ameren Illinois Company in 2010, the entire $400 

million 9.75% obligation became part of the merged entity’s capital structure.  (Ameren Ex. 12.0 

(Rev.), p. 5.)  In AIC’s last gas rate case, Docket 11-0282, the Commission adjusted the cost of 

AIC’s long-term debt related to the $50 million 9.75% debt at issue in the prior docket.  But it 

did not disallow 100% of the cost of that issuance; rather, it reduced the cost to 7.39%.  Ameren 

Ill. Co., Docket 11-0282, Order, pp. 70, 76 (Jan. 10, 2012). 

In 2012, AIC management took advantage of favorable interest rates.  That year, AIC 

issued $400 million of 2.70% debt, and it used the proceeds of that issuance to take $87.1 million 

of the AmerenIP 9.75% debt off its books.  (Ameren Ex. 12.0 (Rev.), pp. 2-3.)  Not surprisingly, 

AIC paid a premium to redeem the more expensive debt.  (Id. at 2.)  The combined transaction, 

however, was financially advantageous to AIC and its customers—it resulted in positive net 

present value economics on a matched-maturity basis, reduced AIC’s average cost of debt, and 

extended the average duration of AIC’s long-term debt portfolio.  (Ameren Ex. 20.0 (Martin 

Sur.), p. 7.)  Unquestionably, AIC’s 2012 debt refinancing reduced AIC’s costs, benefitting both 

AIC and its customers.  (Id.)  It was a prudent transaction. 
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2. The Proposed Order penalizes AIC for its prudence. 

Neither Staff nor the Proposed Order dispute the prudency of AIC’s 2012 debt 

refinancing transaction.  Nevertheless, the Proposed Order concludes, in adopting a position 

advocated by Staff, that because of the Commission’s treatment of $50 million of the $400 

million 9.75% debt issuance in Dockets 09-0306 and 11-0282, AIC should not recover the cost 

to reacquire $50 million of the $87.1 million of 9.75% debt that it redeemed in 2012.  (ALJPO 

137.)  By disallowing the full redemption cost corresponding to the reacquired $50 million, the 

Proposed Order perhaps is suggesting that AIC should not have redeemed $50 million of the 

9.75% debt, and instead should have held that costlier debt until its maturity in 2018.  Certainly, 

that would be the alternative to AIC’s 2012 prudent refinancing transaction.  If a utility can 

reduce its long-term debt cost, however, then it should.  And the Commission should encourage 

such prudence as it promulgates policy through its rate orders. 

The Proposed Order, however, goes in the opposite direction.  It accepts Staff’s proposed 

7.10% cost of long-term debt, and thus necessarily disallows entirely the cost to redeem the first 

$50 million of the $87.1 million of 9.75% bonds, carrying that disallowance through to AIC’s 

cost of long-term debt.  (ALJPO 134, 137.)  This is a disproportionate, punitive result.   

3. The record supports an approach that benefits AIC’s customers and does not 
penalize AIC for its prudent 2012 debt refinancing. 

The record clearly supports a fairer result than the Proposed Order adopts.  It is set forth 

in the testimony of AIC witness Mr. Ryan Martin.  In his rebuttal testimony, Mr. Martin explains 

that, as stated, in Docket 11-0282, the Commission adjusted AIC’s embedded cost of long-term 

debt to account for the subject $50 million 9.75% AmerenIP issuance, but it did not remove the 

cost entirely.  Rather, the Commission reduced the coupon rate for the $50 million to AIC’s 

weighted average cost of debt, or from 9.75% to 7.39%.  (Ameren Ex. 12.0 (Rev.), pp. 5-6.)  
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Thus, Mr. Martin explains, the Commission disallowed only a small fraction—3.1%—of the 

total debt costs.  (Ameren Ex. 20.0, p. 8.)  As he explained on surrebuttal: 

Q. Do you have any other concerns regarding Ms. Phipps’ 
proposed adjustment to the 9.75% bond redemption costs?   

A. Yes, in her rebuttal, she offers no response to my testimony 
questioning how, notwithstanding the merits of her proposed 
adjustment, the measure of her proposed adjustment to redemption 
costs is appropriate and proportional relative to past Commission 
orders.  As I noted in my rebuttal testimony, in the last case, the 
Commission allowed recovery at 9.75% of $350 million of the $400 
million total long term debt issuance.  Further, the Commission 
allowed recovery of the remaining $50 million at the weighted 
average cost of debt for the Company, or 7.39%.  Thus, on a 
percentage basis, the Commission's adjustment allowed 100% 
percent recovery of the actual cost of debt on $350 million of the 
debt issuance, and allowed approximately 75% recovery of the 
actual cost of the remaining $50 million.  That equates to an 
adjustment that disallowed only a small fraction of the total debt 
costs, equivalent to a disallowance of approximately 3.1% of the 
total cost of the 9.75% debt.  Contrast that with the recommendation 
in this case to disallow 57.51% of the redemption costs associated 
with the same bonds.  The calculation is clearly and grossly 
disproportionate to the past disallowance, and the proposed 
adjustment appears to be punitive in nature. 

(Id. at 7-8:136-51.)   

If the Commission concludes some adjustment to AIC’s cost of long-term debt is 

warranted here (and for the reasons AIC explained in brief, it should not (AIC Init. Br. 106-12)), 

then, consistent with its Docket 11-0282 Order and the record in this case, the Commission 

should impose an adjustment that reflects only a 3.1% disallowance of the 2012 redemption cost.  

That adjustment would not penalize AIC for its prudent 2012 refinancing transaction, nor would 

it send the wrong policy signals to the utility as it manages its debt financing going forward.  

(Ameren Ex. 20.0, p. 8.) 

4. The Proposed Order’s reliance on Section 9-230 is misplaced.   

Finally, the Proposed Order cites Section 9-230 of the Act in apparent support of its 
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adjustment to AIC’s cost of long-term debt.  (ALJPO 137.)  That section of the Act precludes the 

Commission from including in a utility’s capital structure the incremental risk or increased cost 

of capital resulting from the utility’s affiliation with unregulated or nonutility companies.  220 

ILCS 5/9-230.  The Proposed Order notes that Staff proposed a Section 9-230 adjustment to 

AIC’s credit facilities cost based on Staff’s position that AIC’s affiliation with Ameren’s 

unregulated merchant generation business caused that cost to be higher in 2012 than it would 

have been absent such affiliation.  (ALJPO 137, 139-40.)  The Proposed Order agrees with 

Staff’s position on that issue (id. at 140), and, for the purposes of this proceeding, AIC does not 

take exception to that conclusion.  From that conclusion, however, the Proposed Order arrives at 

a non sequitur—that the Commission also should adjust AIC’s long-term debt cost.  (Id. at 137.)   

The Proposed Order’s conclusion in this regard is contrary to the record and the plain 

language of Section 9-230.  There is no record evidence that an affiliation with an unregulated or 

nonutility entity affected AIC’s cost of long-term debt in 2012.  Neither Staff nor any other party 

argued as much.  Further, the issue related to AIC’s long-term debt cost stems from the 2008 

conduct of its Commission-regulated predecessor, AmerenIP.  AmerenIP is not the sort of 

“unregulated or nonutility compan[y]” with which Section 9-230 is concerned.  220 ILCS 5/9-

230.  

The Commission should encourage, not discourage, a utility from undertaking debt 

refinancing transactions that reduce the utility’s overall cost of debt and, in turn, reduce the cost 

to the utility’s customers.  That is what AIC did in 2012—it redeemed high interest long-term 

debt issued during the height of the credit crisis and replaced it with considerably less costly 

debt.  The Proposed Order would penalize AIC for that prudent act.  But the Commission should 

not.  The Commission should approve full recovery of the cost to redeem the high interest debt 
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and, accordingly, the 7.31% cost of long-term debt that AIC proposes.  But, if it does not, at 

most, the Commission should approve a reduction to the cost of long-term debt that reflects only 

a 3.1% disallowance of the 2012 redemption cost, consistent with the order in AIC’s last gas rate 

case.  Proposed exceptions language is provided in Appendix A. 

C. Exception 3: ALJPO SECTION V.B.1.b, “Income Tax Expense Lead Days,” 
Subsection v, “Commission Conclusion” (ALJPO 16). 

The Commission has consistently held that it is appropriate for AIC to calculate the 

income tax expense lead for cash working capital purposes based on statutory rates, as AIC 

proposed in this proceeding.  The Proposed Order abandons this longstanding practice, and 

adopts the AG’s methodology to use only current taxes to calculate cash working capital.  But in 

this case and in each of the prior cases in which the Commission approved AIC’s method, AIC 

has explained why, substantively, its calculation is appropriate.  In those cases, the Commission 

has recognized that AIC and ComEd calculate the amount differently, and that the calculation 

methods would be revisited only in light of new evidence or an alignment of the methods used 

by the utilities.  Since the factual record in this case is essentially the same as in prior cases in 

which AIC’s method was approved, there is no record support for the Proposed Order’s change 

in position on this issue. 

1. AIC has presented substantive reasons for calculating income tax expense 
lead based on statutory income tax rates. 

Although the Proposed Order correctly recognizes that the Commission “has a long-

standing practice” of endorsing AIC’s calculation, it states that there is “no justifiable reason 

presented to continue” this practice, citing the difference in calculation methods used by AIC and 

ComEd.  (ALJPO 16.)  The record in this case, however, shows that AIC presented substantive 

reasons in support of its practice.  And prior cases have recognized that difference in calculation 

methods used by AIC and ComEd reflect different treatment of taxes by the two utilities.  What 
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evidence that has been presented in this case by the AG has been before the Commission on 

multiple prior occasions, and on each occasion, the Commission has determined that evidence 

did not support a change in AIC’s practice.  

As explained by AIC witness Mr. David Heintz, when determining its revenue 

requirement, AIC calculates income tax expense based on statutory rates and payment dates, and 

therefore does not differentiate between current and deferred income tax expense.  (Ameren Ex. 

15.0 (Heintz Reb.), p. 16.)  AIC uses this calculation method because tax laws pertaining to 

deferral of tax expense can change between rate cases; faced with this uncertainty, AIC has taken 

a prudent approach that ensures it can satisfy its tax obligations under any tax deferral 

circumstance.  (Id.)  AIC’s proposal in this case conforms its cash working capital calculation to 

its revenue requirement calculation, ensuring consistency.  (Id.) 

Thus, it cannot be said that “there is no justifiable reason presented” in support of AIC’s 

calculation method.  To the contrary, AIC has made conscious, prudent decisions with respect to 

its income tax revenue requirement and cash working capital calculations, and the Commission 

has consistently recognized the appropriateness of these calculations in previous cases.  In stating 

that “no justifiable reason [has been] presented” to support AIC’s calculation, the Proposed 

Order disregards the record evidence submitted by AIC.  This is improper.  Bus. & Prof’l People 

for Pub. Int. v. Ill. Comm. Comm’n, 136 Ill. 2d 192, 227 (1989) (finding reversible error where 

the record contained “evidence on which to determine [an issue], but the Commission chose to 

disregard this evidence”).  The Commission should reject the Proposed Order’s conclusion. 

2. “Disparate treatment” between ComEd and AIC is appropriate because AIC 
and ComEd treat income tax in cash working capital differently. 

The Proposed Order states, “under similar income tax circumstances, ComEd ratepayers 

do not contribute to CWC,” and concludes that there appears to be “no justifiable reason 
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presented to continue this disparate treatment between the two utilities.”  (ALJPO 16.)  However, 

AIC and ComEd do not have “similar income tax circumstances,” as the Proposed Order claims. 

Mr. Heintz explained a comparison between AIC and ComEd on this issue is 

inappropriate.  (Ameren Ex. 15.0, p. 18.)  ComEd calculates its income tax expense for both 

revenue requirement and cash working capital purposes based on actual tax rates.  AIC calculates 

income tax expense for both revenue requirement and cash working capital purposes based on 

statutory rates.  (Id.)  So ComEd’s approach is different than AIC’s.  In Docket 12-0001, the 

Commission recognized this, stating that AIC “has a long-standing practice of not considering 

current and deferred income taxes separately,” and that there was “no evidence present in [that] 

docket to cause it to vary from this treatment.”  Ameren Ill. Co., Docket 12-0001, Order, p. 29 

(Sept. 19, 2012).  The Commission acknowledged the differences between the calculation 

methodologies used by ComEd and AIC and found that, if the utilities’ “methodologies align in 

the future, or new evidence [is] presented,” the Commission would revisit the issue.  Id.  The 

Commission reiterated these findings in Docket 12-0293, again noting that no evidence had been 

presented in that case to cause it to vary from its long-standing practice.  Ameren Ill. Co., Docket 

12-0293, Order, p. 46 (Dec. 5, 2012). 

Similarly, in Docket 12-0321, the most recent ComEd formula rate case, the Commission 

found that the differences between the methods used by AIC and ComEd to calculate cash 

working capital for income taxes were appropriate.  The Commission “acknowledge[d] that a 

different tax treatment took place in the first Ameren formula rate case,” but concluded that “the 

different tax treatment in a different rate case involving a different utility (Ameren in Docket 12-

0001) [did not] establish a material fact” in the ComEd case.  Commonwealth Edison Co., 

Docket 12-0321, Order, pp. 9-10 (Dec. 19, 2012).  Once again, the Commission held that “if the 
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methodologies align in the future or new evidence is presented,” the issue would be revisited.  Id. 

Here, the Proposed Order acknowledges that ComEd’s and AIC’s calculations remain 

different.  (ALJPO 16.)  And the Proposed Order makes no mention of any new evidence on this 

point presented in this proceeding.  (Id.)  Indeed, there is none; all evidence presented in support 

of the AG’s position, which the Proposed Order adopts, has been presented to the Commission 

on multiple prior occasions, and on each occasion, the Commission has determined that the 

evidence did not support a change in AIC’s practice.  See Ameren Ill. Co., Docket 12-0001, 

Order at 27; Ameren Ill. Co. Docket 12-0293, Order at 44.  Therefore, there is no new record 

evidence upon which the Proposed Order could have based its determination to reverse 

Commission practice.  

Moreover, the Proposed Order fails to explain why it is necessary to impose ComEd’s 

method upon AIC, instead of the opposite.  If the Commission’s goal is to rectify its prior 

“disparate treatment” of the issue, it must make a reasoned decision, based on record evidence, 

as to which of the two methods it has long approved is the more appropriate method.  The 

Proposed Order lacks this analysis. 

3. Prior consistent treatment of this issue should not be discounted. 

The Commission has consistently found AIC’s method of calculating the cash working 

capital effect of income taxes to be appropriate, both within the formula rate context, and prior to 

AIC’s participation in formula rates.  See Ameren Ill. Co., Docket 12-0001, Order at 27 (noting, 

in AIC’s first formula rate case, “a long-standing practice” concerning the appropriateness of this 

method).   

The Commission’s consistency should not be disregarded.  The Act requires that the 

utility’s cost recovery be consistent with Commission practice.  See 220 ILCS 5/16-108.5(c)(1).  

And Commission orders cannot abruptly depart from established policy.  See, e.g. United Cities 
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Gas Co. v. Ill. Comm. Comm’n, 163 Ill. 3d 1, 27-28 (1994) (holding that, where the Commission 

determines to depart from past practice, the change must not be done in an “arbitrary or 

capricious manner”) and Commonwealth Edison Co. v. Ill. Comm. Comm’n, 180 Ill. App. 3d 

899, 909 (1st Dist. 1989).  For example, in Citizens Utility Board v. Illinois Comm. Comm’n, the 

Commission adopted a proposal it had specifically rejected on three prior occasions.  166 Ill. 2d 

111 (1995).  The Illinois Supreme Court overturned the Commission, rejecting its arguments that 

“equity principles” or “public policy” justified the departure, and finding instead that “the 

Commission [had] failed to articulate a reasoned basis for its sudden departure from the [prior] 

orders.”  Id. at 126, 130. 

The Proposed Order would desert long-standing Commission practice, even though none 

of the factual circumstances have changed, and even though the weight of the evidence and 

Commission practice require the opposite conclusion.  This result is unreasonable and should not 

be adopted by the Commission.  The Commission should instead make the exceptions to the 

Proposed Order contained in Appendix A. 

D. Alternative Exception 3: ALJPO SECTION V.B.1.b. “Income Tax Expense 
Lead Days,” Subsection v, “Commission Conclusion” (ALJPO 16). 

As explained above, AIC takes exception to the Proposed Order’s conclusion on the 

income tax expense lead.  If, however, the Commission determines to reverse its practice of 

calculating cash working capital for income tax expenses based on statutory tax rates, and 

chooses to adopt the AG’s proposal instead, several modifications to AIC’s Appendix 3, in 

addition to those requested by the AG, would be necessary to correctly implement the AG’s 

proposal. 

First, the AG has proposed to revise line 8 of AIC’s Appendix 3, from “Other Revenue 

Items if Any” to “(Less) Deferred Income Taxes.” (ALJPO 14.)  However, it is necessary to 
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maintain the existing line 8, entitled “Other Revenue Items if Any” in order to account for any 

adjustments to Revenues not otherwise listed in lines 1 through 7, and so that the calculation of 

Revenues is consistent with the calculation of Expenses, which includes “Other Expenses if 

Any” as line 28.  If the AG’s approach is approved, a new line 7a should be inserted into 

Appendix 3, and the existing line 8 should be retained. 

Second, the new line 7a should be named “(Less) Deferred Income Taxes (Including 

Investment Tax Credit Adjustment),” instead of “(Less) Deferred Income Taxes,” as proposed by 

the AG. In correlation, line 27 should be named “Current Income Taxes,” instead of “Current 

Income Taxes (Including Investment Tax Credit Adjustment).”  This change is necessary 

because investment tax credit adjustments represent an amortization with no current period cash 

outlay, and are never considered to be a component of current income taxes.  The AG’s proposal, 

however, would include the investment tax credit adjustments as part of current income taxes.  

The investment tax credits are more appropriately categorized as a component of deferred 

income taxes.  Renaming the new line 7a and the proposed line 27 would rectify the AG’s 

inappropriate categorization of these adjustments. 

E. Exception 4: ALJPO V.B.2, “Accrued Vacation Reserve,” Subsection e, 
“Commission Conclusion” (ALJPO 22). 

While it is unclear whether the Proposed Order is recommending Staff’s adjustment or 

the AG’s adjustment to accrued operating reserve,3 it is clear that the Proposed Order believes 

vacation accrual expense should be treated similarly to other operating reserves.  (ALJPO 22.)  

Underlying this conclusion are two incorrect premises: (i) that vacation reserves are funds, 

available to AIC, which could be used as working capital; and (ii) that ratepayers are the source 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 The AG’s proposed an adjustment of $6,782,000 using the 2012 average balance of accrued vacation.  (AG 
Schedule DJE-1).  Staff proposed a $7,053,000 adjusting using the 2012 year-end balance.  (ICC Staff Ex. 2.03). 
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of those funds.  Id. 

Vacation pay is an accrued expense item that is recorded on AIC’s balance sheet.  This 

accounting entry represents an employee’s right to take vacation time earned in one calendar 

year, which the employee may exercise in the following calendar year.  (Ameren Ex. 9.0 (Rev.) 

(Stafford Reb.), p. 44; AIC Init. Br. 10.)  But unlike certain other expense accruals, it is not 

supported by cash receivables, which are set-aside in a separate account awaiting disbursement.  

It is not a cash reserve that AIC can use to fund its operations.  And it is not a source of working 

capital.  Quite simply, it is time owed to employees.  (Ameren Ex. 18.0 (2d Rev.) (Stafford Sur.), 

p. 16; AIC In. Br. 10.)  

The AG concluded that this was an “absurd” notion simply because the time owed is 

accounted for in dollars.  (AG Reply Br. 11.)  However, the Commission has previously 

recognized this fundamental distinction, finding “accrual for vacation pay represents time owed 

to its employees rather than wages.  Therefore, the vacation pay accrual does not represent a 

source of working capital.”  Ill. Power Co., Docket 91-0147, Order, p. 67 (Feb. 11, 1992).4  In 

stark contrast, the Proposed Order now concludes: “The Commission is not persuaded by AIC’s 

suggestion that these entries do not reflect money, but simply reflect employee time.”  (ALJPO 

22.)  This about-face is not explained in prior Commission Orders denying recovery of vacation 

accruals in rate base, or in the Proposed Order.  See Commonwealth Edison Co., Docket 11-

0721, Order, p. 70 (May 29, 2012); Ameren Ill. Co., Docket 12-0001, Order, at 59; Ameren Ill. 

Co., Docket 12-0293, Order, at 12-13. 

Instead these prior Orders and the Proposed Order focus only on the fact that there is 

relatively stable, constant balance from year to year of accrued vacation expense.  (ALJPO 22.)  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4 Cited in Stafford’s Rebuttal (Ameren Ex. 9.0 (Rev.), p. 45 and Surrebuttal (Ameren Ex. 18.0 (2d Rev.), p. 17. 
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But the Proposed Order does not explain why stability makes a difference, and if it does, at what 

point, if the balance from year to year is not “stable,” the expense is no longer “available funds.”  

Each year AIC accrues vacation expense.  And each year AIC employees take compensated 

vacation time.  And while the balance may be relatively stable year to year, it is not comprised of 

accessible funds.   

The second premise, namely that ratepayers are the source for the vacation accrual, is 

similarly flawed.  For a true operating reserve expense account, such as accumulated 

depreciation, the ratepayer pays AIC funds in one year that will be spent in later years.  (AIC 

Init. Br. 10.)  Vacation accruals are different.  The ratepayer does not fund the expense before 

payment.  Throughout testimony, Mr. Ronald Stafford has shown that the lag for vacation 

accruals is in AIC’s expense recovery, rather than in AIC’s payment of that expense.  (Ameren 

Ex. 9.0 (Rev.), p. 47; Ex. 18.0 (2d Rev.), p. 16; AIC Init. Br. 10.)  And while the AG has argued 

that this is a fundamental misunderstanding of ratemaking, ratemaking principles require the 

Commission to match the incurrence of expense to the revenue recovery of that expense.  (AG 

Reply Br. 10.)  Application of this matching principle should result in AIC’s recovery of 

vacation accrual in its rate base because AIC does not recover vacation expense accrued in 2012, 

and paid in 2013, until 2014.  (Ameren Ex. 9.0 (Rev.), p. 47.)  Therefore, ratepayers are not 

funding vacation reserves, but rather reimbursing AIC, and thus are not the source of those 

funds.   

Accrued vacation reserves are not “funds” in the traditional sense, are not funded by 

ratepayers before payment, and should not be excluded from rate base.  The Commission should 

reject the Proposed Order’s recommendation and adopt the exceptions language proposed by 

AIC in Appendix A.   
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F. Exception 5: ALJPO SECTION VI.B.1, “Miscellaneous Operating Revenues 
– ARES,” Subsection e, “Commission Conclusion” (ALJPO 46). 

In 2012, AIC received $1.285 million in  “miscellaneous operating revenue from cell 

phone companies in exchange for vacated microwave frequencies” that had been used in 

transmission operations.  AIC proposed that the full amount of the revenues be allocated to 

transmission.  The AG proposed an adjustment that would allocate nearly 80% of these revenues 

to distribution instead.  The Proposed Order found that “it is reasonable to believe that at least 

some of the frequencies in question were used to transmit transmission data,” but concluded that 

there should be “some allocation between transmission and distribution” and adopted the AG’s 

position.  The Proposed Order used a net plant allocator to assign approximately 80% of the 

revenues to distribution.  (ALJPO 46.)   

Although AIC does not believe that any allocation is appropriate here, since the 

frequencies were used solely for transmission operations, AIC takes exception on this issue 

because the net plant allocator is not appropriate.  The net plant allocator disproportionately 

assigns 80% of the revenues to distribution when the Proposed Order finds that “some” of the 

frequencies carried transmission data and “some” distribution data.  (ALJPO 46.)  And since the 

issue is how to allocate revenues, the Proposed Order should use an allocation that more 

accurately reflects that fact.  As it happens, AIC has a revenue allocator available in its template 

for this purpose.  (Ameren Ex. 18.1, p. 4:23.)   

The Proposed Order finds that AIC received “miscellaneous operating revenue from cell 

phone companies in exchange for vacated microwave frequencies.”  (ALJPO 42.)  The issue is 

therefore how to allocate revenues, not plant.  The Proposed Order adopts the AG’s proposal to 

use a net plant allocator.  (ALJPO 46.)  But a revenue allocator is more appropriate for 

“miscellaneous operating revenues”.  AIC’s revenue allocator apportions approximately 48% of 
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revenues to distribution, and the remaining 52% to transmission.  (Ameren Ex. 18.1, p. 4:23.)  

Not only would this allocation reflect the fact that the revenues are not “plant,” it would also 

more closely reflect the facts in evidence in this proceeding.  If the Commission believes “some” 

of the frequencies were used for distribution data, but that “some” of the frequencies were used 

to transmit distribution data,” it is not reasonable to allocate the vast majority of the revenues to 

distribution, as the AG has proposed.  (ALJPO 46.)  Instead, the Proposed Order should divide 

the revenues more evenly.  The revenue allocator accomplishes this by dividing the revenues 

approximately equally between distribution and transmission.  The Commission should adopt the 

revenue allocator for this adjustment, as described in the exceptions contained in Appendix A. 

G. Exception 6: ALJPO SECTION VI.B.3, “Purchases – Other (Account 588),” 
Subsection d, “Commission Conclusion” (ALJPO 59-61) and VI.B.4, “Other 
Credit Card Expenses,” subsection e, “Commission Conclusion” (ALJPO 68-
70). 

The Proposed Order’s conclusions on “Purchases – Other (Account 588)” and “Other 

Credit Card Expenses” disallow costs for an assortment of employee credit card purchases.  The 

two disallowances include purchases for such necessary, business-related expenses as: 

• Televisions and satellite or cable television service for AIC operating and storm centers; 

• Cell phones, blackberries and cell phone/blackberry accessories; 

• Digital cameras, a DVD player, USBs, computer discs and rechargeable batteries; 

• Wireless, hands-free telephone headsets for employees at the AMI operating center; 

• GPS devices and cell phone signal boosters for employees’ use at remote work locations; 

• Flowers for a death in the family (including the employee), severe illness, or 
appreciation; 

• Plaques to honor an employee’s length of service or finishing an apprentice program; 

• Food and beverages for safety meetings, storm response efforts and other work events; 

• Food and beverages for employee retirement and anniversary celebrations;  



26 
	  

• Prizes at statewide safety meetings and mandatory employee training exercises; 

• Safety and other achievement awards for outstanding performance or safety records; 

• Fire-retardant clothing for management supervisors to wear on the job;  

• Installation of driveway for outlying troubleman to reduce response time to storm 
outages; 

• Giveaways (pens, coffee mugs, coasters, etc.) for new employees; and 

• Vehicle safety stickers and other office supplies (paperweights, badge reels, etc.). 

(AIC Init. Br. 42-47; AIC Reply Br. 23-24.)  The Proposed Order permits eight purchases—four 

for digital cameras and four for travel.  (ALJPO 60, 70.)  And it disallows 350 other items. 

Under Illinois law, the formula rate shall provide “for the recovery of the utility’s actual 

costs of delivery services that are prudently incurred and reasonable in amount consistent with 

Commission practice and law.”  220 ILCS/16-108.5(c)(1).  This requires the Commission to 

consider four things.  Was there an actual cost?  Did it support or relate to electric delivery 

service?  Was the expense prudently incurred, i.e. did it make sense to make the purchase based 

on what was known then?  And was the item reasonably priced?  If the weight of the evidence in 

the record supports a “yes” to each question, the cost is fully recoverable in formula rates. 

The primary basis for the disallowances is the belief that the purchases “are excessive and 

inappropriate for recovery by a regulated monopoly.”  (Id. at 59.)   It is conceded that these 

expenses are “permissible, or even usual, in an unregulated business that competes with other 

unregulated businesses for customers.”  (Id. at 69.)  But the Proposed Order contends that they 

“are not appropriate for regulated rate recovery, since AIC customers have no choice but to 

obtain delivery services from AIC.”  (Id.)  The Proposed Order also considers many purchases to 

be employee “perquisites” that do not benefit customers.  (Id. at 59, 69.)  If AIC wants to make 

these purchases, the Proposed Order concludes, shareholders should and “can pay for” them.  (Id. 
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at 59-60.) 

There are several problems with the Proposed Order, but the most basic is this—it 

presumes that certain expenses, which it concedes are “permissible, or even usual, in an 

unregulated business,” “are not appropriate for regulated rate recovery.”  (ALJPO 69.)  This 

presumption is contrary to the purpose and policies underlying regulated monopoly—that 

regulation should eliminate imprudent behavior that market forces otherwise would eliminate, if 

the monopoly did not exist.  In other words, if an expense is permissible or usual for an 

unregulated business, it is not the type of excess that regulation is meant to prevent.   

The flaw in logic exposes what the Proposed Order diminishes—the standards that 

govern the recovery of costs through AIC’s formula rate, namely that actual costs of delivery 

service, which are prudent and reasonable in amount, are fully recoverable through formula rates.  

There is nothing in the law that dictates that shareholders must or should bear a portion of 

delivery service costs that are prudent and reasonable.  The Proposed Order, however, disregards 

the substantial evidence that AIC submitted on the prudence, reasonableness, necessity, and 

benefits of the purchases.  It introduces beliefs, speculations, and conjectures not included in the 

record.  And it substitutes its judgment for the judgment of the AIC supervisors who reviewed 

and approved the purchases as necessary and reasonable business expenses.  These errors would 

support a reversal and remand, if the Proposed Order’s conclusions are adopted as written. 

During this proceeding, AIC has presented the business justification for each purchase 

included in the Proposed Order’s disallowances.  (Ameren Exs. 16.1; 19.1.)  AIC has explained 

the controls and procedures in place to ensure that AIC’s credit card purchases are prudently 

incurred, necessary to run the business, and reasonable in amount.  (AIC Init. Br. 43-44.)  AIC’s 

senior leadership has stood up to testify in defense of the prudence and reasonableness of each 
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purchase.  (Ameren Exs. 16.0 (Voiles Reb.), pp. 2-18; 19.0 (Rev.) (Pate Sur.), pp. 7-29; 26.0 

(Voiles Sur.), pp. 2-15.)  AIC has done this, because it considers the expenses to be the cost of 

running a utility (but by no means unique to a utility) and appropriate to collect in delivery rates.  

Whether the charge is for a box of donuts for a storm center or a cell phone for use in the field, 

these are prudent and reasonable expenses to operate the business and engage the workforce.  

AIC opposes these disallowances and asks the Commission to reject them.  The Proposed Order 

in Docket 13-0192 found that the same evidence for many of the same purchases supported 

recovery of the gas portion of the costs.  The Commission should reach the same decision here. 

1. The Proposed Order presumes that certain typical “unregulated business” 
expenses cannot be borne by “captive” utility customers.  This theory is at 
odds with the goal of a regulated monopoly—to foster competitive rates. 

The policy behind a regulated utility is “to provide the public with efficient service at a 

reasonable rate by compelling an established public utility occupying a given field to provide 

efficient and adequate utility service at a reasonable cost, while at the same time to protect it 

from ruinous competition.”  Ill. Power & Light Corp. v. Comm. Comm’n, 320 Ill. 427, 429-30 

(1926).  The regulated monopoly ensures that utilities can “earn a reasonable rate of return on 

their investment” and thus be able to provide the required service.  Local 777, DUOC, Seafarers 

Int’l Union of North Am. v. Ill. Comm. Comm’n, 45 Ill. 2d 527, 535 (1970) (hereinafter Local 

777).  And it avoids the “unrestrained competition [that] prior to the adoption of the Act had 

often resulted in the financial failure of many utilities.”  Id.  The objective of this oversight is to 

set rates that “might properly be supposed to result from free competition if free competition 

were possible.”  State Pub. Util. Comm’n ex rel. City of Springfield v. Springfield Gas & Electric 

Co., 291 Ill. 209, 218 (1919).  The goal of utility rate regulation, in other words, is to simulate a 

competitive outcome—to eliminate by government action the type and cost of imprudent 

behavior that would be eliminated in an unregulated business by market forces.  
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The Proposed Order turns this long-standing philosophy behind the regulation of 

monopolies on its head.  It does not target for disallowance the types of expenses that market 

forces would eliminate in an unregulated business.  It does just the opposite—it eliminates 

certain expenses that it considers “permissible, or even usual, in an unregulated business” based 

on the theory that such expenses should not be borne by “captive” utility customers.  (ALJPO 

69.)  The problem with this reasoning is readily apparent—if an expense is presumed to be a 

usual and permissible expense for an unregulated business, by necessity, it cannot be among “the 

evils of monopoly at which antitrust laws are traditionally directed.”  Local 777, 45 Ill. 2d at 535. 

This reasoning sweeps to the side the standard that the Commission should be applying to 

judge whether an expense should be borne by ratepayers—whether the cost is prudent and 

reasonable in amount.  Under Illinois law, the formula rate shall provide “for the recovery of the 

utility’s actual costs of delivery services that are prudently incurred and reasonable in amount 

consistent with Commission practice and law.”  220 ILCS/16-108.5(c)(1) (emphasis added).  As 

long as the utility expense is prudent and reasonable in amount, it should be fully recoverable in 

customer rates.  See, e.g., Citizens Util. Bd. v. Ill. Comm. Comm’n, 166 Ill. 2d 111, 126-27 

(1995) (remanding decision to require sharing of coal-tar remediation expenses as not supported 

by substantial evidence); Peoples Gas Light & Coke Co. v. Slattery, 373 Ill. 31, 61-62 (1939) 

(finding that the Commission “was without authority to arbitrarily reduce an allowance shown to 

have been actually paid,” where the maintenance expense was capable of definite proof and there 

was no evidence that the utility intentionally increased its expense or that it was anything other 

than a bona fide expense); see also 220 ILCS 5/1-102(a)(iv) (“tariff rates for the sale of various 

public utility services are authorized such that they accurately reflect the cost of delivering those 

services and allow utilities to recover the total costs prudently and reasonably incurred”).  There 
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is no basis in the law of utility regulation that supports the notion that the public authority can 

burden shareholders with paying costs that are “the norm” for unregulated businesses, (ALJPO 

69), without a showing that the purchase is imprudent.  

The objective of a regulated monopoly is not to eliminate every workplace benefit or 

perk—real or perceived.  Nor is the objective to compel shareholders to bear the full financial 

burden for any expression of thanks, appreciation, or caring to employees by the utility.  There is 

nothing in the record to support the notion that “captive” electric customers are concerned that 

they receive services from people whose employer offers these tokens of appreciation for its 

workforce.  And there is not anything in the record to support the notion that the market compels 

the cost of similar purchases by an unregulated business, such as Microsoft, to come from 

shareholders to the exclusion of the prices of their products.  The Proposed Order claims that 

AIC’s flower purchases are analogous to taking flowers from a public park, since AIC ultimately 

collects the money from customers.  (ALJPO 60.)  But that is true of every expense that is 

prudent and reasonable, whether the purchase is a coffee pot, water cooler, or desk chair; the cost 

comes from customers.  The source of funds does not define the prudence of the purchase.   

2. The Proposed Order does not show that the purchases are imprudent or 
unreasonable in amount.  The findings are conclusory and not supported by 
the substantial evidence on business justifications and customer benefits. 

The Commission’s findings are subject to re-examination to determine whether there is 

substantial evidence—not just a scintilla of proof—to sustain them.  Atchison, Topeka & Santa 

Fe Ry. Co. v. Comm. Comm’n, 335 Ill. 624, 629 (1929) (hereinafter Atchison).  Here, there is not 

substantial evidence in the Proposed Order’s findings to support the disallowances of the 

purchases; nor does the manifest weight of the evidence support a finding that the purchases are 

imprudent.   

The Commission and Illinois courts have adopted the following definition of “prudence.” 
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Prudence is that standard of care which a reasonable person would 
be expected to exercise under the same circumstances encountered 
by utility management at the time decisions had to be made.  In 
determining whether a judgment was prudently made, only those 
facts available at the time judgment was exercised can be 
considered.  Hindsight review is impermissible.  Imprudence cannot 
be sustained by substituting one’s judgment for another.  The 
prudence standard recognizes that reasonable persons can have 
honest difference without one or the other necessarily being 
“imprudent.” 

Ill. Comm. Comm’n on its Motion vs. Peoples Gas Light & Coke Co., Docket 00-0720, Order, p. 

6, 2002 Ill. PUC LEXIS 170, at *11 (Jan. 24, 2002) (finding no evidence that the utility had not 

acted reasonably and prudently in purchasing natural gas during the reconciliation period for its 

purchased gas adjustment clause); see also Ill. Power Co. v. Ill. Comm. Comm’n, 339 Ill. App. 3d 

425, 428, 435 (2003) (reversing the Commission’s order with respect to conclusions that Illinois 

Power’s decision to retire the Freeburg propane plant was imprudent). 

From the outset, the support for Staff’s adjustments and the merits of its analysis have 

been and remain deficient.  The standards cited were general and inconsistent with the applicable 

law.  The opinions and beliefs provided were speculative and unexplained.  The assertions 

offered were that the purchases were not necessary for utility services and not beneficial to utility 

customers.  But no supporting analysis was provided.  The focus was simply on the types of 

purchases.  No weight was given to the business justifications put forward.  No mention was 

made of the benefits identified.  No comparison of other utilities’ practices and purchases was 

presented.  And no specific objections were lodged on the imprudence or unreasonableness of 

any particular purchase.  Absent from Staff’s testimony or briefs, is any serious discussion of 

these standards. 

The substantial evidence submitted in the testimony of AIC’s senior leadership and 

contained in the associated exhibits validated the purchase of, among other things, these items: 
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• Cell phones and blackberries are essential items in today’s high-tech world for the 
workforce to remain in contact and work efficiently  (Ameren Exs. 19.0 (Rev.), p. 28; 
16.0, p. 10.) 

• Cell phone signal boosters and GPS devices improve the connectivity and productivity 
for employees located at remote substations.  (Ameren Ex. 19.0 (Rev.), p. 21.) 

• Televisions broadcast emergency responses activities, training materials, weather and 
news information, and corporate communications.  (Id.) 

• Hands-free wireless headsets at AIC’s AMI operating center increase the productivity of 
employees sitting in cubicles in close proximity, allowing them to multi-task and 
eliminate distracting background noise.  (Id. at 23.)   

• The installation of a gravel driveway allowed a troubleman to safely park a 41-foot, 
26,000-pound bucket truck at his residence, thereby reducing his response time to outages 
and AIC’s cost of service.  (Id. at 23-24.) 

• Cable or satellite television service provides AIC with continuous, reliable, real-time 
information on local news stories and extreme weather events in or coming towards 
AIC’s territory—a service not obsolete due to the Internet.  (Id. at 23-24.) 

• Floral purchases, made in the utility’s name, to honor a death in an employee’s family 
(often times the employee) or wish an employee a speedy recovery from an illness, 
engage and show appreciation to the workforce.  (Id. at 18; Ameren Ex. 26.0, p. 14.) 

• Food provided at safety-related work meetings recognizes and shows appreciation of the 
employee’s, group’s, or the division’s safe practices.  (Ameren Exs. 19.0 (Rev.). p. 29; 
16.0, p. 11.) 

• Meals purchased in connection with business-related meetings allow for gatherings on 
utility issues to occur with expediency and efficiency.  (Ameren Ex. 16.0, p. 12.) 

• Lunches and cakes for service anniversaries, retirements and volunteer activities help to 
foster employee moral and translate into a more dedicated workforce.  (Id.) 

• The giveaways at education events on safe digging practices, prizes at statewide safety 
fairs or mandatory training exercises, division-sponsored meals for safety meetings, and 
safety awards for individual employees in recognition of outstanding achievements in 
performance or zero recordable incidents on safety records—all are intended to 
encourage and incentivize employees to reduce and limit preventable, recordable injuries, 
accidents and workplace violations.  (Ameren Ex. 19.0 (Rev.), pp. 24-26.) 

The Proposed Order largely ignores this evidence, discounting for the most part the 

business justifications and customer benefits.  It states that purchases such as “snacks” are per se 
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“excessive,” without addressing the context of the purchase.  (ALJPO 59, 69.)  It contends that 

safety awards are unnecessary inducements, if safety-related incentive compensation expense is 

recovered under the Act, without explaining why the law or policy requires such a limitation.  

(Id.)  It believes that flower purchases are “ironic” gestures that don’t show care or concern from 

the utility.  (Id. at 60.)  It views cable and satellite televisions service as redundant.  (Id.)  It does 

not find value in televisions.  (Id. at 61.)  It labels sodas, cookies, cupcakes, donuts, anniversary 

cakes, party decorations, pens, and mugs as “perquisites” that provide no customer benefit.  (Id. 

at 69.)  It passes judgment on AIC’s standards for credit card use, without even reviewing them.  

(Id.)  And it concludes that all of this excess stems from AIC’s “corporate culture.”  (Id.)  As 

with Staff’s testimony and briefing, rarely is there mention of the notion of which purchases are 

“prudent” and which are not.  The analysis doesn’t pass muster, and will not survive appellate 

review.   

3. The Proposed Order incorporates untested beliefs, speculations, and other 
assumptions from outside of the evidentiary record.  These are extraneous 
statements that cannot be relied upon or incorporated in the final order. 

“It is well settled in Illinois that an administrative tribunal cannot rely upon its own 

information for support of its findings.”  Smith v. Dep’t of Registration & Ed., 412 Ill. 332, 347 

(1952) (reversing decision to revoke medical license presumptively based on knowledge and 

experience of agency, rather than offer of expert testimony).  The tribunal must rely on evidence 

presented at the hearing.  220 ILCS 5/10-103 (“any finding, decision or order made by the 

Commission shall be based exclusively on the record for decision in the case”).  Facts 

conceivably known to the Commission, but not in evidence, will not support an order.  Rockwell 

Lime Co. v. Comm. Comm’n. 373 Ill. 309, 321 (1940) (holding extraneous statements in other 

agency orders not a competent basis).  Nor can other information not placed in evidence be 

weighed.  Atchison, 335 Ill. at 638-39 (concluding that findings “must be based on evidence 
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presented in the case, with an opportunity to all parties to know of the evidence to be submitted 

or considered, to cross-examine witnesses, to inspect documents and to offer evidence in 

explanation or rebuttal, and nothing can be treated as evidence which is not introduced as such”); 

see also Morgan v. United States, 304 U.S. 1, 18 (1938) (finding respondents were denied a fair 

hearing when rates were set based on findings prepared by and discussed with federal 

prosecutors after the hearing without providing a reasonable opportunity to contest them); 

Willner v. Committee on Character & Fitness, 373 U.S. 96, 103-04 (1963) (holding applicant for 

admission to the bar denied due process when not afforded opportunity to confront witnesses 

who supplied adverse information). 

A hearing before the Commission is not a contest pitting the agency against the utility.  

Fleming v. Ill. Comm. Comm’n, 388 Ill. 138, 148 (1944).  Yet if the agency substitutes its own 

subjective analysis in place of properly offered evidence, this fatally taints its decision.  Id. at 

155-56 (1944) (voiding orders predicated upon matters outside the evidence, offered in the form 

of arguments and conclusions based upon assumptions and speculations not supported by the 

record); see also Allied Delivery Sys. Inc. v. Ill. Comm. Comm’n, 93 Ill. App. 3d 656, 667 (1981) 

(affirming order setting aside the Commission’s decision denying Allied’s application for a 

contract carrier as being based on conjecture and against the manifest weight of the evidence).  

In Fleming, the Illinois Supreme Court found that “[i]t was manifestly arbitrary and unfair [for 

the Commission] to raise in its final order, for the first time, the question of the correctness of the 

formula and the basis on which the evidence concerning the value of the property for ratemaking 

purposes was offered.”  Id. at 147-48.  Similarly, in Pullman Co. v. Illinois Commerce 

Commission, the Illinois Supreme Court found that “the Commission’s action in basing its final 

order upon the question of notice to a Federal agency, a matter upon which no evidence was 
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presented and which the Commission itself, for the first time, raised in its final order, was 

arbitrary and capricious in the extreme.”  390 Ill. 40, 46 (1945).  In each instance, the 

Commission’s order was declared void for the same basic reason—the Commission based its 

findings and decisions on issues and evidence never properly raised and offered into the record. 

The Commission, as the finder of fact, is tasked with determining whether the facts 

placed in evidence demonstrate that a purchase was a prudent and reasonable cost of delivery 

service.  But what is crucial is this—the facts that are ascertained and weighed must actually be 

in the record.  The Proposed Order incorporates beliefs, speculations and conjectures not 

grounded in the factual record.  This includes the following statements: 

• “Why customers should pay for additional incentives for employees which are literally 
gifts of personal property and meals for doing what they are already being rewarded for 
doing under AIC's incentive compensation programs is unclear to the Commission.”  
(ALJPO 59.) 

• “But the Commission finds ironic the conviction with which AIC asserts that its flower 
purchases show its sensitivity. If AIC truly cared in such situations, it seems obvious and 
logical that any sacrifice/contribution for such a gesture would come from the caring 
individuals (ie: shareholders, executives, co-workers) that are sympathetic toward the 
affected employee and family.  Under the current practice, however, AIC collects money 
from customers, buys flowers, and tells the recipient that the flowers are "from" AIC.  
This practice is analogous to taking flowers from the park one passes on the way to the 
funeral home so that a flowery display of sympathy can be made before the casket.”  (Id. 
at 60.) 

• “But as Staff points out, it is not clear why radio, local broadcast television, and the 
internet are not sufficient means of obtaining weather and news reports.  AIC 
acknowledges that the others exist but contends that the existence of alternatives does not 
mean that cable and satellite television can not be relied upon.  While this is true, it does 
not mean that customers must pay for such redundancy.”  (Id.) 

• “As was the case in Docket No. 12-0293, the Commission is troubled by AIC’s view of 
its employees’ credit card use.  Like before, there do not appear to be any definitive 
standards for reviewing and evaluating employee credit card purchases.  Nor does there 
appear to be any per diem limitation concerning travel expenses.  An unknown number of 
managers have authority to review credit card purchases using unknown standards.  Even 
the standards that Ms. Voiles uses are not clear from the record.  So long as some aspect 
of the charge is arguably related to something the utility does, AIC seems to believe that 
recovery of the expense from ratepayers is appropriate.”  (Id. at 69.) 
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• “AIC is right to be concerned because its credit card policy calls into question the 
prudency of its spending decisions.  The underlying issue giving rise to this problem 
appears to stem from a corporate culture where employee perquisites and broad discretion 
on what is reasonable and necessary for business are the norm.  As was pointed out by the 
Commission in Docket No. 12-0293, although such expenses may be permissible, or even 
usual, in an unregulated business that competes with other unregulated businesses for 
customers, the expenses are not appropriate for regulated rate recovery since AIC 
customers have no choice but to obtain delivery services from AIC.  Captive delivery 
service customers can not shop around for another delivery service provider that is more 
responsible with its revenue.”  (Id.) 

• “Later in this Order AIC's concern with its reputation and appearance in various media 
will be discussed.  Given such concern, AIC would be wise to consider the public 
perception of its insistence that customers pay for donuts, snacks, cupcakes for executive 
staff, drinks for lawyers, anniversary cake, Walmart gift cards, decorations for a 
retirement party, and pens and cups as gifts for new employees. (See Ameren Ex. 16.1, 
lines 1, 30, 56, 57, 65, 68, 75, and 81, respectively)  AIC may want to consider the 
appropriateness of a corporate culture where spending decisions are based on the 
assumption that nearly all expenses can be recovered by customers.”  (Id.)   

These assertions do not have a reasonable basis in the record.  There was no testimony on AIC’s 

“corporate culture” or the “public perception” of AIC’s credit card purchases.  There was no 

comparative data submitted on typical unregulated purchases or other utility practices.  The 

written standards that govern the use of corporate credit cards were not entered into the record in 

this proceeding; nor were they discussed in Staff’s testimony.  The concerns about the use of 

corporate credit cards and approval of credit card transactions that the Proposed Order raised 

were not mentioned in this proceeding until Staff’s briefs.  (AIC Reply Br. 27-28.)  Speculation 

about the irony of flower purchases, conjecture on the redundancy of televisions, cable television 

service, and safety awards—these are not findings based on facts properly offered in testimony 

and placed in the record; they are inferences that have raised questions and issues after the 

hearing to which AIC now does not have an opportunity to respond.   

“Although the Commission is free to employ valid policy considerations in rendering a 

decision to grant or deny a contract carrier permit, these policy considerations must have some 

factual support in the evidence before the Commission.”  Allied Delivery Sys. Inc., 93 Ill. App. 
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3d at 668-69 (rejecting conclusory remarks in a letter from a commissioner at the Interstate 

Commerce Commission as without concrete factual support, and standing alone not a finding of 

fact, but a mere conclusion which cannot support the Commission’s decision).  Here, the policy 

considerations that the Proposed Order advocates are subjective, in hindsight, and not based in 

properly offered evidence.  They should be excluded from the Commission’s consideration. 

4. The Proposed Order challenges the appropriateness of the business practices 
that caused the purchases.  This constitutes the micromanagement of public 
utility operations that the Commission rightfully has avoided. 

It is well recognized that “[i]t is not the Commission’s role to take over or to micro-

manage public utilities functions.”  Central Ill. Light Co., et al., Dockets 05-0160/0162 (cons.), 

Order, p. 119, 2006 Ill. PUC LEXIS 4, at *292 (Jan. 24, 2006); see also N. Shore Gas Co., et al., 

Dockets 09-0166/0167 (cons.), Order, p. 183, 2010 Ill. PUC LEXIS 139, at *478 (Jan. 21, 2010) 

(noting that in Staff’s experience, “the Commission has not routinely taken upon itself 

responsibility to ‘micro-manage’ utilities; that is, the Commission does not try to tell utilities 

how to run their businesses”).  Said another way, “[t]he discretion of a utility commission cannot 

override the discretion of the officers of the corporation in the management of its affairs.”  State 

Pub. Util. Comm’n ex rel. City of Springfield, 291 Ill. at 232.  Thus, rate case hearings should not 

be an exercise in rethinking and rewriting management’s day-to-day decisions. 

Here, the Proposed Order steps into the shoes of management and “overrides” 350 

different credit card transactions—purchases for which the cardholder provided a business 

justification and supporting documentation and obtained supervisor approval that the purchase 

was a reasonable and necessary business expense.  (Ameren Exs. 16.0, p. 8; 19.0 (Rev.), pp. 19-

20.)  Many of the disallowances are across-the-board eliminations of the same type of purchase, 

such as flower arrangements, meeting snacks and safety awards.  The Proposed Order states that 

AIC is free to continue to make these purchases, so long as the costs are borne by shareholders.  



38 
	  

(ALJPO 59.)  But it is difficult to view these disallowances, and the tenor of the Proposed Order, 

as anything other than a repudiation of the supervisor’s decision and the business practice.   

The purpose of establishing a revenue requirement for a public utility, whether under 

traditional Article IX or formula rate making, is not to second-guess each business decision made 

by the utility’s management.  But that is precisely what is happening here.  A debate has ensued 

whether a division should have prizes at statewide fairs and training exercises; whether a new 

employee can get a free coffee mug; whether an electric worker can buy fire-retardant clothing; 

whether an apprentice can receive a plaque for finishing his program; whether an employee’s 

family deserves flowers from the Company for a death or illness; where televisions can be 

placed; who can have cell phones; how storm centers can be equipped; and the list goes on.  But 

the Proposed Order allows some digital cameras, but not others, because they have “zoom” 

lenses.  (ALJPO 61.)  The end to the inquiry is not apparent.  But the precedent is obvious – if 

the Proposed Order’s findings are upheld, the supervisor’s approval of any purchase for any 

amount can be revisited.   

The Proposed Order’s findings, if adopted, will not be based on substantial factual and 

expert evidence.  They will be based largely on conjectures and speculations on what should be 

reasonable.  They are offered in hindsight, not supported by the record and injected into this 

proceeding long after the hearing has passed.  They do not constitute good policy.  And they do 

not represent good law.  The proposed exceptions reverse the Proposed Order’s adjustments and 

remove its rationales.  AIC respectfully asks the Commission to consider and adopt them. 

H. Exception 7: ALJPO SECTION VI.B.5, “Sponsorship Expense (Account 
930.1),” Subsection d, “Commission Conclusion” (ALJPO 76-78) and VI.B.6, 
“Community Outreach Expense (Account 908),” Subsection c, “Commission 
Conclusion” (ALJPO 79). 

The Proposed Order approves the recovery of some, but not all, of the electric-allocated 
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expenses that AIC incurred for sponsorships and community outreach events in 2012.  (ALJPO 

77-78, 79.)  Specifically, the Proposed Order concludes that 26 line-items are unrecoverable 

promotional, goodwill, and/or institutional advertising.  But that is based on a finding that there 

was no evidence of educational or other messaging at the event.  The absence of advertising at an 

event means that the expense for the event should be reviewed under Section 9-227 (Charitable 

Contributions), and not Section 9-225 (Advertising).  The result in Docket 12-0511/0512 (cons.), 

where the Commission allowed the North Shore and Peoples utilities to recover expense for 

sponsorships and institutional fundraising events under Section 9-227, dictates that similar 

expenses for community fairs and festivals should be recoverable in this proceeding, where there 

was an absence of traditional advertising.   

The recipients and descriptions of the events demonstrate that AIC’s financial support for 

these activities, causes and events was of charitable nature.  The Commission should adopt a 

final order, in line with AIC’s exceptions, to allow recovery of the expenses for sponsorships and 

community outreach events that AIC included in the revenue requirement.  Given that AIC has 

removed the costs of tangible benefits from organizers (tickets, meals, etc.)—something that 

North Shore and Peoples did not do—AIC’s proposed recovery is reasonable and prudent.  This 

is also consistent with the result reached in the Proposed Order in Docket 13-0192, which has 

recommended full cost recovery of the gas-allocated portions of the 2012 sponsorships. 

1. The Proposed Order does not adequately distinguish the result in Dockets 
12-0511/0512 (cons.) where the Commission allowed the North Shore and 
Peoples utilities to recover charitable sponsorship expenses under Section 9-
227.   

In Dockets 12-0511/0512 (cons.), Staff sought to disallow certain sponsorships that it 

claimed put the utilities in a philanthropic light.  N. Shore Gas Co. et al., Dockets 12-0511/0512 

(cons.), Order, p. 163 (June 18, 2013).  Staff claimed that the record was unclear on the 
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advertising materials, if any, provided in connection with these sponsorships.  Id.  Staff also 

argued that the utilities could not recover sponsorship expenses as charitable contributions, when 

the costs had been recorded as advertising items.  Id.  The sponsorships included funding for 

child and family services organizations, public libraries, foundations and festivals.  Id. at 164.  

Staff also sought to remove the fund-raising support for annual institutional events, including 

table sponsorships.  Id. at 168.  Again, Staff said that these events were promotional or goodwill 

in nature.  Id.  

The Commission rejected both of Staff’s proposed adjustments in Dockets 12-0511/0512 

(cons.), finding all of the disputed sponsorship and event expenses to be recoverable.  It 

concluded that “the nature of these sponsorships is charitable and recoverable under Section 9-

227.”  Id. at 164.  It believed that “the nature of the expense is more important” than the account 

where the expense is recorded.  Id.  And it noted that the recipients were “charitable 

organizations or organizations providing public welfare or educational services” in the utilities’ 

service territory.  Id.  The Commission also concluded that expenses for institutional events and 

table sponsorships were “made to support fundraising events for local charities and communities 

in the Utilities’ service territory and not primarily to promote the Utilities or to foster goodwill 

towards the Utilities.”  Id. at 169.  The Commission further found that sponsorship expenses like 

these were “not barred by Section 9-225 of the Act and are recoverable under Section 9-225 and 

9-227.”   

Here, the Proposed Order suggests that the “details,” or lack thereof, concerning the 

permissible messaging at AIC events distinguish the record in this proceeding from the record in 

Dockets 12-0511/0512 (cons.) and support the disallowance of the expenses identified on pages 

77-79 of the Proposed Order.  For example, for 19 of the 20 events identified on pages 77-78 and 
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the six events identified on page 79, the Proposed Order concludes that there is no evidence of 

educational or other permissible messaging.  But the fact that AIC did not publish or distribute a 

print advertisement or media buy at a particular event does not make the cost of the sponsorship 

unrecoverable, given the result in Dockets 12-0511/0512 (cons.).  That decision stands for the 

proposition that, where traditional advertising does not occur at an event, the associated expenses 

are recoverable under Section 9-227, as financial support for charitable or public welfare events 

hosted by local communities and other non-profit organizations.  (AIC Init. Br. 62; AIC Rep. Br. 

30-31.)  For example, the Proposed Order allows the cost of a Whale float, but disallows the cost 

of a Santa Claus float, because AIC distributed a booklet at one event, and not the other.  But the 

cost of the Santa Claus float is not advertising and should be reviewed and recovered under 

Section 9-227. 

The Proposed Order also contends that, for these 25 events, “the nature of the recipient is 

not clear” and “the charitable nature of the event is not discernable.”  (ALJPO 76-77.)  But the 

basic information on the recipient and description of the event included in the Proposed Order’s 

charts demonstrates otherwise.  All 26 recipients are municipalities, counties, chambers of 

commerce, or other non-profit community organizations.  All 26 descriptions are community 

festivals, local events, or funding for a community complex.  In the absence of traditional 

advertising, the funding for these 26 recipients is the type of financial support for charitable and 

public welfare purposes that the Commission deemed recoverable in Dockets 12-0511/0512 

(cons.) under Section 9-227, even if the expense was not recorded as a contribution. 

2. The Proposed Order wrongly assumes that a sponsorship or community 
outreach event without educational messaging is promotional, goodwill or 
institutional advertising that should be disallowed under Section 9-225. 

The Proposed Order also suggests that AIC is arguing that Section 9-227 (Charitable 

Contributions) allows the recovery of expenses that should be disallowed under Section 9-225 
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(Advertising).  That is not the case.  The Commission in Docket 12-0511/0512 (cons.) did not 

indicate that Section 9-227 allows an expense deemed unrecoverable under Section 9-225 to 

suddenly be recoverable under Section 9-227.  Nor is AIC making that argument here.  The 

argument that AIC is making is this—that if AIC does not have traditional print or media 

advertising associated with a sponsorship or community outreach event, the financial support 

provided the event organizer should not be reviewed under the advertising standards in Section 

9-225 at all; it should be reviewed under the charitable and public welfare standards in Section 9-

227.  In other words, if a sponsorship resembles a contribution, Section 9-227, and not Section 9-

225 applies. 

The problem with the Proposed Order’s reasoning is that it finds events, where there is no 

evidence of any educational or other permissible messaging, to default to being promotional, 

goodwill and/or institutional advertising.  That rationale skips a very important step in the 

review—determining whether the expense is actually paying for advertising at the event.  Section 

9-225(1)(a) defines “advertising” as “the commercial use, by an electric, gas, water, or sewer 

utility, of any media, including newspapers, printed matter, radio and television, in order to 

transmit a message to a substantial number of members of the public or to such utility’s 

consumers.”  The costs of sponsorships should be evaluated under Section 9-225, when the print, 

audio and video presence at the event reaches a substantial number of customers for the 

sponsorship to be considered advertising.  But if the utility’s presence is largely a financial 

contribution in support of the sponsored event, activity or cause, with little to no print, audio or 

video presence, then it should not be considered or reviewed as an advertising expense.  In other 

words, for an expense to be disallowed as goodwill advertising, there must be some actual 

advertising to disallow.  For the 26 line-items identified by the Proposed Order, there is not any 
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advertising to disallow. 

3. The Proposed Order ignores the substantial evidence submitted by AIC to 
demonstrate the customer benefits of the sponsorships and community 
outreach events marked for disallowance. 

In addition, for many of the line-items, including the largest amounts, the Proposed Order 

disregards the additional evidence that AIC submitted on the customer benefits associated with 

the event.  For example, for the $4,308 and $1,860 given to the Peoria and Decatur Chambers of 

Commerce for sponsorship of Thanksgiving luncheons, the Proposed Order presumes that the 

purpose of the events was “to mix with other attendees” at the event.  (ALJPO 77.)  Of course 

there’s interaction amongst the attendees. But missing in the “mixing with attendees” rationale is 

the purpose for which AIC employees were in attendance.  The record shows that these events 

provided AIC with an opportunity for co-workers to speak with community leaders about its 

energy efficiency programs—and there’s no evidence to the contrary   (Ameren Exs. 14.0 (Rev.), 

p. 26; 24.0, p. 8; 24.1 (Rev.), pp. 3:57, 16:118.)  For the $1,200 and $1,500 given to the City of 

Hillsboro and Illinois Central College, the funds helped to pay for part of a community sports 

complex.  For the $1,260 given to the City of Peoria, the funds sponsored a diversity luncheon to 

discuss employment opportunities with AIC.  (Ameren Ex. 24.1 (Rev.), p. 2:38.)  For the $3,000 

given to the Heart of Illinois Fair, the funds provided AIC with signage and event space at the 

“Family Fun Zone.”  (Ameren Exs. 14.0 (Rev.), p. 32; 24.0, p. 4.)  And for the $22,700 given to 

the Illinois High School Association, the record demonstrated that the cost of this local sporting 

event and banquet—where AIC is one of three major sponsors—provides substantial 

opportunities for educational messages and significant source of funding for the recipients.  

(Ameren Ex. 24.0, pp. 6-7.)  AIC considers these and the other events that the Proposed Order 

recommends for disallowance to be worthy local events that primarily benefit the community, 

and not AIC.   
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The record and the law support the recovery of the sponsorship and community outreach 

expenses that AIC included in the revenue requirement.  For consistency with the approach 

adopted in the Proposed Order in Docket 13-0192, for the gas-allocated portions of the same 

2012 sponsorship expenses, the Commission should revise its final order consistent with AIC’s 

exceptions. 

I. Exception 8: ALJPO SECTION VI.B.7, “Advertising and Public Relations,” 
Subsection e, “Commission Conclusion” (ALJPO 90-95). 

For advertising and public relations, the Commission is being asked to affirm disallowances: 

• That are not the adjustments proposed by Staff, AG or CUB; 

• Where no evidence is offered in support; and 

• Are blanket adjustments, based on unsupported conclusions and speculation. 

The discussion in the Proposed Order would have the Commission deviate from its role as a fair 

minded arbiter of facts and law and  ignore the record.  However, both the record and the law 

support AIC’s proposed expense amounts. And to the extent that the Commission concludes 

other wise, the alternatives on the record are only the adjustments by Staff, the AG or CUB. 

During this proceeding, AIC has reviewed hundreds of vendor invoices, compiled 

detailed exhibits on job descriptions, work requirements and billed services for individual 

charges, and submitted rounds of testimony in support of its advertising and public relations 

expenses.  AIC has done this, because it believes in the benefits that these outside agencies bring 

to AIC and to ratepayers.  It believes that the utilization of these outside agencies, for their staff, 

resources and capabilities, results in efficient and cost-effective communications.  It believes that 

these agencies provide AIC with a range of services and expertise that AIC has not internalized, 

such as graphic design, copywriting, and video production.  And it believes that these agencies 

allow AIC to keep down its internal expenses, while still satisfying the need for high-quality and 
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timely customer education materials.  But AIC also has gone to such great lengths to prepare 

testimony and demonstratives to defend these costs, because the general and unsupported 

disallowances proposed by the AG, CUB and Staff called for a response with that level of detail 

to show that the prudence and reasonableness of AIC’s outside vendor expenses was 

unquestioned.   

The Proposed Order rightfully does not adopt the adjustments proposed by Staff, the AG 

and CUB.  Instead, the Proposed Order recommends an outside vendor expense disallowance 

greater than anything proposed by the parties to this proceeding.  And it supports this larger 

adjustment with new analysis of the necessity of the expenses, largely based on the detailed 

exhibit that AIC prepared.  (Ameren Ex. 24.6 (Rev.).)  This is inappropriate.  Granted, there is 

evidence in the record that identified the purpose and work product associated with the 

individual invoiced charges.  But there is no evidence in the record of the opinions that are the 

basis for the Proposed Order’s adjustment—opinions that now raise questions and decide 

disallowances on issues that, at this point in the proceeding, AIC does not have a reasonable 

opportunity to answer or confront.  The Commission is the finder of fact in these proceeding, not 

an expert witness.  The time for the type of analysis now presented in the Proposed Order has 

passed.  The cases on point say that the Commission cannot adopt its own subjective and 

untested analysis as the basis for a decision, in the place of properly offered testimony.  But that 

is what would happen if the Proposed Order’s recommendations and adjustments on this issue 

are accepted.  AIC respectfully asks that the Commission adopt its proposed exceptions and 

permit the utility to recover the challenged advertising and public relations expenses. 
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1. The manifest weight of the evidence shows that AIC supported its advertising 
and public relations expenses as prudent and reasonable in amount, in the 
face of Staff’s specific objections and the AG and CUB’s proposed 
disallowances. 

As noted elsewhere, the formula rate legislation provides “for the recovery of the utility’s 

actual costs of delivery services that are prudently incurred and reasonable in amount consistent 

with Commission practice and law.”  220 ILCS/16-108.5(c)(1).  In these annual electric update 

proceedings, the Commission must determine whether (i) there was an actual cost; (ii) supportive 

of or related to electric delivery service; (iii) prudently incurred (i.e., a necessary business 

expense); and (iv) reasonably priced.  If the weight of the evidence in the record supports a “yes” 

to each question, the cost is fully recoverable in formula rates.  See, e.g., Citizens Util. Bd. v. Ill. 

Comm. Comm’n, 166 Ill. 2d 111, 126-27 (1995) (remanding decision to require sharing of coal-

tar remediation expenses as not supported by substantial evidence). 

In this context, the Commission must also decide if any charge is not a permissible 

advertising expense under Section 9-225.  This requires the Commission to determine whether 

the charge involved  “the commercial use, by an electric, gas, water, or sewer utility, of any 

media, including newspapers, printed matter, radio and television, in order to transmit a message 

to a substantial number of members of the public or to such utility's consumers.”  220 ILCS 5/9-

225(1)(a).  If so, the Commission then must determine whether the charge was “promotional, 

political, institutional or goodwill advertising” not “in best interest of the Consumer” and not 

otherwise authorized by Section 9-225 or other law.  220 ILCS 5/9-225(2).  Goodwill or 

institutional advertising is advertising “either on a local or national basis designed primarily to 

bring the utility’s name before the general public in such a way as to improve the image of the 

utility or to promote controversial issues for the utility or the industry.”  220 ILCS 5/9-225(1)(d). 

During this proceeding, AIC submitted testimony and exhibits in support of its 2012 
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electric-allocated advertising and public relations expenses, in response to Staff, the AG and 

CUB adjustments to remove certain expenses for outside vendor charges.  A summary of the 

invoiced vendor expenses proposed for adjustment by Staff and AG/CUB in testimony is below: 

• Account 909—Simantel: AG and CUB propose to eliminate a charge for $4,125.  Staff 
withdrew a similar adjustment in rebuttal. (AIC Init. Br. 68-69; AIC Rep. Br. 33-34.) 

• Account 930.2—Simantel: AIC removed two charges totaling $9,182 from a list of 29 
charges identified as potentially comparable to charges disallowed in Docket 12-0293.  
Staff proposes to eliminate 21 other charges totaling $64,482.5  The remaining electric 
jurisdictional amount at issue between Staff and AIC is $59,362.  (AIC Init. Br. 70-73, & 
71 n. 11.)  The AG and CUB propose a blanket disallowance of all 29 charges identified 
as potentially comparable, and a general 50% disallowance of the other Simantel charges 
not so identified.  This latter proposal removes an additional $298,000.  (AIC Init. Br. 74-
77.)   

• Account 930.2—Other Vendors: The AG and CUB also propose specific disallowances 
for three other outside vendors:  Karen Foss LCC ($42,051), Obata Design, Inc. ($5,989), 
and St. Louis Business Journal ($13,995).  (AIC Init. Br. 77-80.) 

The substantial weight of the evidence in the record demonstrates that, but for the charges that 

AIC excluded, the remaining disputed advertising and public relation expenses were actual costs, 

supportive of or related to electric delivery service, prudently incurred and reasonably priced.  

The substantial weight of the evidence in the record also shows that these vendor expenses were 

not goodwill or institutional advertising.  Some charges relate to internal communications and 

employee training, which are a necessary component of the administrative overhead associated 

with running any utility.  Other charges relate to external messages in Illinois and shared media 

markets on issues related to delivery service or that delivery customers consider important.  

These charges include traditional print advertisements, social media, speeches and presentations. 

Concerning the Account 909 expense, which the AG and CUB to disallow, the record 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5 Five of the 21 charges were internal corporate communications administrative costs.  One charge was for methane 
gas messaging on renewable energy.  Two charges were for clean coal research.  The remaining 13 charges were for 
economic development advertisements and presentations.  (ICC Staff Ex. 10.0, Schedule 10.3.)    
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shows that this was an invoiced amount for $4,125 for Simantel’s services on an ActOnEnergy 

workshop for contractors and employees on energy efficiency messages.  (AIC Init. Br. 69-70.)  

The AG and CUB, in their reply briefs, argue (untimely) that the expense should be recovered 

through AIC’s Energy Efficiency and Demand-Response Cost Recovery rider (Rider EDR).  But 

no facts or expert opinions were properly offered into evidence to support that assertion.  Instead, 

the record shows that AIC charges Rider EDR expense to Account 908, not Account 909, and 

removed those expenses from the revenue requirement.  (AIC Init. Br. 74 n. 13.)  And the 

Commission has held that advertisements that referenced a utility’s specific energy efficiency 

programs are still recoverable through formula rates, if not recovered through the utility’s energy 

efficiency and demand response rider.  See, e.g., Commonwealth Edison Co., Docket 11-0721, 

Order, pp. 100-102 (Nov. 28, 2012).  AIC should receive the same treatment here. 

Concerning the 21 Simantel charges in Account 930.2, which Staff seeks to disallow, the 

record shows that these were outside vendor expenses related to either internal communications 

or external messages.  (AIC Init. Br. 72-73; AIC Rep. Br. 35-36.)  Staff claimed that these 

expenses were unrecoverable because they were not “necessary” or did not have “identified work 

product.”  Staff didn’t provide any analysis that supported these labels.  But it didn’t matter 

because the evidence that AIC provided shows that billed services resulted in work product and 

were prudent and reasonable expense related to delivery service.  (ICC Staff Ex. 10.0, Sch. 

10:03; Ameren Ex. 24.6 (Rev.).)  The invoices disputed as having no work product concerned 

services for internal strategy sessions on proposed media and messaging (line 1); organization of 

historical Human Resources materials (line 5); development of media plans (line 6); design and 

production of word marks for internal departments (lines 9 and 10); a website video (line 13); a 

PowerPoint (lines 14-18) and a magazine print advertisement (line 20-21).  The invoices 
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disputed as not necessary concerned “Methane to Megawatts” messaging (line 13), “clean coal” 

research (lines 14-15), and communications on economic development in the Greater St. Louis 

area (line 16-18, 20-29).  As indicated in AIC’s Initial Brief, the “clean coal” research relates to 

mandatory quarterly ICC environmental disclosures on sources of electricity and the “methane” 

messaging relates to customer education on the benefits of renewable sources of electricity.  

(AIC Init. Br. 73 n. 12.)  And the PowerPoint speeches and print advertisements on economic 

development—the majority of the expenses Staff deems unnecessary—communicate the role that 

AIC plays in creating jobs for Illinois citizens by investing in delivery systems and otherwise 

supporting the growth of industrial and commercial customers.  (AIC Init. Br. 73.) 

The AG and CUB sought to disallow these same 21 expenses.  But their testimony did 

not identify any particular invoiced objectionable expenses, and their witness Mr. Brosch 

admitted that he did not conduct an independent review of the charges.  (AIC Init. Br. 79.)  He 

“relied upon a Company-prepared search for ‘potentially comparable expense’ incurred in the 

test year” as the basis for his adjustment.  (AG Ex. 3.0C, p. 21:443-44.)  He “did not 

exhaustively analyze each invoice for each vendor charge incurred by the Company.”  (Id. at 

21:448-49.)  And he did not perform an “independent critique” of the potentially comparable 

charges.  (Id. at 21:455-56.)  That “evidence” does not amount to the “specific concerns with 

particular expenses,” which the Commission has required a party to offer to support a 

disallowance.  Ameren Ill. Co., Order, Docket 12-0293, at 67; see also Ameren Ill. Co., Order, 

Docket 12-0001, at 92 (requiring “specific reasons behind objections to an expense”). 

Concerning the other 123 Simantel charges in Account 930.2, which the AG and CUB 

proposed that AIC only recover half of, the record shows that Mr. Brosch’s disallowance was a 

subjective estimate without any basis in the record.  He did not “analyze each invoice for each 
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vendor charge” and he “applied a 50 percent disallowance factor to the Simantel public relations 

charges in place of a more detailed review.”  (AG Ex. 3.0C, p. 21:448-52.)  He did this, even 

though AIC provided the Simantel invoices in discovery, and manually compiled information 

from these invoices into discovery responses, workpapers and exhibits sponsored by AIC witness 

Mr. Thomas Kennedy.  (AIC Init. Br. 76.)  Many of the expenses within the scope of Mr. 

Brosch’s general adjustment concerned print and video communication materials placed in 

Illinois and shared media markets.  For example, there is a $26,281 direct charge for a 30 second 

television spot on the education messages surrounding choice for Illinois consumers.  (Ameren 

Ex. 24.6 (Rev.), p. 7:117.)  There is a $40,490 allocated charge to produce televisions messages 

on equipment safety and corporate citizenship.  (Id. at 7:122.)  There is a $15,100 allocated 

charge for creative direction and production of television messages.  (Id. at 7:141.)  There is a 

$10,206 allocated charge to develop an intern brochure and finalize artwork for recruiting pages.  

(Id. at 7:142.)  There is a $41,124 charge for work on the production of television and digital 

advertisements to educate customer on bill payment options.  (Id. at 8:158.)  And those are not 

the only examples of media and print advertisement work listed.  (See also id. at 6:111-13; p. 

7:114, 116, 119, 121, 124-25, 128, 130-31, 133, 134, 136, 137, 138, 140; p. 8:144-45, 148-52, 

155, 157.) 

Other Simantel charges on Ameren Exhibit 24.6 (Rev.) are allocated AMS expenses that 

Mr. Brosch recognizes are “needed administrative” support.  (AG Ex. 3.0C, p. 26:562.)  Ameren 

Exhibit 24.6 (Rev.) includes Simantel charges for creative strategy sessions on quarterly media 

plans (lines 32-35, 97, 153), graphic and art design (lines 36-37, 44, 47-53, 59), speeches and 

presentations (lines 40-41, 54, 60), copywriting (lines 38-39, 43, 45-46, 52, 55, 57, 126), a photo 

library (line 56), twitter graphics (line 58), employee training and town halls (lines 61-72, 92-93, 
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100-108), educational messages at Ameren offices (lines 73-82, 94-96), publications on industry 

issues (lines 83-87, 99, 147, 156), volunteer materials (line 88), employee safety initiatives (lines 

89-91), new employee education materials (lines 132, 142), and general account management 

(lines 115, 118, 120, 123, 129, 135, 139, 143, 146, 154).  To the extent any party wanted to lodge 

specific objections to particular expenses, the invoice-level detail was compiled and produced.  

And lastly, concerning the specific vendor invoices (Karen Foss LLC, Obata Design, 

Inc., and St. Louis Business Journal) that the AG and CUB claimed were corporate “image” 

campaigns, there is no evidence in the record to suggest these expenses were part of a deliberate 

exercise to enhance AIC’s reputation in the public.  (AIC Init. Br. 77-80.)  These expenses paid 

for media and communications training (Karen Foss LLC) for AMS and AIC executives on 

customer education.  (Id. at 79.)  They paid for a qualified vendor (Obata Design, Inc.) to 

produce the Corporate Social Responsibility (CSR) report on the efforts to minimize the 

environmental impact of services, including delivery services—a topic, which independent 

studies confirm, is important to customers.  (Id. at 79-80.)  And they paid the sponsorship of a 

women’s conference that provided advertising opportunities and leadership training.  (Id. at 80.)  

The best “evidence” that AG/CUB offered in return was speculative theories regarding AIC’s 

“true intentions.” 

The Commission’s findings are subject to re-examination to determine whether there is 

substantial evidence—not just a scintilla of proof—to sustain them.  Atchison 335 Ill. at 629.  

Here, the point in painstakingly reviewing the evidence is obvious—there is not substantial 

evidence in the record to support the disallowances of advertising and public relation expenses 

proposed by Staff or AG/CUB.  
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2. The Proposed Order introduces a new, much larger adjustment and new 
analysis that was not properly offered into the record.  This proposed 
adjustment raises issues and allegations that AIC is unable to confront. 

As noted elsewhere, “an administrative tribunal cannot rely upon its own information for 

support of its findings.”  Smith v. Dep’t of Registration & Ed., 412 Ill. 332, 347 (1952) (reversing 

decision to revoke medical license presumptively based on knowledge and experience of agency, 

rather than offer of expert testimony).  It has to rely on the evidence actually presented at the 

hearing.  220 ILCS 5/10-103 (“any finding, decision or order made by the Commission shall be 

based exclusively on the record for decision in the case”); Atchison, 335 Ill. at 638-39 (findings 

“must be based on evidence presented in the case, with an opportunity to all parties to know of 

the evidence to be submitted or considered, to cross-examine witnesses, to inspect documents 

and to offer evidence in explanation or rebuttal, and nothing can be treated as evidence which is 

not introduced as such”).  Facts that are conceivably known to the tribunal, but not in evidence, 

will not support the validity of an administrative decision.  Rockwell Lime Co. v. Ill. Comm. 

Comm’n, 373 Ill. 309, 321 (1940) (extraneous statements in other agency orders not a competent 

basis); see also Morgan v. United States, 304 U.S. 1, 18 (1938) (respondents denied a fair 

hearing when rates were set based on findings prepared by and discussed with federal 

prosecutors after the hearing without providing a reasonable opportunity to contest them). 

The agency is the finder of fact, tasked with ascertaining and weighing the facts placed in 

evidence and deciding whether the record developed by the parties demonstrates that a cost was 

prudent and reasonable.  The role of “party,” and the investigative function, falls to the 

Commission Staff.  So when the agency substitutes its own subjective analysis, in place of 

properly offered evidence, this fatally taints its decision.  Fleming, 388 Ill. at 155-56 (1944) 

(decision was voided as arbitrary for relying on matters outside the record, when the final order 

raised, for the first time, the question of the correctness of the formula and the basis on which the 
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evidence concerning the value of the property for ratemaking purposes was offered); see also 

Pullman Co. v. Ill. Comm.Comm’n, 390 Ill. 40, 46 (1945) (decision was voided as arbitrary, 

when it was based upon the question of notice to a Federal agency, a matter upon which no 

evidence was presented and which the Commission itself, for the first time, raised in its final 

order).  These cases show that the Commission cannot step into the shoes of a witness and issue 

new analysis. 

Here, the Proposed Order introduces a new, larger adjustment at this juncture of the 

proceeding, largely based on its own analysis of the expenses that AIC identified in its exhibits—

analysis that no party to the proceeding introduced through testimony.  The questions and issues 

that are now raised in the Proposed Order, to which AIC no longer can respond, include: 

• Whether “ActOnEnergy” advertising expenses are the type of expenses that must be 
recovered through Rider EDR (ALJPO 91-92); 

• Whether invoices that mention “Focused Energy for Life” (FEFL) are automatically 
unrecoverable based on the Commission’s decision in Docket 12-0293 (id. at 91.);  

• Whether redesigning logos for internal employee groups are necessary for delivery 
services (id. at 92); 

• Whether expenses on economic development advertisements and presentations should be 
recovered from “captive delivery service customers” (id.); 

• Whether 25%, a percentage the Proposed Order admits is arbitrary, should be used as the 
allocation of annual meeting expenses, rather than the allocation AIC used (id.); 

• Whether preparation of the “Point of View” report is a recoverable delivery service cost 
(id. at 92-93);  

• Whether charges for media training for managers is a recoverable delivery service cost, 
or as the Proposed Order presumes, an effort to improve AIC’s public image (id. at 93); 

• Whether charges to design a volunteer tee-shirt, draft a letter for the United Way, develop 
a photo library, or design Twitter graphics are recoverable (id.); 

• Whether and how often the media and advertisements were used for Missouri or gas 
advertisements (id. at 94.); 
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• Whether there were any utility-related events on the schedule of the St. Louis Business 
Journal Women’s Conference (id.);  

• Whether other managers who received media training from Karen Foss were involved 
with electric delivery services (id. at 95);  

• Whether “Ameren simply pays whatever Simantel charges” (id. at 94); and 

• Whether “Ameren seeks out the lowest cost provide for any service or material if it 
knows that it can simply pass the cost along to captive customers” (id.). 

And these were only the specific examples that the Proposed Order gives.  (ALJPO,93.)  The 

only basis for the disallowance of the remaining Simantel expenses was just that they “suffer 

from the same ambiguity and/or questionable expense justification.”  (Id.) 

For the duration of this proceeding, AIC has challenged the adjustments of Staff, the AG 

and as unsupported and insufficiently detailed.  But now, when these questions and issues have 

been raised about the recoverability of certain expenses, AIC no longer has an opportunity to 

supplement the record.  The Proposed Order concludes, “Perhaps had AIC provided more 

information on these expenses, it would not face this disallowance.”  (ALJPO 94.)  This begs the 

question of what AIC could have provided, had these questions and issues been raised in 

testimony and had a party to this proceeding conducted this type of analysis.  AIC does not fault 

the Proposed Order for attempting to conduct the sort of detailed, line-by-line analysis that AIC 

believed Staff, the AG or CUB should have offered.  But to present that analysis now is not fair.  

For these reasons, and based on the substantial evidence that AIC timely offered into the record, 

AIC respectfully asks that the Commission not adopt the Proposed Order’s recommendations. 

J. Technical Corrections:  

Technical Correction No. 1:  On page 153, in Finding (13), the Proposed Order states: “AIC 

should be authorized to place into effect the Rate MAP-P tariff informational sheets designed to 

produce annual base rate electric delivery service revenues of $721,340,000, which represents a 
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decrease of $84,199,666 or 10.45%.”   This finding should be amended to reflect a decrease of 

$43,170,000 or 5.65%.   

AIC believes that Finding (13) is based upon the table labeled “Revenue Change” located 

below Line 25 on Appendix A, Schedule 1 of the Proposed Order.  Several errors are contained 

in this table, which, once rectified, produce the result described above.  

First, the “Revenue Change” table should clearly denote that the amounts listed therein 

are stated in Dollars rather than Thousands.  

Second, it appears that the amount listed at Line 5 of the “Other Adjustments” column is 

stated in Dollars, rather than Thousands.  That amount should be restated in Dollars for 

consistency with the remainder of the “Revenue Change” table.  The listed amount, (66,771) 

should be changed to (66,771,000). 

Third, the total revenue change is currently described in the table as “Change in Total 

Revenues from Docket 12-0293,” but the amount includes revenue changes from periods prior to 

Docket No. 12-0001, as shown in the first two lines of the “Revenue Change” table.  Therefore, 

the line labeled “Change in Total Revenues from Docket 12-0293” should be renamed “Change 

in Total Revenues from Prior to Docket 12-0001.”   

Fourth, the line labeled “12-0293” should be renamed “Docket No. 12-0293 Net Revenue 

Requirement” in order to more accurately describe its contents.  In addition, the amount in that 

line (currently labeled “12-0293”) should be changed to $764,510,000, which is the amount 

listed as “Operating Revenues” in the line labeled “Revenues in Docket No. 12-0293.”  This 

change will also make the method by which the amount in the line labeled “12-0293” consistent 

with the method used to calculate the amount in the line immediately below it, which is labeled 

“Revenue Requirement per Order.”   
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Fifth, the line currently labeled “Revenue Requirement Per Order” should be renamed 

“Net Revenue Requirement Per Order” to align with the heading shown in Column (j) of 

Appendix A, Schedule 1, to more clearly denote that the amount shown is net of Other 

Revenues.  In addition, the amount shown on that line should be rounded to $721,340,000 to 

exactly match the amount shown in Column (j) Line 5 of Schedule 1.   

Finally, when the above changes to the “Revenue Change” table are made, the amount of 

“Difference between 12-0293 and 13-0301” is (43,170,000), and the corresponding “Percentage 

change between 12-0293 and 13-0301” is (5.65%).  

Both the difference of (43,170,000) and the percentage change of (5.65%) should be 

carried forward to Page 153 of the Proposed Order, Finding (13).  A corrected Revenue Change 

Table is attached as Schedule 1 of Appendix B to AIC’s Brief on Exceptions, and corrected 

language for inclusion in the Proposed Order is included in Appendix A to AIC’s Brief on 

Exceptions. 

Technical Correction No. 2:  On page 50, the Proposed Order approves inclusion of expenses for 

AIC’s loss on sale compensation offered to employees who must relocate their residence to 

perform necessary electric distribution work.  However, this approved expense of $43,166 was 

not reflected in Appendices A and B of the Proposed Order and was incorrectly referenced as 

(53,000) on Page 46 of the Proposed Order. 

The Proposed Order should be changed as described in Appendix A to AIC’s Brief on 

Exceptions, to reflect the proper amount of approved loss-on-sale relocation expenses. 

The Appendices to the Proposed Order should be revised as follows, with the correct 

amounts stated in Dollars: In Appendix A, Schedule 2 at page 1, an adjustment of ($95,651) 

should be reflected in Column (c), Line 7 “Distribution,” rather than ($138,818) that forms the 
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basis for the adjustment of (139) shown in Thousands of Dollars, which is currently listed in 

Column (c), Line 7 of Appendix A, Schedule 2, page 1.  In Appendix B, Schedule 2 at page 1, an 

adjustment of ($95,651) should be reflected in Column (d), Line 7 “Distribution” rather than 

($138,818) that forms the basis for the adjustment of (139), shown in Thousands of Dollars, 

which is currently listed in Column (c), Lind 7 of Appendix A, Schedule 2, page 1.  The 

calculations supporting these changes are shown on Appendix B, Schedule 2 to AIC’s Brief on 

Exceptions. 

Technical Correction No. 3:  This Technical Correction need only be made if AIC’s Exception 7, 

described above is not adopted.   

On pages 77-78, the Proposed Order presents a table of items that were originally 

presented in Ameren Ex. 24.1 (Rev).  However, some of the amounts listed in the Proposed 

Order do not match the amounts listed in Ameren Ex. 24.1 (Rev.).  First, the $100 listed in the 

“Electric Allocation ($)” column at Line 2 should be $300 as shown on Ameren Ex. 24.1 (Rev.), 

Line 6.  Second, the $22,700 listed in the “Electric Allocation ($)” column at Line 8 should be 

$23,700, as shown on Ameren Ex. 24.1 (Rev.), Line 69.  Third, AIC self-disallowed $2,496, as 

shown at Ameren Ex. 24.1 (Rev.), Line 155.  This self-disallowance was not included in the 

table on pages 77-78 of the Proposed Order, but should be included in the Total Disallowance.   

As a result of the changes described above, the “Total Disallowance” amount of $37,405, 

listed at page 78, Line 21 of the Proposed Order, should change to $41,101. This “Total 

Disallowance” amount should be multiplied by the jurisdictional allocator of 92.06% to derive a 

corrected adjustment of ($37,838).  These changes to the Proposed Order are reflected in 

Appendix A to AIC’s Brief on Exceptions.  The calculations supporting these changes are shown 

on Appendix B, Schedule 3 to AIC’s Brief on Exceptions.   
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This correction also requires revisions in Appendices A and B to the Proposed Order as 

follows: Appendix A, Schedule 2, page 2, column (m), line 11 should reflect ($37,838), or (38) 

stated in Thousands of Dollars.  Appendix B, Schedule 2, page 2, column (n), line 11 should 

reflect ($37,838), or (38) stated in Thousands of Dollars.   

Technical Correction No. 4:  This Technical Correction need only be made if AIC’s Exception 8, 

described above is not adopted.   

On pages 91-95, the Proposed Order discusses items listed in Ameren Ex. 24.6 (Rev.).  

The amounts associated with the Proposed Order’s adjustments should be multiplied by the 

jurisdictional allocator of 92.06%.  The jurisdictional allocation has already been applied to the 

items the AG proposed to disallow, which are listed in AG Ex. 1.3 (Corrected).  The calculations 

supporting these changes are shown on Appendix B, Schedule 4 to AIC’s Brief on Exceptions.   

Appendices A and B to the Proposed Order should be revised as follows:  Appendix A, 

Schedule 2, page 3, column (u), line 11 should reflect an adjustment of ($583,433) rather than 

($628,050), or (583) stated in Thousands of Dollars.  Appendix B, Schedule 2, page 3, column 

(w), line 11 should reflect an adjustment of ($583,433) rather than ($628,050), or (583) stated in 

Thousands of Dollars. 

Technical Correction No. 5: Appendix A to the Proposed Order, Schedule 4, Page 1, Column 

(f) is identified as “Depreciation Expense (Sch 7.05),” and presents the entire adjustment of 

$15,800,000 on Line 3.  However, the adjustment applies to both Accumulated Depreciation on 

Distribution Plant, and Accumulated Depreciation on General and Intangible (“G & I”) Plant.  

To properly reflect this change in Appendix and the Formula Rate Template schedules, it is 

necessary to segregate the $15,800,000 between Line 3, titled “Accumulated Depreciation on 

Distribution Plant,” and Line 4, titled “Accumulated Depreciation on G & I Plant.”  The 
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correction would assign $10,930,000 to Line 3, “Accumulated Depreciation on Distribution 

Plant,” and assign $4,870,000 to Line 4, “Accumulated Depreciation on G & I Plant” based on 

information provided in AG Cross Exhibit 6 and Schedule 7.05, Page 2, lines 1-17. 

Technical Correction No. 6: Appendix A to the Proposed Order, Schedule 2, Page 3, Column 

(v), and Appendix B, Schedule 2, Page 3, Column (x) are both identified as “Miscellaneous 

Other Operating Revenues (AG Ex. 1.3),” and include an adjustment to Uncollectibles Expense 

of $7,000 on Line 6.  The adjustment to Uncollectibles Expense cannot be implemented in the 

AIC’s Formula Rate Template schedules, as the adjustment to Filing Year Uncollectibles in the 

Formula Rate Template is set by the formula on App 7, the adjustment to Reconciliation Year 

Uncollectibles in the Formula Rate Template is an Input defined on Sch FR A-1 REC, and the 

correct Input amount for 2012 has been determined previously by ICC Staff and agreed to by the 

Company.  Thus, the correction to Line 6 of both Appendix A, Schedule 2, Page 3, Column (v) 

and Appendix B, Schedule 2, Page 3, Column (x) requires either removal of the $7,000 

adjustment to “Uncollectibles Expense,” or in the alternative, netting the $7,000 adjustment with 

the change in “Other Revenues” shown on Line 2. 

Technical Correction No. 7: At page 4, the Proposed Order states, “In Docket No. 12-0293, the 

Commission approved a net revenue requirement of $805,540,000.”  This statement is incorrect, 

because the Commission in Docket 12-0293 approved a net revenue requirement, excluding 

other revenues, of $764,510,000.  This change is reflected in Appendix A to AIC’s Brief on 

Exceptions. 

Technical Correction No. 8: At page 4, the Proposed Order misstates the amount of the revenue 

requirement requested by AIC, and consequently misstates the amount of the decrease in the 

revenue requirement.  The Proposed Order does not describe the rate of return for the 
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reconciliation year, as calculated by AIC.  AIC’s final requested revenue requirement was listed 

on Appendix B to its Initial Brief, and its final requested amount includes a gross-up for 

uncollectibles.  AIC’s calculated rate of return for the reconciliation year was described in its 

Initial Brief, on Sch FR A-1 and A-1 REC.  The changes in the language of the Proposed Order 

are included in Appendix A to AIC’s Brief on Exceptions.  

Technical Correction No. 9: At page 39, the Proposed Order misstates amount of rate case 

expense agreed upon by Staff and AIC for inclusion in the revenue requirement.  The correct 

amounts are described in Staff’s Initial Brief, at page 16.  The corrected language is included in 

Appendix A to AIC’s Brief on Exceptions. 

 

 

 

 

 

 

 

 

 

 



Dated: November 25, 2013    Respectfully submitted, 
Ameren Illinois Company 
d/b/a Ameren Illinois 
 
By: /s/ Albert D. Sturtevant  
 One of their Attorneys 
 
Edward C. Fitzhenry 
Matthew R. Tomc 
Eric Dearmont 
AMEREN SERVICES COMPANY 
One Ameren Plaza 
1901 Chouteau Avenue 
St. Louis, Missouri 63166 
(314) 554-3533, voice 
(314) 554-4673, voice 
efitzhenry@ameren.com 
mtomc@ameren.com 
edearmont@ameren.com 
 
Albert D. Sturtevant 
Anne M. Zehr 
Rebecca L. Segal 
Hanna M. Conger 
WHITT STURTEVANT LLP 
180 North LaSalle Street, Suite 2001 
Chicago, Illinois 60601 
Telephone: (312) 251-3017 
Facsimile:   (312) 251-3912 
sturtevant@whitt-sturtevant.com 
zehr@whitt-sturtevant.com 
segal@whitt-sturtevant.com 
conger@whitt-sturtevant.com 
 
Mark A. Whitt 
Christopher T. Kennedy 
WHITT STURTEVANT LLP 
88 East Broad Street, Suite 1590 
Columbus, Ohio 43215 
Telephone:  (614) 224-3912 
Facsimile: (614) 224-2960 
whitt@whitt-sturtevant.com 
kennedy@whitt-sturtevant.com 
 



2 
	  

CERTIFICATE OF SERVICE 
 

I, Albert D. Sturtevant, an attorney, certify that on November 25, 2013, I caused a copy 

of the foregoing Brief on Exceptions of Ameren Illinois Company to be served by electronic 

mail to the individuals on the Commission’s Service List for Docket 13-0301. 

 

  /s/ Albert D. Sturtevant   
Attorney for Ameren Illinois Company 
d/b/a Ameren Illinois 

	  


