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METRA’S REPLY BRIEF ON EXCEPTIONS 

The Northeast Regional Commuter Rail Corporation and the Commuter Rail Division of 

the Regional Transportation Authority d/b/a/ Metra (“Metra”), respectfully submits its reply brief 

on exceptions. 

I. INTRODUCTION 

Metra did not submit a brief on exceptions.  Accordingly, this brief only responds to 

exceptions stated in other parties’ opening briefs on exceptions.  This reply brief responds to 

ComEd’s suggested clarifications to the directive to conduct a geographic cost causation study 

concerning costs assigned to the Railroad Class; to the exceptions taken by ICC Staff and 

Commonwealth Edison Company (“ComEd”) to the language in the Proposed Order directing 

that ComEd eliminate from the costs assigned the Railroad Class the costs of distribution 

facilities carrying 4 kV and lower voltage; and Staff’s exceptions to the language in the Proposed 

Order concerning the cost credit to the Railroad Class based on ComEd’s use of the Railroad 

Class members’ facilities to serve other ComEd customers.   

II. COST OF SERVICE AND INTERCLASS ALLOCATION ISSUES 

C. Potentially Uncontested Issues 

1. Cost Allocation of Primary/Secondary Distribution System 
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a. Studies and Analysis Proposed Regarding Future Changes to 
Cost Allocations to Primary Service 

(iii) [OTHERS] CTA/Metra Geographical Study 

ComEd did not take exceptions to the directive that ComEd work with the Railroad Class 

to study whether, under cost causation principles, costs incurred in geographic areas where the 

Railroad Class does not take delivery of electricity should be eliminated from the Railroad Class’ 

costs.  Therefore, all of ComEd’s proselytizing about segmentation issues on pages 4 and 5 of 

ComEd’s brief on exceptions should be disregarded.  

ComEd asserts in its brief on exceptions that it is unclear whether the Proposed Order:  

(1) directs ComEd to work with Metra and the CTA to evaluate whether there are any costs 

incurred in geographic areas where the Railroad Class does not take delivery of electricity that, 

under cost causation principles, should be eliminated from the costs assigned the Railroad Class 

or; (2) whether, in addition, the Proposed Order pre-approves the results of the study and 

requires ComEd to implement the results of the study.  ComEd BOE at 5.  There is no basis for 

this confusion.  The language on page 31 of the Proposed Order is quite clear as to the intent of 

the directive: 

The question here is whether to conduct a study to gain 
information on a particular issue, not whether to adopt a particular 
study’s findings.  The Commission finds in this instance it would 
be more appropriate to have more information than less. 

ComEd’s Exception 1, Alternate B would add language directing ComEd and the 

Railroad Class to work to jointly develop an ECOSS incorporating the results of the study.  That 

makes sense, because if the Commission considers approving use of the study after the next rate 

case to set the Railroad Class’ rates, it would have an illustrative ECOSS to evaluate and perhaps 

approve. 
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In ComEd Exception 1, Alternative B, ComEd provided to require preparation of an 

ECOSS stated as follows: 

In addition, as part of the Study, ComEd and the Railroad 
customers shall develop an ECOSS implementing the results.  
ComEd shall file this ECOSS in the next rate design investigation 
proceeding. 

ComEd Exceptions to the Proposed Order at 2.  To implement this sensible approach, and 

alleviate ComEd’s concern about the intent of the order, the word “illustrative” could be inserted 

before the word “ECOSS” and “for consideration” could be added after “ECOSS.”  The 

suggested insertion of these words is shown in brackets below for insertion in ComEd’s proposed 

Exception 1, Alterative B language: 

In addition, as part of the Study, ComEd and the Railroad 
customers shall develop an ECOSS implementing the results.  
ComEd shall file this [illustrative] ECOSS [for consideration] in 
the next rate design investigation proceeding. 

Metra supports adoption of ComEd’s Exception 1, Alternative B language as revised 

above. 

D. Overall ECOSS Recommendation 

1. ComEd Did Not Comply With The Commission’s Directive In Docket 
10-0467. 

ComEd and Staff both focus upon the following language on page 48 of the Proposed 

Order: 

The Commission previously ordered ComEd to delete costs 
associated with 4 kV facilities assigned to the Railroad Class that 
are not used to serve the Railroad Class.  The CA Distribution 
Study attempts to address the Commission’s directive by 
identifying and separating the costs into “at or below 4kV” and 
“above 4kV” primary voltage categories.  ComEd, Metra, and 
CTA argue that the ECOSS including the CA Distribution Study’s 
recommendations regarding the treatment of 4kV facilities 
complies with the Commission’s directive.  This is true, but only in 
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part.  The CA Distribution Study’s treatment of 4kV facilities does 
delete 4kV costs from the Railroad Class; however, it also deletes 
some costs to ELL customers as well.  Therefore the Commission 
finds that ComEd failed to comply with the Commission’s 
directive in Docket No. 10-0467.  Again, the Commission directs 
ComEd to separate the “at or below 4 kV” costs from just the 
Railroad Class as soon as practicable.  In the interim, the 
Commission adopts the CA Distribution Study’s recommendation 
regarding the treatment of 4 kV facilities. 

As discussed below, Metra believes there was sufficient information and analysis 

included in the CA Distribution Study to enable ComEd to eliminate from the costs assigned the 

Railroad Class the costs of facilities carrying voltage of 4 kV and under.  Metra does not agree 

that provision of the CA Distribution Study complied with the Commission’s directive in Docket 

No. 10-0467.   

Both ComEd and Staff take exception to, and request deletion of, the sentence stating:  

“Therefore the Commission finds that ComEd failed to comply with the Commission’s directive 

in Docket 10-0467.”  That sentence is accurate and should remain in the Order. 

ComEd merged the two studies of removing 4 kV and under costs from the Railroad 

Class and from the Extra Large Load Classes (“ELL Classes”) with the apparent goal of causing 

the separate issues involving the two classes to become blurred, and perhaps cause the 

Commission to retract its directive in the Final Order in Docket 10-0467 directing ComEd to 

delete from the costs allocated the Railroad Class the costs of 4 kV and under facilities. 

The Commission’s directives in the last general delivery services rate case concerning the 

Railroad Class study and the ELL Classes study concerning 4 kV and under facilities were 

dramatically different.  With respect to the Railroad Class, after rejecting all of ComEd’s 

arguments concerning segmentation and other arguments, the Commission decreed: 

The Railroad Class is truly a unique class which has been 
segregated for decades.  It should be segregated here.   
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The Commission also notes that, while ComEd maintains that it 
would be difficult and costly to segregate-out the 4 kV costs from 
the Railroad Class, this class has but two customers.  And, the 
load-flow study, presented herein, should guide it.  The 
Commission therefore directs ComEd to work with Metra and the 
CTA, and Staff if appropriate, to study, define, and delete from the 
costs assigned to the Railroad Class the costs that are associated 
with the 4 kV facilities that are not used to serve the Railroad 
Class.  Pursuant to that effort, ComEd shall develop a new 
embedded cost of service study for the next rate case that excludes 
the costs that are associated with facilities below 12 kV from the 
Railroad Class.  This study shall be part of ComEd’s initial rate 
case filing.  Failure to comply with any portion of this directive 
could subject ComEd to the penalties provided in the Public 
Utilities Act for failure to comply with a Commission Order.   

With respect to the ELL customer classes, the Commission’s directive was to perform an 

illustrative study.  There was no directive to delete or exclude from the costs assigned to the ELL 

Classes the 4 kV and under costs: 

As is set forth in the issue below, the Commission concludes that 
ComEd must perform an investigation of the Extra Large Load 
customer classes.  Included in that study shall be an assessment as 
to whether those customers use 4 kV service, and if so, to what 
extent, and also whether the NCP or CP allocates is an accurate 
allocation for those customers. 

Id.  The next section of the Final Order further amplified what should be included in the ELL 

customer classes study.  It began by noting that there was some uncertainty as to whether 

construction of special Rider NS facilities were billed consistently.  Id. at 195.  It continued: 

While what is built out and billed pursuant to Rider NS may be 
somewhat unique amongst these customers, there should be some 
uniformity regarding the equipment provided and billing for those 
services on a customer class basis.  ComEd shall therefore 
undertake a study of the distribution assets used to serve the Extra 
Large Load class.  That study should be part of any initial filing in 
the next rate case. 

Id. 
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The directives concerning the two studies were fundamentally different.  In the case of 

the Railroad Class, the Commission concluded that the Railroad Class was not served by 4 kV 

and under voltage facilities.  Id. 190-91.  It therefore directed ComEd to “study, define and delete 

from the costs assigned to the Railroad Class the costs that are associated with the 4 kV facilities 

that are not used to serve the Railroad Class.”  Id. at 191.  In sharp contrast, the ELL study was 

supposed to be “an assessment as to whether those customers use 4 kV service and, if so, to what 

extent.”  Id. 

Had ComEd done what it was supposed to do, it would have included in the base RDI 

ECOSS the elimination of 4 kV and under costs from the costs assigned to the Railroad Class 

and the elimination of those costs should have been in every illustrative ECOSS prepared in this 

proceeding, so that those costs would be deleted and excluded from the Railroad Class’ costs in 

accordance with the Final Order in Docket 10-0467.  Instead ComEd lumped the Railroad Class 

analysis in with the ELL analysis in an obvious effort to obfuscate the issues and not comply 

with the Commission’s prior directive. 

The Proposed Order correctly found that “ComEd failed to comply with the 

Commission’s directive in Docket 10-0467.”  Proposed Order at 48.  That language should not 

be deleted. 

2. There is Enough Information In The CA Study To Readily Delete 4 
kV Costs From The Costs Assigned The Railroad Class. 

The other language to which both ComEd and Staff take exception is the following 

language: 

Again, the Commission directs ComEd to separate the “at or below 
4 kV” costs from just the Railroad Class as soon as practicable.  In 
the interim, the Commission adopts the CA Distribution Study’s 
recommendation regarding the treatment of 4 kV facilities. 



Metra’s Reply Brief on Exceptions 
ICC Dkt. 13-0387 

Page 7 of 11 
130697184v1 

Staff proposes to replace this language in part with a proposed modification that would provide: 

The Commission directs ComEd to provide a compliance ECOSS 
that incorporates all Commission finding from this Order including 
the deletion of the “at or below 4 kV” costs from the Railroad 
Class… 

Staff BOE at 6.  ComEd proposed the following exception language: 

However, the Commission directs ComEd to separate the “at or 
below 4 kV” costs from just the Railroad Delivery Class as soon as 
practicable.  In the interim, the Commission adopts the CA 
Distribution Study’s recommendation regarding the treatment of 4 
kV facilities for only the Railroad Delivery Class. 

ComEd Exceptions to the Proposed Order, Attachment A, Alternative B at 5. 

Metra agrees with Staff that there is sufficient information in the CA study to readily 

enable ComEd to prepare an ECOSS that would identify and delete from the Railroad Class’ 

costs the costs of 4 kV and below facilities, and that it therefore would appear not necessary to 

adopt the CA Distribution Study recommendations in the interim.  However, as long as 4 kV and 

under facilities costs are finally deleted form the Railroad Class’ costs, Metra could accept either 

ComEd’s or Staff’s proposed language. 

3. ELL Classes Issues 

Metra takes no position as to whether 4 kV and below costs should be deleted from the 

costs assigned the ELL Classes.  Its discussion above of the differences between the two studies 

ordered in Docket 10-0467 simply was designed to illustrate that the elimination of the 4 kV and 

below costs had already been decided and ordered for the Railroad Class, and that analysis 

should not be part of the analytical study ordered for the ELL Classes. 

VI. OTHER 

C. Railroad Customers-Utilization of Railroad Customers’ Facilities Report 
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Staff states that it does not object to continuation of the $678,104 “subsidy” to the 

Railroad Class, but the description of how the “subsidy” is calculated must be revised and that 

the “subsidy” should end when ComEd’s dependence on Railroad Class facilities ends. 

1. It Is A Cost Credit, Not A Subsidy. 

First and foremost, the $678,104 is not a “subsidy.”  It was proposed and approved in the 

last case as a “cost credit” designed to compensate the Railroad Class for more than 40 years of 

uncompensated use and operation of Railroad Class facilities to serve other customers.  Final 

Order, Dkt. 10-0467 at 274-75 (May 24, 2011).  It is compensation in the form of a cost credit.  

It is neither a gift nor a subsidy.  Any description that uses the word “subsidy” is simply 

inaccurate. 

2. The Proposed Order’s Description Of The Basis Of The Credit Is 
Accurate. 

The description in the Proposed Order of how the credit is calculated, which is that it 

represents “the cost of constructing other facilities to eliminate the use of traction power 

facilities,” is accurate.  See Proposed Order at 114.  The more detailed, technically accurate 

description of how the credit is computed is that ComEd estimated the installed cost of the 

Railroad Class facilities through which power flows to other customers at $10.721 million.  

ComEd then multiplied that amount by 12.65% to converts ComEd share of the amount to what 

would be ComEd’s annual revenue requirement.  See L. Alongi Direct Testimony, ComEd Ex. 

16.0 2d Rev. at 13 (filed in Docket 10-0467).  The Commission concluded in the last case that 

the Railroad Class is entitled to a credit based on half of that amount, because among others 

“ComEd has been using those facilities for decades, without any compensation.”  Final Order at 

275, Dkt. 10-0467 (May 24, 2011).   
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While Staff’s proposed revision is completely unnecessary, if the Administrative Law 

Judges believe that some reference to the cost of Railroad Facilities is necessary in describing 

how the credit is calculated, then they should not adopt Staff’s proposed exception language 

because it is inaccurate.  The relevant part of Staff’s exception language is: 

The Commission finds that the current cost subsidy provided to the 
Railroad Class, which represents the cost of the Railroad 
Customers’ facilities that ComEd uses to serve other customers, 
should remain in place… 

Staff BOE at 21.  If the Administrative Law Judges feel compelled to add additional language, 

that references the Railroad Class facilities costs, then the replacement language in the relevant 

clause should state: 

The Commission finds that the current cost [subsidy] [credit] 
provided to the Railroad Class, which represent[s]ing the cost of 
the constructing other Railroad Customers’ facilities to eliminate 
the use of traction power [facilities that ComEd uses to service 
other customers, should remain in place and be phased out only 
afters] the traction facilities [ComEd’s distribution circuits are 
modified or redesigned to eliminate] their use by [ComEd’s 
dependence on the Railroad Customers’ facilities to supply its 
other] ComEd [customers.] [one half of ComEd’s annualized 
revenue requirement if ComEd were required to construct facilities 
identical to the Railroad Class facilities that ComEd uses to serve 
other customers.] 

3. Staff’s Proposed Exceptions Language Should Not Be Adopted 
Because It Represents A Fundamental Deviation From The Purpose 
For Which The Credit Was And Is Recognized. 

Given Staff’s rather persnickety approach to the description of the historical basis for the 

costs credit, one would have expected Staff to tell the Administrative Law Judges if Staff was 

advocating exception language that is directly contrary to the purpose for which the cost credit 

originally was recognized.  For unknown reasons, Staff did not do so. 
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In its Brief on Exceptions, Staff proposed the following exception language to the 

language on Page 114. 

The Commission finds that the current cost subsidy provided to the 
Railroad Class…should…be phased out only afters the traction 
facilities ComEd’s distribution circuits are modified or redesigned 
to eliminate their use by ComEd’s dependence on the Railroad 
Customers’ facilities to supply its other ComEd customers. 

Otherwise stated, in Staff’s view, the cost credit should be phased out when ComEd develops an 

alternative distribution facility to serve other customers, and therefore is not “dependent’ on the 

Railroad Class facilities, even though ComEd continues to routinely use the Railroad Class 

facilities.  That makes no sense. 

Ross Hemphill, ComEd’s policy witness in Docket 10-0467 who was ComEd’s Director 

of Rates & Regulatory Strategies, testified that there were four unique circumstances that caused 

ComEd to propose a cost credit for the Railroad Class: 

▪ First, the Commission directed that CTA and METRA 
receive special rate consideration.  See Commonwealth Edison Co., 
ICC Docket No. 05-0597 (Order, July 26, 2006) at 190. 

▪ Second, power is actually flowing through the railroads’ 
equipment to other ComEd customers under certam circumstances.  
This is not a case where customer owned equipment helps other 
customers incidentally or by improving local system conditions 
(e.g., voltage or power factor).  Under certain circumstances, the 
railroads’ equipment is actually being used to serve others. 

▪ Third, the installation and use of the customers’ equipment 
was not unilateral.  The systems serving the CTA and METRA 
were installed by ComEd and the railroads, often working together, 
over decades.  This is not a case where a customer simply chose to 
install equipment and then demanded a rate adjustment. 

▪ Fourth, the railroad equipment is constructed to utility 
standards and operated in a manner comparable to how a utility 
would operate the equipment.  The railroad facilitas are not only 
configured in a way that allows ComEd to use them (although the 
primary purpose of this configuration is to benefit the railroads), 
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but their operators are available to ComEd during contingency 
conditions. 

R. Hemphill Direct Testimony, ComEd Ex. 14.0 Rev. at 25:505 to 26:521, filed in Dkt. 10-0467.  

The Commission’s decision in Docket 10-0467 to recognize a cost credit and one that was 

somewhat more than proposed by ComEd was based on ComEd’s “use” of the Railroad Class’ 

facilities.  Final Order at 274-75, Dkt. 10-0467 (May 24, 2011). 

The Administrative Law Judges’ language in the proposed order is consistent with the 

historical origin and purpose for the cost credit.  Staff’s proposed exception language should be 

rejected. 

CONCLUSION 

For all of the reasons set forth in this reply brief on exceptions, the proposed exceptions 

language proposed by ComEd and Staff should be rejected or modified as set forth above. 

Respectfully submitted, 

/s/ Edward R. Gower 
One of the Attorneys for Northeast Illinois  
Regional Commuter Railroad Corporation 
and the Commuter Rail Division of the 
Regional Transportation Authority 
Collectively Known as Metra 

Edward R. Gower 
Hinshaw & Culbertson LLP 
400 South Ninth, Suite 200 
Springfield, IL 62701 
(217) 528-7375 
egower@hinshawlaw.com 
130697184v1 0946311 

mailto:egower@hinshawlaw.com

	I. INTRODUCTION
	II. COST OF SERVICE AND INTERCLASS ALLOCATION ISSUES
	C. Potentially Uncontested Issues
	1. Cost Allocation of Primary/Secondary Distribution System
	a. Studies and Analysis Proposed Regarding Future Changes to Cost Allocations to Primary Service
	(iii) [OTHERS] CTA/Metra Geographical Study



	D. Overall ECOSS Recommendation
	1. ComEd Did Not Comply With The Commission’s Directive In Docket 10-0467.
	2. There is Enough Information In The CA Study To Readily Delete 4 kV Costs From The Costs Assigned The Railroad Class.
	3. ELL Classes Issues


	VI. OTHER
	C. Railroad Customers-Utilization of Railroad Customers’ Facilities Report
	1. It Is A Cost Credit, Not A Subsidy.
	2. The Proposed Order’s Description Of The Basis Of The Credit Is Accurate.
	3. Staff’s Proposed Exceptions Language Should Not Be Adopted Because It Represents A Fundamental Deviation From The Purpose For Which The Credit Was And Is Recognized.



