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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 
Commonwealth Edison Company  : 
       : 
Annual formula rate update and revenue  : 13-0318 
requirement reconciliation under   : 
Section 16-108.5 of the Public Utilities Act. : 
 
 

PROPOSED ORDER 
 
I. INTRODUCTION / STATEMENT OF THE CASE 

On April 29, 2013, Commonwealth Edison Company (“ComEd”) filed with the 
Illinois Commerce Commission (the “Commission” or “ICC”) ComEd’s annual formula 
rate update and revenue requirement reconciliation and requested the Commission to 
authorize and direct ComEd to make the compliance filings necessary to place into 
effect the resulting charges to be applicable to delivery services provided by ComEd 
beginning on the first day of ComEd’s January 2014 billing period, as authorized by 
Section 16 108.5(d) of the Public Utilities Act (the “Act”), 220 ILCS 5/16 108.5(d). 

ComEd's filing, consistent with Section 16-108.5(d)(1), included: 

• updated inputs to the performance-based formula rate for the applicable 
rate year (2014) that are based on final historical data reflected in the utility’s most 
recently filed annual FERC Form 1 (for 2012) plus projected plant additions and 
correspondingly updated depreciation reserve and expense for the calendar year in 
which the inputs are filed (2013). 

• a reconciliation of the revenue requirement that was in effect for the prior 
rate year (2012) (as set by the cost inputs for the prior rate year) with the actual revenue 
requirement for the prior rate year (as reflected in the applicable FERC Form 1 (for 
2012) that reports the actual costs for the  prior rate year). 

The filing, consistent with Section 16 108.5(d)(1), also included: (1) a corporate officer 
certification relating to reconciliation Schedule “Sch FR A 1 REC” and (2) the new 
delivery services charges corresponding to the updated costs and reconciled revenue 
requirement. 

Statutorily, this docket must conclude by December 25, 2013.  220 ILCS 5/16 
108.5(d)(3). 

The following ComEd witnesses testified in this case: Dr. Ross Hemphill, 
Christine M. Brinkman, Martin G. Fruehe, Joseph R. Trpik, Jr., Michelle Blaise, Ronald 
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E. Donovan, Todd J. Jirovec, Anastasia M. Polek-O’Brien, Michael F. Born, Bradley L. 
Bjerning, and Christ T. Siambekos. 

Staff presented the following witnesses who testified in this case: Richard W. 
Bridal, Daniel Kahle, Scott Tolsdorf, Dianna Hathhorn, William Johnson, and Michael 
McNally. 

The People of the State of Illinois (“AG”) presented the testimony of David J. 
Effron and Michael L. Brosch and the City of Chicago (“City”), the Citizens Utility Board 
(“CUB”), and the Illinois Industrial Energy Consumers (“IIEC”) (collectively, “CCI”) 
presented the testimony of Michael P. Gorman. 

During the course of the proceeding, Staff and other parties proposed various 
adjustments and changes to the Company’s proposed revenue requirements.  ComEd 
accepted some of these adjustments and changes and disputed others. 

An evidentiary hearing was convened in this docket at the Commission’s Chicago 
Office before duly authorized Administrative Law Judges ("ALJs”) on September 30, 
2013 and October 1, 2013.  The parties filed and served Initial Briefs on October 15, 
2013.  Reply Briefs were filed and served on October 22, 2013. The Proposed Order 
was issued on November 15, 2013. Briefs on Exception were filed and served on 
November 22, 2013.  Reply Briefs on Exceptions were filed and served on November 
27, 2013.  

II. OVERALL REVENUE REQUIREMENT 

This formula rate update (“FRU”) proceeding sets ComEd’s distribution rates 
applicable during 2014.  Those rates are set in order to address the balance of 
ComEd’s fully reconciled actual costs for rate year 2012 as well as the initial projection 
of ComEd’s 2014 costs as provided for by the Energy Infrastructure Modernization Act 
(“EIMA”).  The 2014 Rate Year Net Revenue Requirement used to set those rates 
derives from three figures: 

1. The 2012 Reconciliation Adjustment – the difference between the 
revenue requirements used to set ComEd’s rates in effect in 2012  
and the 2012 Reconciliation Revenue Requirement determined 
based on ComEd’s actual 2012 costs as reported in its Federal 
Energy Regulatory Commission (“FERC”) Form 1 for 2012, 
corrected for the lost time value of money;  

2. The 2014 Initial Rate Year Revenue Requirement – a projection of 
2014 costs based on ComEd’s actual 2012 operating expenses and 
rate base plus projected 2013 plant additions and the associated 
adjustments to accumulated depreciation (the associated change in 
the depreciation reserve), depreciation expense, and, per the 
Commission’s prior Orders, accumulated deferred income taxes 
(“ADIT”); and 
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3. The “ROE Collar” adjustment relating to 2012. 

Exception No. 16 

ComEd presented evidence supporting its proposed 2014 Rate Year Net 
Revenue Requirement and the components thereof through the testimony of ten 
witnesses and the attachments, schedules, and other exhibits they sponsored.  Staff 
and intervenors presented evidence on a limited number of contested issues as well.  
The Commission’s determinations on the subject of rate base revenue requirement 
issues are reflected and set forth later in this Order.  

A. 2014 Initial Rate Year Revenue Requirement 

ComEd presented evidence showing that its calculated 2014 Initial Rate Year 
Revenue Requirement, reflecting the adjustments made in its rebuttal testimony is 
$2,189,267,000.  E.g., ComEd Ex. 14.0 at 1-6; ComEd Ex. 14.01, Sch FR A-1, line 23; 
ComEd Ex. 18.0 CORR. at 2.  Staff recommends an 2014 Initial Rate Year Revenue 
Requirement (for the Filing Year Ending December 31, 2013), before Reconciliation 
Adjustment and ROE Collar, of $2,186,866,000 as presented on Line 1 of Appendix A, 
Schedule 1, to its Initial Brief. The Commission’s determination regarding the 2014 
Initial Rate Year Revenue Requirement is set forth later in this Order.  
 

B. 2012 Reconciliation Adjustment 

ComEd presented evidence that its calculated 2012 Reconciliation Adjustment, 
reflecting the difference between the revenue requirements used to set rates in effect in 
2012 and the actual 2012 Reconciliation Revenue Requirement, and the time value of 
money, is $179,433,000.  E.g., ComEd Ex. 14.01, Sch FR A-1, line 24.  Staff 
recommends a 2012 Reconciliation Adjustment, with interest, of $167,674,000 as 
presented on Line 3 of Appendix A, Schedule 1 to its Initial Brief.  The Commission’s 
determination regarding the 2012 Reconciliation Adjustment is set forth later in this 
Order.   
 

C. ROE Collar 

ComEd presented evidence that its calculated ROE Collar adjustment is 
($6,885,000).  E.g., ComEd Ex. 14.01, Sch FR A-1, line 35.  Staff agrees.  The 
Commission’s determination regarding the ROE Collar Adjustment is set forth in Section 
VIII., infra.   
 

D. 2014 Net Rate Year Revenue Requirement 

ComEd provided evidence that its calculated 2014 Rate Year Net Revenue 
Requirement, reflecting the adjustments made in its rebuttal testimony is 
$2,361,814,000.  E.g., ComEd Ex. 14.0 at 2, 6; ComEd Ex. 14.01, Sch FR A-1, line 36; 
ComEd Ex. 18.0 CORR. at 3.  This is $338,546,000 higher than the 2013 Rate Year Net 
Revenue Requirement of $2,023,269,000 approved by the Order in ComEd’s 2012 
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formula rate update proceeding, or $353,017,000 higher than the 2012 formula rate 
update Order figure when the latter is adjusted to reflect Public Act 98 0015.  ComEd 
submits that over half of the increase in that revenue requirement, $179,433,000, is due 
to the 2012 Reconciliation Adjustment.  ComEd claims that it had rates in effect in 2012 
that were based on revenue requirement figures that turned out to be far below 
ComEd’s actual 2012 costs. 
 

Staff states that the 2014 Net Rate Year Revenue Requirement (for the Filing 
Year Ending December 31, 2013) is the sum of the Initial Rate Year Revenue 
Requirement, the Reconciliation Adjustment, and the ROE Collar.  Staff recommends a 
2014 Net Rate Year Revenue Requirement of $2,347,655,000 as presented on Line 5, 
Column (j) of Appendix A, Schedule 1 to its Initial Brief.   
 

The Commission’s determination regarding the 2014 Rate Year Net Revenue 
Requirement is set forth later in this Order.   

III. SCOPE OF PROCEEDING 

Exception No. 1 
 
This proceeding was initiated pursuant to Section 16-108.5(d) of the PUA, a 

provision of EIMA that defines this proceeding and limits its scope.  The statutory 
purpose of this proceeding is to evaluate the prudence and reasonableness of the costs 
incurred by ComEd to be recovered during the applicable 2014 rate year that are 
reflected in the inputs to the performance-based formula rate derived from the utility’s 
FERC Form 1.  220 ILCS 5/16-108.5(d).  While input data is updated annually, the 
formula itself is not.  All of the Parties to this proceeding commented about the scope of 
this proceeding and all of the comments were noted. 
 

ComEd contends that no changes to the approved rate formula are within the 
legal scope of this proceeding.  Staff does not contest that changes to the CWC 
components of ComEd’s formula rate should occur outside of this proceeding.  The 
Commission finds that the four proposals presented by the AG, CCI, and Staff that 
ComEd contends are inconsistent with the approved rate formula do, in fact, conflict 
with the approved formula.  Section 16-108.5(d) of the Act clearly specifies that the 
Commission is not granted authority in an annual update and reconciliation proceeding 
to consider or order any changes to the structure or protocols of a performance-based 
formula rate.  220 ILCS 5/16-108.5(d).  The Commission agrees that EIMA requires that 
any changes to the formula rate structure be made in a utility rate filing or by the 
Commission after an investigation as set forth in Section 9-201 of the PUA.; as such, 
consideration or approval of the four proposals is improper and outside the scope of this 
proceeding.  The Commission therefore declines to consider proposed changes to the 
structure or protocols of a formula rate in this annual update and reconciliation 
proceeding or in future update and reconciliation proceedings.  The Commission has 
initiated another proceeding to address these issues and there is no reason to consider 
them in this proceeding.   
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The Commission agrees with ComEd’s contention that it is using the 
reconciliation process specified by EIMA, by which ComEd’s rate year costs and 
revenue requirements are first estimated, and then finally fixed and reconciled when 
actual costs are known.  See 220 ILCS 5/16-108.5(d).  The Commission agrees with 
ComEd’s contention that EIMA requires that each annual update and reconciliation filing 
involve both a final reconciliation of the revenue requirement “for the prior rate year,” for 
which actual costs will be known by the time of filing, and a provisional projection of the 
revenue requirement for the following calendar year.  In the instant docket, ComEd 
reconciles 2012 actual costs against the revenue requirements used to set the rates in 
effect in 2012 and uses as the Rate Year 2014.  The reconciliation process is conducted 
using the rate formula as approved by the Commission in both Docket Nos. 11-0721 
and 13-0386, and using the specific rate formula the Commission found fully compliant 
with EIMA in its Order in Docket No. 13-0386.  As such, the Commission finds that 
ComEd has complied with EIMA in setting its rate year and reconciliation process. 

 
The Commission approves the “original cost finding” proposed by ComEd as 

revised and agreed to by Staff and ComEd.  The finding is set forth in the Finding and 
Ordering Paragraphs below. 

 
The Commission agrees that ComEd has preserved and not waived several 

arguments that were decided in ICC Docket Nos. 11-0721 and 12-0321 and that 
ComEd is pursuing through pending appeals from the Commission’s orders in those 
Dockets.  These issues include the use of historical weather-normalized billing 
determinants; consistency in functionalization of certain General and Intangible Plant 
and property tax costs, and certain other expenses based on the Wages and Salaries 
(“W&S”) allocator applied under federal law.  The Commission acknowledges that 
ComEd has not waived any of these arguments; however, until and unless those 
appeals result in reversals or remand of the portions of those decisions on appeal, 
those orders remain effective.  The issue of billing determinants nonetheless must be 
addressed based on the evidence in the record of the instant Docket, and the 
Commission does so later in this Order. 

IV. RATE BASE 

A. Overview 

1. 2012 Reconciliation Rate Base 

ComEd submitted evidence that its calculated 2012 Reconciliation Year Rate 
Base, as adjusted in its rebuttal testimony is $6,389,262,000.  E.g., ComEd Ex. 14.0 at 
11; ComEd Ex. 14.01, Sch FR B-1, line 28; ComEd Ex. 18.0 CORR. at 5.  Staff 
recommends a total 2012 Reconciliation Rate Base (for the Reconciliation Year Ending 
December 31, 2012) of $6,389,105,000 as presented on Appendix B, Schedule 3 in its 
Initial Brief.  The Commission’s determination regarding the 2012 Reconciliation Rate 
Base is set forth later in this Order.   
 

2. 2014 Initial Rate Year Rate Base 
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ComEd submitted evidence that its calculated 2014 Initial Rate Year rate base as 
adjusted in its rebuttal testimony is $6,702,419,000.  E.g., ComEd Ex. 14.0 at 11 12; 
ComEd Ex. 14.01, Sch FR B-1, line 36; ComEd Ex. 18.0 CORR. at 5.  Staff 
recommends a total 2014 Initial Rate Year Rate Base (for the Filing Year Ending 
December 31, 2013) of $6,702,263,000 as presented on Appendix A, Schedule 3 in its 
Initial Brief.  The Commission’s determination regarding the 2014 Initial Rate Year Rate 
Base is set forth later in this Order.   
 

B. Potentially Uncontested Issues 

1. Plant in Service 

a. Distribution Plant 

ComEd submits that its Distribution Plant in rate base for the 2012 Reconciliation 
Revenue Requirement and the 2014 Initial Rate Year Revenue Requirement should be 
approved.  ComEd Ex. 14.01, Sch FR B-1, line 29.  ComEd maintains that its 
Distribution Plant for the 2012 Reconciliation Revenue Requirement was prudently 
acquired at a reasonable cost and was used and useful when placed into service.  
ComEd further contends that its Distribution Plant for the 2014 Initial Rate Year 
Revenue Requirement is prudent and reasonable and the underlying assets are used 
and useful.  Neither Staff nor any intervenor disagreed.  The Commission agrees with 
the Company and approves the foregoing Distribution Plant costs.   
 

b. General and Intangible Plant 

ComEd argues that its General and Intangible (“G&I”) Plant in rate base for the 
2012 Reconciliation Revenue Requirement and the 2014 Initial Rate Year Revenue 
Requirement should be approved.  ComEd Ex. 14.01, Sch FR B-1, line 31.  ComEd 
states that its G&I Plant for the 2012 Reconciliation Revenue Requirement was 
prudently acquired at a reasonable cost and was used and useful when placed into 
service.  ComEd further presents that its G&I Plant for the 2014 Initial Rate Year 
Revenue Requirement is prudent and reasonable and the underlying assets are used 
and useful.  ComEd claims that neither Staff nor any intervenor disagreed.   

 
According to Staff, for FERC Accounts 389 and 390, ComEd uses a facilities 

allocator that is based upon a Facilities Allocation Study.  The Company has previously 
used information based upon a 2009 Facilities Allocation Study and is proposing to 
update the Facilities Allocation Study in this proceeding.   

 
Staff notes that initially AG witness Michael L. Brosch opposed updating the 

Facilities Allocation Study.  However, after further review the AG stated that the updated 
Facilities Allocation Study represents a reasonable allocation of G&I plant costs that is 
generally compliant with the approach approved by the Commission in Docket Nos. 11-
0721 and 12-0321.   
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Staff witness William R. Johnson did not object to the Company’s proposed 
updated Facilities Allocation Study.  Mr. Johnson found that the updated study is a 
better representation of how facilities are used.  Additionally, Staff found that the 
proposed updated Facilities Allocation Study directly assigns 89% of the facilities 
compared to approximately 15% in the current Facilities Allocation Study.   

 
The Commission therefore approves the foregoing G&I Plant costs. 

 
c. Functionalization / Use of W&S Allocator 

ComEd’s Position 
 

ComEd states that it provided an updated Facilities Allocation Study in 
accordance with the Commission’s Order in Docket No. 11-0721; this updated study 
shows that 89.84% of ComEd owned facilities should be allocated to the Illinois 
jurisdictional delivery service function and that 80.1% of ComEd’s leasehold 
improvements should be allocated to delivery services.  ComEd maintains that all 
parties have agreed to the use of ComEd’s updated Facilities Allocation Study in this 
proceeding.   
 

However, ComEd notes that although it has acted in compliance with the Order 
in Docket No. 11-0721, it remains ComEd’s legal position that the decision in Docket 
No. 11-0721 to reject a functionalization consistent with FERC’s was unlawful.  Thus, 
ComEd asserts that it has preserved the issue of the implementation of a Wages & 
Salaries (“W&S”) allocator, and has presented the evidence required to implement a 
W&S allocator in this case.   
 
 Staff’s Position 
 

Staff notes that ComEd witness Mr. Fruehe states that ComEd has complied with 
the Commission’s Order in Docket No. 11-0721 and has applied the results of an 
updated, direct assignment facilities allocation study, along with all other allocation 
methods ordered by the Commission in that docket to allocate its G&I plant in this case. 
Yet, ComEd continues to believe the Commission should adopt the same methodology 
used by FERC, the W&S allocator to allocate all G&I plant (except for Communications 
Equipment) and notes that the issue is on appeal from Docket No. 11-0721.  Staff’s 
understanding is that ComEd is “not contesting” not using W&S for purposes of 
allocating G&I plant in this proceeding, but at the same time wants to preserve its 
argument that the Commission erred in its prior orders.  Therefore, Staff finds that 
ComEd is recommending the use of W&S to allocate all G&I plant in this proceeding. 
Staff states that the Commission should reject the Company’s proposal to use the W&S 
allocator to allocate all G&I plant, except for Communications Equipment.   

 
Staff offers that the Commission previously addressed and rejected the use of 

the W&S allocator for all G&I plant in its Order in Docket No. 11-0721.  Commonwealth 
Edison Co., ICC Order Docket No. 11-0721, 26-27 (May 29, 2012).  As Mr. Fruehe and 
AG witness Mr. Brosch recognized, the Commission’s decision on this issue in Docket 
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No. 11-0721 is on appeal.  Staff argues given that the Appellate Court has not yet 
entered a decision, the fact that it is on appeal is not a sufficient reason for the 
Commission to apply a different allocation methodology than it approved in Docket No. 
11-0721. 220 ILCS 5/10-113(a) (“An application for rehearing shall not excuse any 
corporation or person from complying with and obeying any rule, regulation, order or 
decision or any requirement of any rule, regulation, order or decision of the Commission 
theretofore made, or operate in any manner to stay or postpone the enforcement 
thereof, except in such cases and upon such terms as the Commission may by order 
direct.”).   

 
Staff adds that AG witness Brosch also objects to the Company’s proposal to use 

the W&S allocator to allocate all G&I plant, except for Communications Equipment.   
 
AG’s Position 

 
The AG submit that in this docket, the Company urges the Commission to adopt 

its FERC methodologies of calculation.  The AG, on the other hand, continue to 
recommend that the Commission not change the G&I allocation methods that were 
recently reviewed and approved by the Commission.  AG witness Brosch testified that 
the Company’s updated G&I Plant Facilities study generally complies with the approach 
approved by the Commission in Docket Nos. 11-0721 and 12-0321.   
 
 The AG note that the Company, apparently, recommends the use of W&S to 
allocate all G&I plant in this proceeding solely to preserve its argument that the 
Commission’s prior rulings on this issue were in error.  The AG submits that the 
Company presents no further argument on this issue.  The AG urge the Commission to 
retain the allocation methods previously approved and applied by the Commission in 
previous formula rate orders.   
 
 Commission Analysis and Conclusion 
 

The Commission agrees with the AG and Staff and finds that ComEd has not 
sufficiently demonstrated why the Commission should now deviate from the allocator it 
previously deemed to be just and reasonable to use for G&I plant. Therefore, the 
Commission rejects the Company’s proposal to use the W&S allocator to allocate all 
G&I plant, except for Communications Equipment.  The results of the updated, direct 
assignment facilities allocation study, along with all other allocation methods ordered by 
the Commission in Docket No. 11-0721 to allocate its G&I plant should continue to be 
applied in this case.   
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d. Plant Additions 

ComEd states that its Plant Additions included in the rate base component of 
ComEd’s Initial 2014 Rate Year Revenue Requirement were prudent and reasonable 
and the underlying assets are used and useful.  ComEd Ex. 14.01, Sch FR B-1, lines 29 
and 31; ComEd Ex. 14.02, WP 19 (Public and Confidential).  The Commission agrees 
and finds ComEd’s projected Plant Additions for the Initial 2014 Rate Year Revenue 
Requirement are approved.   
 

2. Materials & Supplies 

ComEd’s Distribution Plant Materials & Supplies (“M&S”) inventory for the 2012 
Reconciliation Revenue Requirement rate base and the 2014 Initial Rate Year Revenue 
Requirement rate base is uncontested.  ComEd Ex. 14.01, Sch FR B-1, line 18.  ComEd 
demonstrated that its Distribution Plant M&S was prudent and reasonable, and that the 
underlying assets are used and useful.  Neither Staff nor any intervenor disagreed.  The 
Commission therefore approves this component of rate base.   

 
3. Construction Work In Progress 

ComEd asserts that its Construction Work in Progress (“CWIP”) for the 2012 
Reconciliation Revenue Requirement was prudent and reasonable.  ComEd Ex. 14.01, 
Sch FR B-1, line 14.  Neither Staff nor any intervenor disagreed.  ComEd’s CWIP for the 
2012 Reconciliation Revenue Requirement rate base is approved.   
 

4. Regulatory Assets and Liabilities  

ComEd’s Regulatory Assets and Liabilities are comprised of (1) a regulatory 
asset representing the unamortized balance (as of year-end 2012) of capitalized 
incentive compensation costs, and (2) the unrecovered costs related to ComEd’s 
Advanced Metering Infrastructure (“AMI”) pilot.  ComEd Ex. 14.01, Sch FR B-1, line 19, 
App 5, line 4; ComEd Ex. 3.0 REV. at 33-34.  Staff proposed adjustments to the 
operating statement and rate base to correct the 2012 amortization of the regulatory 
assets for AMI Pilot – Retired Meters and AMI Pilot – Pre-2010 Cost Amortization.  The 
Company accepted these adjustments with minor corrections, to which Staff agreed. 
The Commission approves this component of rate base.   

 
5. Deferred Debits 

ComEd’s Deferred Debits are comprised of (1) Cook County Forest Preserve 
Fees related to licensing fees for distribution lines; (2) a Long Term Receivable from the 
Mutual Beneficial Association (“MBA”) Plan related to ComEd’s payments to the trust on 
behalf of union employees for short term disability and for which it is awaiting 
reimbursement; (3) a deferred debit associated with ComEd’s capitalized vacation pay 
not included in plant-in-service; and (4) expected recoveries from insurance on claims 
made by the public against ComEd.  ComEd Ex. 3.0 REV at 34; ComEd Ex. 14.01, Sch 
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FR B-1, line 20; ComEd Ex. 3.18, App 5, lines 5-9.  The Deferred Debits for the 2012 
Reconciliation Revenue Requirement rate base and the 2014 Initial Rate Year Revenue 
Requirement rate base are uncontested and therefore approved.   
 

6. Other Deferred Charges 

ComEd’s Other Deferred Charges relating to incremental distribution costs for 
storms greater than $10 million are uncontested.  ComEd included in its 2012 
Reconciliation Revenue Requirement rate base and its 2014 Initial Rate Year Revenue 
Requirement rate base Other Deferred Charges related to certain storm expenses 
which ComEd is amortizing over five years pursuant to Section 16-108.5(c)(4)(F).  In 
direct testimony, Staff recommended an adjustment to correct the removal of minor 
2012 storm costs from ComEd’s revenue requirement.  ComEd accepted these 
adjustments.  ComEd Ex. 14.0 at 21; ComEd Ex. 14.02, WP 8, line 3a, column (B).  No 
intervenor disagreed.  Therefore, the Commission approves this component of rate 
base.   
 

7. Accumulated Provisions for Depreciation and Amortization 

Staff proposed an adjustment to the operating statement and rate base for 
depreciation expense, accumulated depreciation, and ADIT associated with ComEd’s 
exclusion of various incentive compensation costs set forth on ComEd Sch. B-2.6.  The 
Company agrees with this adjustment.  ComEd’s Accumulated Provisions for 
Depreciation and Amortization related to ComEd’s rate base is therefore uncontested.  
ComEd Ex. 14.01, Sch FR B-1 “Rate Base Summary Computation,” lines 7-12.  The 
Commission approves this component of rate base.   
 

8. Accumulated Miscellaneous Operating Provisions 

ComEd’s Accumulated Miscellaneous Operating Provisions include Operating 
Reserves, Asset Retirement Obligations, and Deferred Credits.  ComEd Ex. 14.02 WPS 
(Public).  In direct testimony, Staff recommended an adjustment to the calculation of 
ComEd’s Operating Reserve, which ComEd accepted.  No intervenor disagreed.  
ComEd’s additional Accumulated Miscellaneous Operating Provisions are uncontested.  
The Commission approves this component of rate base.   
 

9. Asset Retirement Obligation 

ComEd’s Asset Retirement Obligation is uncontested.  ComEd Ex. 14.01, Sch 
FR B-1, line 22.  Therefore, the Commission approves this component of rate base.   
 

10. Customer Advances 

ComEd’s Customer Advances for the 2012 Reconciliation Revenue Requirement 
rate base and the 2014 Initial Rate Year Revenue Requirement rate base are 
uncontested.  ComEd Ex. 14.01, Sch FR B-1, line 26, App 1.  The Commission 
approves this component of rate base.   
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11. Customer Deposits 

ComEd’s Customer Deposits for the 2012 Reconciliation Revenue Requirement 
rate base and the 2014 Initial Rate Year Revenue Requirement rate base are 
uncontested.  ComEd Ex. 14.01. Sch FR B-1, line 25, App 2 “Customer Deposits 
Information”.  The Commission approves this component of rate base.   
 

C. Potentially Contested Issues 

1. Accumulated Deferred Income Taxes (ADIT) Adjustment on 
Vacation Pay 

ComEd’s Position 
 

ComEd states that as of December 31, 2012, the appropriate level of ADIT, after 
adjustments, to be deducted from its rate base is $2,659,789,000.  ComEd explains that 
ADIT reflects the temporary difference between when an expense (or revenue) is 
recognized in a company’s books versus when the company recognizes that expense 
(or revenue) on its tax return.  According to ComEd, the 2012 ADIT balance is reflective 
of the 50% bonus depreciation applicable to 2012 capital investments as well as the 
adoption of the safe harbor method of tax accounting for repair costs.  The AG, 
however, proposes a reduction to rate base of $8,945,000 related to accrued vacation 
pay ADIT.   
 

ComEd recommends that this reduction be rejected because AG witness, Mr. 
Effron, incorrectly imputes a deferred tax liability with regard to the capitalized portion of 
accrued vacation pay where none exists.  ComEd states that as a preliminary matter, 
Mr. Effron erroneously mingles a discussion of the treatment of the underlying accrued 
vacation pay liability with the issue of deferred taxes on accrued vacation pay.  ComEd 
argues that Mr. Effron’s question regarding whether the capitalized portion of accrued 
vacation pay should be included in the rate base does not inform the issue of deferred 
taxes on accrued vacation pay and is not the subject that the Commission asked that 
the parties address in this proceeding in its Order in Docket No. 12-0321.  See 
Commonwealth Edison Co., ICC Order Docket No. 12-0321, at 11, 17 (Dec. 19, 2012).  
ComEd also asserts that the same proposal by Mr. Effron was properly rejected by the 
Commission in Docket No. 12-0321 and that ComEd has confirmed in the instant docket 
that that outcome in Docket No. 12-0321 regarding this issue was correct.  Id. at 17. 

 
In support of its position, ComEd first describes deferred income tax liabilities 

and deferred income tax assets.  ComEd explains that a deferred tax liability occurs 
when ComEd receives the tax benefit before it recognizes the item on its book income 
statement.  ComEd states that this means that on its tax return, the expense or 
deduction realized is larger than the expense recorded on the company’s books 
resulting in a tax benefit for ComEd before it has recognized the expense on its books.  
When this happens, ComEd states that it deducts that amount from rate base because 
the funds are not investor, but rather customer, supplied.  ComEd further explains that 
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conversely, a tax asset occurs when ComEd receives a tax benefit before it recognizes 
the item on its books based on a specific tax method of accounting.  When this 
happens, ComEd states that it is allowed to add the amount to rate base (or offset 
deferred tax liabilities) because investors supply these additional funds until receipt of 
the tax benefit and thus the funds are entitled to be included in ComEd’s rate base.  Id.  
 

ComEd states that per Generally Accepted Accounting Principles, (“GAAP”),  
provision, ASC 710-10-25-2 Compensated Absences, ComEd records an operating 
reserve liability at December 31 for vacation days granted on January 1 of the following 
year as well as carryover balances related to the current and prior years, offset by an 
operating expense (for the expense portion) and a deferred debit (for the amount that 
ComEd anticipates will ultimately be allocated to capital projects in the future) for the 
next calendar year.  According to ComEd, this operating liability is the underlying liability 
related to vacation pay and ComEd calculates deferred taxes on this underlying liability.   
 

ComEd asserts that it calculates a deferred tax asset on the full amount of the 
operating reserve liability, both expense and capital portions, because a temporary 
difference exists between when the entire liability is accrued on ComEd’s books and 
when impacts related to the liability will ultimately be reflected on the tax return.  ComEd 
explains that with respect to the portion of this underlying liability that is expensed (the 
operating expense), a temporary tax difference exists because ComEd must recognize 
the expense for book purposes in the current period (because it is known and 
measurable), but does not receive the deduction on the tax return until the vacation pay 
is actually paid to the employee in a future period.  This results in a deferred tax asset 
because ComEd receives the tax benefit after it recognizes the expense on its books.  
With respect to the portion of this underlying liability that will be capitalized (the deferred 
debit), a temporary tax difference exists because ComEd does not realize this amount 
in income for book purposes as it is held in the deferred debit balance sheet account.   
However, based on ComEd’s tax method of accounting, it adds this capitalized portion 
back to taxable net income and thus pays tax on that amount in the current year (book 
income is less than taxable income).   
 

The tax benefit, according to ComEd, is deferred to a subsequent period and 
ComEd’s investors supply the funds until the tax benefit is realized.  Because investors 
have supplied the funds related to the temporary differences until the tax benefit is 
received, ComEd states that for ratemaking purposes, it is adding the entire net amount 
of deferred taxes to its rate base.  ComEd asserts that its calculating ADIT on accrued 
vacation pay based on its FERC Form 1 is the correct accounting treatment for this 
ADIT.  ComEd states that the AG and CCI’s argument that ComEd should calculate 
ADIT on accrued vacation pay based on the input figures in ComEd’s formula rate 
schedule is erroneous because ComEd’s formula schedules should not dictate 
accounting treatment.  ComEd states that contrary to what Mr. Effron asserts, it is 
irrelevant whether or not the underlying liability increases or decreases (or is included in 
or excluded from) ComEd’s rate base because neither scenario alters the fact that 
ComEd has paid taxes on the underlying liability in the current period and the tax benefit 
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is deferred to a future period.  Consequently, ComEd asserts, neither scenario alters 
what is recorded on ComEd’s FERC Form 1.   
 

ComEd states that the deferred tax asset of $17,183,00 increases ComEd’s rate 
base by the same amount and increases its 2014 Rate Year Net Revenue Requirement 
by approximately $2 million.   
 
 Staff’s Position 
 

Staff argues that the proposal made by Mr. Brosch, Mr. Gorman and Mr. Effron  
to include ADIT related to capitalized accrued vacation pay in rate base should be 
rejected as there is no additional deferred tax liability to recognize.  The tax impact of 
the capitalized accrued vacation pay is recognized on the Company’s books as a 
deferred tax asset that reduces ADIT and increases rate base.   
 

Staff notes that in this proceeding, there are two pieces of accrued vacation pay:  
the expensed accrued vacation pay and the capitalized accrued vacation pay.  No party 
contests the regulatory treatment of the expensed accrued vacation pay.    
 

Staff explains that the capitalized portion of accrued vacation pay is recorded as 
a deferred debit which will be allocated to capital projects in the future and also as a 
credit to the operating reserve.  The capitalized portion of accrued vacation pay is 
added to taxable income but not to book income; thus creating a deferred tax asset that 
reduces ADIT and increases rate base.  The deferred tax asset will be reduced ratably 
over the depreciable life of the capital project for which the accrued vacation pay was 
charged.  The capitalized portion of the accrued vacation pay liability is deducted from 
rate base as an operating reserve deferred tax asset.   
 

Staff continues that the ADIT related to accrued vacation pay represents both the 
expensed and capitalized portions of accrued vacation pay and is included in rate base 
as deferred tax assets.  There is no additional ADIT related to the deferred debit.   
 
 AG’s Position 
 

The AG, through its witness Effron, presented an adjustment of $8,945,000 to 
rate base related to accrued vacation pay.  The Company’s operating reserves, which 
represent various accruals that have yet to be disbursed as cash, include accruals for 
vacation pay that was accrued but not used in the calendar year.  The AG recommend 
that the Commission deduct $8,945,000 from rate base representing the net-of-ADIT 
vacation pay accruals that are held as operating reserves.     
 

The AG note that the Commission has previously deducted vacation pay 
accruals from rate base, particularly in Docket No. 11-0721, Order at 70; Docket No. 12-
0001, Order at 59; and Docket No. 12-0293, Order at 12-13.  In this docket, and in 
ComEd’s last formula rate docket 12-0321, ComEd assigned some of its vacation pay 
liability to capital projects.  While Mr. Effron did not challenge the amount assigned to 
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capital projects, he testified that “this item does not require investor supplied funds and 
should not be explicitly included in the Company’s rate base.  Rather, the associated 
debit balance should be netted against the accrued vacation pay that is included in 
operating reserves.”  AG Ex. 2.0 at 5.  Mr. Effron testified that ComEd’s approach failed 
to properly account for the deferred taxes associated with the capitalized vacation pay 
accrual.  
 

AG witness Effron stated that it was incorrect to simply add the capitalized 
vacation pay accrual to rate base because (1) the accrual did not represent investor 
funds and (2) that did not incorporate the effect of deferred taxes.  To correct this, Mr. 
Effron eliminated the capitalized vacation accrual (a deferred debit) from rate base and 
instead offset the capitalized vacation accrual against the total accrued vacation pay 
included in operating reserves.  AG Ex. 2.0,  Schedule DJE-1.  Mr. Effron then 
calculated the associated deferred taxes by multiplying the accrued vacation pay-- net 
of the capitalized vacation pay -- by the combined state and federal income tax rate of 
41.175%.  AG Ex. 2.0 at 4-5; AG Ex. 2.1.  The AG recommend that the Commission 
adopt the resulting vacation pay accrual adjustment which is $8,945,000 greater than 
the net rate base deduction calculated by the Company.    
 

The AG acknowledge that in Docket No. 12-0321, ComEd’s first formula rate 
reconciliation filing, the AG and CUB proposed a similar adjustment to the Company’s 
treatment of capitalized vacation pay accruals.    Although the Commission declined to 
make the adjustment at that time, the Commission “encourage[d] the parties to make 
arguments that are clear and concise” and stated that it “hopes to see this issue further 
developed in subsequent rate cases.”  Docket No. 12-0321, Order at 17. 
 

In this docket, the AG emphasized that Mr. Effron agrees that the rate base 
deduction for accrued vacation pay should be reduced by the amount of the capitalized 
vacation pay accrual recorded as a deferred debit.  However, Mr. Effron testified that 
this deferred debit does not require investor supplied funds because vacation pay 
accruals result from ratepayer revenues that are “accrued” due to the delay between 
when the vacation pay is earned and when it is used.  Therefore, the capitalized 
vacation pay accruals should not be included in the Company’s rate base.  
Nevertheless, Mr. Effron testified that the capitalized vacation pay accrual should be 
subtracted from the total vacation pay accrual included in the operating reserves prior to 
the calculation of deferred taxes.  This is more than merely a matter of “semantics” 
because the related deferred income taxes are calculated by applying the relevant tax 
rate of about 41.175% to the accrued vacation pay included in the operating reserves.   
 

The AG urge the Commission to reduce rate base by $8,945,000 to correctly 
account for the deferred taxes related to the net vacation pay accruals. 
 
 CCI’s Position 
 

CCI contend that the Commission should adopt AG witness Mr. Effron’s 
adjustment to remove $8,945,000 from the Company’s rate base.  CCI note that Mr. 



13-0318 

15 

Effron’s adjustment responds to the Commission’s suggestion in Docket 12-0321 to see 
the issue of ADIT on vacation pay further developed in this, one of the Company’s 
subsequent rate cases.  See Docket No. 12-0321, Order at 17.  In Docket 12-0321, CCI 
point out that the Commission declined to adopt a similar adjustment, but only because 
the record lacked the “clarity and robustness that is necessary to make the adjustment,” 
not because of substantive disagreement with the position.  Id.   
 

CCI argue that Mr. Effron’s adjustment should be adopted because the net 
accrued reserve for accrued vacation pay must be consistently treated with the deferred 
tax debit balance that is added back to ComEd’s rate base.  CCI disagree with ComEd’s 
approach because the deferred tax debit balance attributable to accrued vacation pay 
does not require investor supplied funds.  Thus, CCI contend that the balance is an 
offset to the accrual for vacation pay and should properly be netted against the accrued 
vacation pay that is included in operating reserves.   
 

CCI show that the dispute in Docket 12-0321 was actually over whether the 
capitalized portion of accrued vacation pay should be included in rate base at all, as 
opposed to ComEd’s characterization of that dispute.  See Docket No. 12-0321, Order 
at 12. (“[Mr. Effron] opined that this portion of accrued vacation pay should not be 
included in the operative reserves that are deducted from rate base.”).  CCI also point 
out that, in Docket 12-0321, Mr. Effron proposed treating the capitalized portion of 
accrued vacation pay as a deferred tax liability.  Therefore, CCI contend, the 
Commission should follow through on its suggestion in 12-0321 that this amount should 
be offset from rate base given the clarity of the record in this proceeding.  
 

Although CCI partially agree with ComEd that the issue of whether the accrued 
vacation pay should be included in rate base at all does not inform the issue of deferred 
taxes on accrued vacation pay, CCI note that the exception is the capitalized portion of 
vacation pay in the Deferred Debit account – which Mr. Effron recommends should not 
be included in rate base at all.  CCI also contend that ComEd’s claim that Mr. Effron’s 
adjustment is mere semantics ignores the demonstration that his proposal reduces the 
deferred tax debit balance in rate base by $8,945,000, which results from the 
application of the total state and federal income tax rate on the reserve balance, as 
opposed to the simple addition of the deferred debit amount to rate base (which would 
avoid those state and federal income tax implications).  CCI point out that the Company 
admits that it calculates a deferred tax asset on the full amount of the operating reserve 
liability resulting from the difference in the time that the liability is expensed versus when 
that amount is reflected on the Company’s tax return.  Thus, CCI argue that the method 
by which those deferred taxes are recognized in rate base cannot solely be a matter of 
‘semantics.’  
 

Against the Company’s claim that its investors supply the funds behind the 
deferred tax debit balance, CCI note that ComEd’s inclusion of the accrued vacation 
pay in operating reserves deducted from plant in service illustrates how investors do not 
supply the funds comprising the deferred debit associated with the deferred tax.  
Instead, CCI contend that ratepayers fund the addition to rate base proposed by the 



13-0318 

16 

Company and thus the Commission should adopt AG witness Mr. Effron’s adjustment to 
net the associated deferred debit balance and thus remove $8,945,000 from the 
Company’s rate base.   
 

Commission Analysis and Conclusion 
 

The Commission recognizes that EIMA’s ratemaking approach is based on the 
use of FERC Form 1 data.  ComEd’s ADIT calculation, including its calculation of its 
deferred tax asset on the operating reserve liability on its accrued vacation pay, is 
based on this data.  The Commission agrees with Staff and ComEd that the proposal to 
include ADIT related to capitalized accrued vacation pay in rate base should be rejected 
as there is no additional deferred tax liability to recognize.  The tax impact of the 
capitalized accrued vacation pay is recognized on the Company’s books as a deferred 
tax asset that reduces ADIT and increases rate base.  The Commission finds, as we did 
in Docket No.12-0321, that ComEd’s calculation reaches the correct result.   

 
2. Cash Working Capital 

ComEd’s Position 
 

ComEd submitted detailed evidence that its calculated cash working capital 
(“CWC”) requirement in rate base, as revised in its rebuttal testimony is $8,022,000.  As 
approved and directed by the Commission in ComEd’s 2011 formula rate case, 
ComEd’s CWC requirement in rate base is calculated based on reconciliation year data, 
using the leads and lags approved by the Commission in Docket No. 11-0721, revised 
to reflect changes in law, and the applicable dollar figure inputs of the current case.  
ComEd states that there is only one remaining contested issue with respect to the CWC 
determination as discussed below. 
 

a. Final Inputs 
 

ComEd maintains that it is uncontested that the Commission’s final approved 
CWC figure for inclusion in rate base should reflect the Commission’s rulings on the 
applicable operating expenses items that affect the dollar figure inputs to the CWC 
calculation.  ComEd notes that Staff did propose an adjustment, but the adjustment was 
derivative of Staff’s proposed operating expenses adjustments and Staff correctly 
indicated that the final CWC figure should reflect the Commission’s rulings on the 
applicable operating expenses items.  ComEd concludes that the final CWC in rate 
base figure approved in this Order has been calculated accordingly.   
 

b. Staff’s Proposal to Change the Approved Formula by 
Adding a Second CWC Calculation 

 
ComEd states that Staff proposed that the Commission should use not one, but 

two, different CWC calculations – one for the Reconciliation Rate Year and a separate 
one for the Initial Rate Year Revenue Requirement.  According to ComEd, the Staff 
proposal (1) was unlawful because it seeks a change in the formula that is beyond the 
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authority of the Commission in this proceeding (and contrary to Staff’s own position in 
the 2012 formula rate update proceeding) and (2) is unnecessary for multiple reasons.  
Staff’s Initial Brief argued that its proposal still had merit, but Staff did not effectively 
refute ComEd’s points, and, in any event, Staff stated that it was no longer contesting 
that its proposal should be addressed outside of this proceeding.  ComEd points out 
that CCI’s Initial Brief supported the Staff proposal, but CCI did not provide any 
independent grounds for it.  ComEd asserts that the Staff proposal should not be 
adopted, either because of Staff’s concession or, if the merits are to be reached, 
because it is unlawful and unnecessary.   
 

ComEd continues that Staff’s concession had the proviso that final Orders in the 
instant and future ComEd formula rate update proceedings on this subject should be 
made consistent with the final Orders in two pending proceedings involving Ameren.  
The Staff proviso should not be adopted.  ComEd’s response to Staff’s position 
regarding consistency among Orders involving ComEd and Ameren is discussed in 
Section III.A of this Order.   
 

Finally, Staff also recommended that the Commission direct ComEd to meet with 
Staff to seek to resolve the subject of Staff’s proposal within 60 days of the final Order 
here.  ComEd’s Reply Brief (at 21) stated that it does not oppose such a direction, 
provided that this Order makes clear that what the Commission is requiring is a good 
faith discussion, not a mandated agreement.  ComEd also noted that Staff indicated that 
if there is not a “satisfactory agreement”, then Staff would request that the Commission 
initiate a proceeding under Section 9 250 of the Act to investigate this subject, and that 
that is Staff’s prerogative.   
 
 Staff’s Position 
 

Staff proposes that CWC for the filing year be based on the filing year revenue 
requirement and that CWC for the reconciliation year be based on the reconciliation 
year revenue requirement.  As opposed to the Company which proposes that CWC 
based upon the reconciliation year be used in both the filing year revenue requirement 
and the reconciliation year revenue requirement.   
 

Staff maintains that CWC should be calculated using inputs from the year to 
which it applies.  As projected plant additions are included in the filing year revenue 
requirement, derivatives of plant additions are also included.  Staff notes that the 
Company’s filing includes projected plant additions and derivative changes to 
accumulated depreciation, depreciation expense, accumulated deferred income tax, 
federal and state income tax, but does not include a CWC calculation to reflect these 
changes.  According to Staff, CWC is another derivative change resulting from the 
inclusion of filing year projected plant additions in the revenue requirement which should 
be included in the revenue requirement.   
 

The Company did not agree with Staff’s proposal, citing that Staff’s proposal 
would be a departure from the prior formula rate case (Docket No. 12-0321) in which 
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the reconciliation year CWC was used for both the reconciliation year and the filing year 
revenue requirements.  ComEd stated that the effect of two different CWC calculations 
on the revenue requirement on this occasion would be small, and the small change 
would not justify the cost of preparing a second CWC.   
 

Staff argues that its proposal should not be rejected because it is a change from 
the prior formula rate case.  Having the most accurate filing year CWC should be a 
higher priority than having an incorrect filing year CWC even if it involves a change to 
the established rate formulas.   
 

Staff continues that its proposal should not be rejected as well because the filing 
year CWC produces a small change in rate base.  The correct filling year CWC should 
be used regardless of its effect on rate base.  Staff notes that the impact of its proposal 
in the current case should not be the criteria on which to make this decision.  The 
Company cannot guarantee that the difference will always be a small amount.  Staff 
asserts that increases in the rate of plant additions will increase the impact of a filing 
year CWC.   
 

Staff also adds that no analysis or studies have been submitted which show that 
implementing the small changes necessary to calculate the correct reconciliation year 
CWC would be costly or burdensome.   
 

The Company argued in the alternative that, if the Commission agrees with 
Staff’s proposal to prepare a second CWC for the filing year, the Company’s 
methodology for making this change should be adopted.  In an effort to narrow the 
issues, Staff accepts the Company’s alternative proposal for preparing a second CWC 
for the filing year which is to insert a line on Schedule B-1 to include the variance in 
cash working capital from the reconciliation year to the filing year.  This change would 
not impact Sch. FR A-1 or Sch. FR A-1 REC.   
 

In addition, Staff, in an effort to narrow the issues for the purposes of this docket, 
but without conceding the issue that the Company should have a CWC calculation for 
the filing year based on the filing year revenue requirement as Staff has proposed, Staff 
will not contest the Company’s position that changes to the CWC schedules should be 
made outside of this proceeding.  Accordingly, Staff’s revenue requirement now 
includes a single CWC calculation reflecting the reconciliation year CWC in both the 
reconciliation year and the filling year.  Staff notes that in the ongoing Ameren 
proceeding regarding formula rate tariff changes, Docket Nos. 13-0501 and 13-0517 
(cons.), the Staff witness has sought Commission clarification of the phrase “structures 
and protocols of the performance-based formula rate” as used in Section 16-108.5(d) of 
the Act.  See Staff Ex. 8.0, ICC Docket Nos. 13-0501/0517 (cons.).  The practical 
impact of that clarification is to determine whether Commission-approved adjustments 
that cause a change to the formula rate schedules and appendices, such as would 
occur if the Commission adopts Staff witness Kahle’s CWC recommendation in this 
proceeding, may be made within the context of a  formula rate proceeding initiated 
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pursuant to Section 16-108.5(d).  Staff urges the Commission to maintain consistency 
between the dockets regarding such clarification, if any.   
 

Further, Staff recommends that the Commission direct ComEd to meet with Staff 
to resolve the issues involving CWC within 60 days of its Order.  If, however, Staff and 
the Company are not able to reach a satisfactory agreement, Staff will request that the 
Commission initiate a 9-250 proceeding to investigate the changes that would be 
appropriate for the CWC included in the filing year revenue requirement so that CWC is 
based upon data in the filing year revenue requirement.   
 

Commission Analysis and Conclusion 
 

Exception No. 2 
 
The Commission agrees with ComEd and Staff that the final approved cash 

working capital figure in rate base should reflect the leads and lags approved by the 
Commission in Docket No. 11-0721, revised to reflect changes in law, and the 
applicable dollar figure inputs from the instant case.  The Commission approves 
ComEd’s CWC figure of $8,022,000 as supported by the record, subject to any 
necessary adjustment to reflect changes in the dollar figure inputs resulting from the 
rulings in the instant case. 

 
The Commission seeks to have the most accurate filing year CWC.  The 

Company’s filing includes projected plant additions and derivative changes to 
accumulated depreciation, depreciation expense, accumulated deferred income tax, 
federal and state income tax, but does not include a CWC calculation to reflect these 
changes.  We agree with Staff that CWC is another derivative change resulting from the 
inclusion of filing year projected plant additions in the revenue requirement which should 
be included in the revenue requirement.  The Commission, therefore, finds that CWC 
should be calculated using inputs from the year to which it applies such that CWC for 
the filing year be based on the filing year revenue requirement and CWC for the 
reconciliation year be based on the reconciliation year revenue requirement.  The 
Commission will not address in this Docket, however, Staff’s proposal for a second 
CWC calculation based on the filing year.  The Staff proposal involves a change in the 
approved rate formula.  As we find in Section III of this Order, such a proposal is not 
within the scope of this Docket but may be addressed elsewhere.  We do direct Staff 
and ComEd to meet regarding the Staff proposal within 60 days of this Order.  Staff and 
ComEd are directed to discuss the subject in good faith but are not required to reach an 
agreement.  If Staff and ComEd are not able to reach an agreement, Staff may 
conclude at that time that it should request an investigation under Section 9-250 of the 
Act, but the Commission will not prejudge or direct what Staff may conclude in that 
situation.    
 

3. Other (including derivative adjustments) 

In rebuttal testimony Staff witness, Mr. Bridal, corrected his Schedules 7.10, 
Adjustment for Pension Expense Related to Disallowed Incentive Compensation and 
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7.12, Adjustment for Payroll Taxes Associated with Disallowed Incentive Compensation.  
Staff agrees with ComEd that where an original cost determination has been made it 
would be inappropriate to adjust rate base in this proceeding for costs associated with 
disallowances in previous years.  Staff’s corrected adjustments reflect this position and 
no longer seek removal of such costs.  No party contests this correction.  The 
Commission approves Staff’s correction.   
 

Remaining contested issues regarding ComEd’s pension and payroll tax expense 
relating to its disallowed incentive compensation are discussed in further detail in the 
Operating Expense section of this Order, infra, V., C., 4. and 5. 
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V. OPERATING EXPENSES 

A. Overview 

Exception No. 3 
 
ComEd submitted evidence that its properly calculated actual 2012 total 

operating expenses, adjusted to reflect the depreciation expense associated with the 
2013 plant additions, before income taxes, are $1,678,970,000.  E.g., ComEd 
Ex. 14.01, Sch FR A-1, lines 1 11. Staff recommends 2014 Rate Year total operating 
expenses of $1,851,001,000 $1,676,586,000 so adjusted, before income taxes, as 
presented in Appendix A, Schedule 1 to its Initial Brief.  The Commission’s 
determination regarding operating expenses is set forth later in this Order. 

 
B. Potentially Uncontested Issues 

1. Distribution O&M Expenses 

ComEd states that its Distribution Operating and Maintenance (“O&M”) expenses 
were $409,805,000 for 2012.  After reflecting adjustments, a revised total of 
$400,003,000 in distribution O&M expenses recorded in FERC Accounts 580-598 is 
included in the revenue requirement.  No parties contest the amount of distribution O&M 
expenses.  Therefore, the Commission approves this amount. 
 

2. Customer-Related O&M Expenses 

ComEd states that its customer-related expenses are expenses recorded in 
FERC Accounts 901-910, which include the costs of maintaining and servicing customer 
accounts, e.g., meter reading, recordkeeping, and billing and credit activities. In 
determining the revenue requirement, ComEd has adjusted the $394,186,000 of 
customer related expense for the following: 

 
(1) $142,457,000 reduction to remove the costs associated with ComEd’s 

energy efficiency and demand response program recovered under Rider 
EDA; 

 
(2) $42,320,000 reduction to reflect the total amount of uncollectible accounts 

expense recorded in FERC Account 904, costs recovered through Rider 
UF; 

 
(3) $1,077,000 reduction to remove the non-jurisdictional amount of Outside 

Agency Collection Fees related to uncollectibles; 
(4) $77,000 increase to include interest on customer deposits in operating 

expenses; 
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(5) $1,350,000 reduction to remove costs recovered under Rider PORCB; 
 
(6) $594,000 reduction to remove customer assistance costs incurred as part 

of the $10,000,000 EIMA customer assistance program; 
 
(7) $134,000 reduction to remove certain customer communications costs 

recorded in FERC Account 908; and 
 
(8) $500,000 increase to remove the reversal of a previously recorded accrual 

related to ComEd’s photovoltaic program. This accrual was initially 
recorded in 2010 and ComEd removed it from its revenue requirement in 
its rebuttal testimony in ICC Docket No. 11-0721.  

 
ComEd Init. Br. at 30. 
 
Staff proposed an adjustment to disallow certain informational and instructional 

advertising amounts included in the operating statement that are for promotional, 
institutional, or goodwill advertising.  Invoices indicated that costs for hard hats and light 
bulb key tags imprinted with ComEd’s logo were included in operating expenses.  In 
order to limit issues in this proceeding, ComEd did not object to Staff’s adjustment.   

 
ComEd states that after these adjustments, $209,464,000 of FERC Accounts 

901-910 directly related to and supporting the delivery service function are included in 
the revenue requirement.  No party has objected to the amount of customer related 
O&M expenses.   Therefore, the Commission approves this amount. 
 

3. Administrative and General Expense 

ComEd’s  Administrative and General (“A&G”) expenses were $424,355,000 for 
2012. ComEd explains that costs are recorded in FERC Accounts 920-935 and include 
corporate support and overhead costs that benefit or derive from more than one 
business function; costs of employee pension benefits; regulatory expenses and certain 
other non-operation costs.  ComEd states that after subtracting $25,483,000 of deferred 
merger related costs to achieve, $398,872,000 in A&G expense is included in the 
revenue requirement.  No party has objected to the amount of A&G expense.  
Therefore, the Commission approves this amount. 
 

4. Charitable Contributions 

ComEd included $8,576,000 of charitable contribution expense in its revenue 
requirement.  This amount reflects a downward adjustment of $75,000 proposed by 
Staff witness Mr. Tolsdorf. Staff proposed that the value of goods and services received 
by the Company in exchange for its charitable contributions be removed from this 
formula rate filing.   In order to limit the issues in this proceeding, and without waiving 
any right to object to the same or a similar proposal in a future proceeding, ComEd does 
not object to Mr. Tolsdorf’s disallowance.  ComEd also states that it has moved 
$3,803,000 it donated to the Science and Technology Fund from A&G expenses into 
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Customer expenses in order that ComEd may recover 70%, or $2,662,000 of the 
donation that it is allowed to recover under law.  No party has objected to the adjusted 
amount of charitable contribution expense.  Therefore, the Commission approves this 
amount. 
 

5. Chicago Forward Sponsorship 

Staff proposed that the expenditures associated with the Company’s sponsorship 
of Chicago Forward be removed from this formula rate filing. In an effort  to limit the 
issues in this proceeding, and without waiving any right to object to the same or a 
similar proposal in a future proceeding, ComEd does not object to the adjustment 
proposed by Staff witness, Mr. Tolsdorf relating to costs associated with ComEd’s  
$66,000 being removed from the revenue requirement.  Therefore, the Commission 
approves this amount. 
 

6. Outside Services Employed 

Staff proposed that the fees paid for certain outside professional services, 
including consulting and legal services, be removed from this formula rate filing.  The 
fees were paid to The Strategic International Group LLC, The Roosevelt Group, Inc., 
and Foley & Lardner among others.  In order to limit the issues in this proceeding, and 
without waiving any right to object to the same or a similar proposal in a future 
proceeding it has accepted the adjustment proposed by Staff witness, Mr. Tolsdorf 
relating to certain outside professional services and has voluntarily removed $414,000 
of such costs from its revenue requirement.  Therefore, the Commission approves this 
amount. 
 

7. Transmission Legal Fees 

Exception No. 4 
 

Staff proposed that the fees paid for certain outside professional services, 
including consulting and legal services, be removed from this formula rate filing.  The 
fees were paid to The Strategic International Group LLC, The Roosevelt Group, Inc., 
and Foley & Lardner among others.  In order to limit the issues in this proceeding, and 
without waiving any right to object to the same or a similar proposal in a future 
proceeding it has accepted the adjustment proposed by Staff witness, Mr. Tolsdorf 
relating to certain outside professional services and has voluntarily removed $414,000 
of such costs from its revenue requirement.  Therefore, the Commission approves this 
amount. 

 
Staff proposed adjustments relating to certain transmission-related legal fees.  

ComEd states that in order to limit the issues in this proceeding, and without waiving 
any right to object to the same or a similar proposal in a future proceeding it has 
accepted the adjustment proposed by Mr. Tolsdorf and has voluntarily removed $66,000 
of such costs from its revenue requirement. The Commission approves this amount. 
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8. 2012 Merger Expense 

Staff proposed an adjustment to correct the Company’s adjustment to remove 
the 2012 merger costs associated with the Exelon-Constellation merger from the 
revenue requirement and amortize those costs over a 5 year period.  ComEd relied 
upon an incorrect calculation of the delivery services portion of these costs and also 
incorrectly included some promotional advertising costs. In an effort to limit the issues in 
this proceeding, and without waiving any right to object to the same or a similar 
proposal in a future proceeding, ComEd accepted the calculation and adjustment 
proposed by Staff witness, Mr. Tolsdorf to reduce the amount of 2012 merger expense 
to be amortized in order to correct the inclusion of an incorrect W&S allocator in 
ComEd’s calculation of 2012 merger expense.  This reduces the revenue requirement 
by about $12,000 and the remaining amount to be amortized deferred debit) by about 
$48,000.  Therefore, the Commission approves this amount. 
 

9. Uncollectibles Expenses 

ComEd states that the May Order in Docket No. 11-0721 moved ComEd’s 
distribution-related uncollectibles expense to recovery through Rider UF. It has 
accordingly removed $42,320,000 of customer-related O&M costs to reflect the total 
amount of uncollectible accounts expense recorded in FERC Account 904 and that are 
recovered through Rider UF.  Thus, no uncollectibles expense is included in ComEd’s 
revenue requirement.  The Commission finds as it did in the 11-0721 Order that Rider 
UF is the correct vehicle through which ComEd recovers uncollectibles expense. 
 

10. Advertising Expenses 

Staff proposed disallowing recovery of $29,000 in customer service and 
informational expense associated with several items that Mr. Bridal considered 
promotional advertising.  ComEd states that in order to limit the issues in this 
proceeding, and without waiving any right to object to the same or a similar proposal in 
a future proceeding, ComEd does not object to the adjustment proposed by Staff 
witness, Mr. Bridal.  Therefore, the Commission approves this amount. 
 

11. Sales and Marketing Expense 

ComEd has not included any sales or marketing expense in its revenue 
requirement.  The Commission finds that sales and marketing expenses are not at issue 
in this docket. 
 

12. Depreciation and Amortization Expense 

ComEd states that its revenue requirement includes $461,037,000 of 
depreciation and amortization expense.  ComEd explains that the level of 2012 
depreciation and amortization expenses included in the revenue requirement is 
$436,587,000, comprised of $340,571,000 related to Distribution Plant and $96,016,000 
related to G&I Plant.  The 2014 Initial Rate Year Revenue Requirement and 2014 Rate 
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Year Net Revenue Requirement include $24,450,000 of depreciation expense 
associated with the 2013 projected plant additions.  No party has objected to the 
amount of depreciation and amortization expense.  Therefore, the Commission 
approves this amount. 

 
13. Regulatory Asset Amortization 

ComEd’s revenue requirement includes $24,380,000 of regulatory asset 
amortization.  This amount includes the effects of the Commission’s order in Docket No. 
10-0467, which revised the amount of amortization of several existing regulatory assets, 
authorized amortization of new regulatory assets, and eliminated amortization of others.  
ComEd’s regulatory asset amortization also includes $67,000 of the $200,000 filing fee 
paid in 2011 and $699,000 of the $2,095,000 in formula rate case expenses incurred in 
2012 related to Docket No. 11-0721, the initial formula rate proceeding.  Section 16-
108.5(c)(4)(E) of the PUA provides that these costs be amortized over a three year 
period.  No party has objected to the amount of regulatory asset amortization.  
Therefore, the Commission approves this amount. 
 

14. Operating Cost Management Efforts 

ComEd submits that during 2012, it continued its aggressive and successful 
measures to manage and reduce its costs.  No parties contest ComEd’s operating cost 
management efforts. 
 

15. Storm Damage Repair Expense 

ComEd’s revenue requirement includes $21,246,000 in storm damage repair 
expense. Staff proposed an adjustment to correct the Company’s adjustment 
concerning the amount of storm costs to be amortized and the amount of amortization 
to include in the revenue requirement.  Staff’s calculation relied upon actual costs, 
whereas the Company’s calculation relied upon preliminary amounts and estimates.  
This amount reflects Mr. Tolsdorf’s proposed adjustment to ComEd’s calculation of 
2012 storm costs, which ComEd accepted in order to limit the issues in this proceeding, 
but without waiving any right to object to the same or a similar proposal in a future 
proceeding.  No party has objected to the adjusted amount of storm damage repair 
expense.  Therefore, the Commission approves this amount. 
 

16. Interest Expense 

ComEd asserts that it appropriately included $77,000 of interest on customer 
deposits in its revenue requirement. Staff has withdrawn its proposed adjustment to 
disallow this interest expense and no other parties contest ComEd’s interest expense 
calculation on customer deposits.  The difference between the Company’s treatment of 
customer deposit interest and Staff’s proposed treatment was simply a timing issue 
which does not necessitate an adjustment.  The Commission approves this amount. 
 

17. Lobbying Expense 
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ComEd has not included any lobbying expenses in its revenue requirement.  The 
Commission finds that lobbying expenses are not at issue in this docket. 
 

18. Gross Revenue Conversion Factor 

ComEd submits that its Gross Revenue Conversion Factor (“GRCF”) is 1.700.  
No party has disagreed with ComEd’s GRCF.  Therefore, the Commission approves 
ComEd’s GRCF. 
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C. Potentially Contested Issues 

1. Rate Case Expenses 

Exception No. 5 
  
Based on the evidentiary record, which includes approximately 1300 pages of 

supporting documentation including, but not limited to, invoices, certain data requests 
responses, time entries as well as direct, rebuttal and surrebuttal written testimony and 
live testimony, the Commission concludes that ComEd’s rate case expenses incurred in 
2012 for ComEd’s 2011 and 2012 rate cases (Docket Nos. 11-0721 and 12-0321, 
respectively) and ComEd’s rate case expenses incurred in 2012 for Docket Nos. 07-
0566 and 10-0467 are just and reasonable pursuant to Section 9-229 and the 
requirements stated in Madigan v. Illinois Commerce Comm’n, 2011 IL App (1st) 
101776 ¶ 51 (2012).  Specifically, we find that the evidentiary record sufficiently 
presents (1) the services performed by ComEd’s outside counsel and experts in 
connection to the rate case expenses incurred; (2) by whom those services were 
performed; (3) the time expended providing the services; (4) and the amounts charged 
for those services.  Moreover, we find that the evidence shows that the amount of rate 
case expense incurred, and which ComEd seeks to recover, is just and reasonable in 
light of the skill of the attorneys and experts involved, the complexity of the issues 
presented in rate cases and the customary charges and market rates for such services.  
Commission findings relating to specific aspects of ComEd’s rate case expenses are 
discussed in detail below. 
 

a. Appeal & Remand 

ComEd’s Position 
 
According to ComEd, the Commission should reject Mr. Bridal’s proposed 

disallowance of $101,723 and $16,000 in expenses relating to appeals in Docket Nos. 
07-0566 and 10-0467 respectively.  ComEd states that litigation expenses, including 
those associated with appeals are normal operating expenses of ComEd and are 
recoverable subject to prudence and reasonableness. ComEd further states that 
appeals are a part of the legal framework designed to correct erroneous Commission 
decisions, ensure that rates are just and reasonable, and foster healthy utilities that are 
capable of providing safe and reliable electric service.  ComEd avers that Commission 
orders, in addition to addressing factual and technical issues, also rest on legal 
determinations and statutory interpretations.  As a result, ComEd observes that in any 
case the Commission may inadvertently incorrectly apply a legal standard.  ComEd 
maintains that in such instances, a reasonable and prudent utility will routinely appeal 
Commission orders when a legal basis to do so exists, and that its witness, Ms. Polek-
O’Brien, believed a reasonable legal basis for appeals existed in Docket Nos. 10-0467 
and 07-0566. ComEd asserts that a reasonable system of adjudication of just and 
reasonable rates, in which appeals are allowed as of right, cannot impose on the utility 
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the costs of appealing from a Commission decision which it believes to be erroneous or 
unlawful.   

 
According to ComEd, Staff’s contention that a utility’s appeal of a Commission 

rate order only benefits utility shareholders is incorrect. ComEd avers that a utility 
appeal is identical in substance and effect to an initial rate increase filing in that each 
attempts to supplant rates that the Commission has previously found to be just and 
reasonable.  ComEd further states that Section 9-229 supports its position because it 
does not distinguish between the costs of litigating rate orders at the Commission or in 
the appellate court and simply provides for the recovery of the costs “to prepare and 
litigate a general rate case filing.”  220 ILCS 5/9-229.  ComEd states that because, as 
Staff asserts, appeal costs are as much within the scope of Section 9-229 as the costs 
of litigating at the Commission, they should be held to same standard.   
 

Staff ’s Position 
 

Staff stands by its recommendation that the Commission should find that costs 
associated with the Company’s appeal of Commission orders on rate cases should not 
be recovered from ratepayers.  It is not reasonable to require ratepayers to pay the 
appeals costs associated with the Company’s dissatisfaction with the Commission’s 
Order.  The Commission’s final order represents the Commission’s attempt to balance 
the needs of shareholders and ratepayers. Company management’s decision to appeal 
a Commission order is the Company’s attempt to alter that balance in favor of 
shareholders.   

 
Staff addressed most of ComEd’s arguments in its initial brief, and will not do so 

again here.  However, ComEd’s IB, the Company advances a new argument that a 
utility appeal is identical in substance and effect to any other utility filing for a rate 
increase. Staff disagrees with this new ComEd argument, because an appeal of a 
Commission order in a rate case is clearly distinguishable from an initial rate increase 
filing.  An appeal involves argument of facts before an Appellate Court that were already 
litigated before the Commission and were already the subject of a Commission order.  
An initial rate increase filing involves the presentation and litigation of new set of facts 
not previously litigated at the Commission and that has not yet been the subject of a 
Commission order.  Further, appeals are directly attributed to a party’s dissatisfaction 
with the Commission order, whereas initial rate increase filings are the result of a utility’s 
claim of insufficiency of revenues which could originate from any number of economic or 
operational causes.  From the perspective of a utility eager to boost its bottom line, both 
scenarios may have the same end result in mind – an increase in customer rates – but 
both are clearly distinguishable. 

 
ComEd also argues that appeals are designed to “correct erroneous Commission 

decisions.”  This point goes directly towards Mr. Bridal’s argument that ratepayers 
should not be required to pay for utility-initiated appeals. Should the utility lose, and the 
Appellate Court affirm the Commission’s Final Order that set rates it determined were 
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just and reasonable, then there was no “erroneous Commission decision,” as ComEd 
states.  Therefore, ratepayers should not be required to pay for this appellate litigation. 
 

Commission Analysis and Conclusion 
 
The Commission agrees with ComEd. Section 9-229 clearly contemplates 

recovery of a utility’s just and reasonable costs “to prepare and litigate a general rate 
filing.”  As ComEd correctly notes, the provision does not distinguish between 
Commission and appellate rate case litigation costs.  Moreover, we agree that appeals 
are a normal part of the rate case process and that the utility’s ability to appeal plays a 
role in ensuring that rates are just and reasonable and enabling utilities to provide safe, 
adequate and reliable service for customers.  In order for there to be a proper 
adjudication of rates, where appeals are allowed by right, this Commission cannot 
impose on a utility the cost of appealing a Commission decision that the utility believes 
to be erroneous in some regard.  For these reasons, we conclude that the rate case 
expenses related to ComEd’s appeals in Docket Nos. 07-0566 and 10-0467 are 
recoverable. 

 
b. Attorneys 

ComEd’s Position 
 
ComEd states that the Commission should reject Staff witness Mr. Bridal’s 

proposed disallowance of rate case expenses for attorney work that exceeds ten hours 
per day. ComEd argues (1) that Mr. Bridal has no basis for concluding that it is 
unreasonable or imprudent for attorneys to work on client matters for more than ten 
hours in a day and (2) that his calculation is based on an unreasonably small sample 
size, and his methodology is flawed and was arbitrarily and inconsistently applied.   

 
In support of its first argument, ComEd states Mr. Bridal is not qualified to make 

the judgment that billing in excess of ten hours per day is unjust or unreasonable, and 
presents no evidence to support his assertion.  ComEd states that as Mr. Bridal 
admitted, he is not an attorney, has never worked in a law firm and cannot speak to the 
number of hours lawyers in law firms typically bill in a year.   ComEd also contends that 
Mr. Bridal’s only rationale that billing in excess of ten hours a day is unreasonable, his 
disbelief that any attorney needed to bill that much time, is not the standard for 
determining if rate case expense can be recovered, reasonableness is.  In any event, 
ComEd asserts that Mr. Bridal has conceded that billing in excess of ten hours is 
sometimes reasonable and that Staff has not identified any of the hours billed over ten 
per day as wasteful or unreasonably duplicative.  ComEd further states that its witness, 
Ms. Polek-O’Brien is an attorney with twelve years of experience in private law firm 
practice and that she testified that it was not unusual for attorneys to bill 2,500 or more 
hours per year, an average of more than ten per day. ComEd states that after reviewing 
over a thousand pages of supporting documentation attached to Ms. Polek-O’Brien’s 
direct testimony, Mr. Bridal has failed to take issue with a single narrative time entry, 
task, or activity, or claimed any of the underlying work was unreasonable.   
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ComEd also presents several reasons why it believes Mr. Bridal’s methodology 
to be improper.  ComEd states that Mr. Bridal’s disallowance is an estimate based on a 
limited and unrepresentative sample of time entries he reviewed during discovery.  
ComEd states that Mr. Bridal has acknowledged that the eight days in the sample 
period were particularly busy because two formula rate cases were pending before the 
Commission and ComEd had just received the Commission’s order in its first formula 
rate case, Docket No. 11-0721.  ComEd explains that it was dealing with a number of 
serious issues and had given outside counsel, Eimer Stahl LLP (“Eimer Stahl”), just 
eight days to prepare a petition for rehearing in Docket No. 11-0721.  ComEd further 
explains that at the same time, one of Eimer Stahl’s attorneys who usually is extensively 
involved in ComEd matters was on maternity leave, requiring the rest of the Eimer Stahl 
team to work more hours per day than usual.  According to ComEd, use of a more 
inclusive and representative sample size shows that only 1.17% of the total hours billed 
to ComEd by Eimer Stahl represented hours in excess of ten hours per day.  ComEd 
maintains that such a percentage does not suggest such instances were “routine” as 
Mr. Bridal claims, but in fact rare.  ComEd also states that a large portion of the hours 
were billed by legal assistants who were processing large numbers of data requests 
served on ComEd and to which ComEd had to respond in a short amount of time.   

 
ComEd argues that Mr. Bridal’s methodology was flawed and arbitrarily and 

inconsistently applied.  In support of its position ComEd states that his 5% reduction 
was not a calculated number.    ComEd states that Mr. Bridal first calculated that 14.4% 
of the hours billed were in excess of ten per day but later reduced the 14.4% to 5% (a 
65.3% decrease) based on his conclusion that it is not always unreasonable to bill more 
than ten hours per day.   ComEd states that Mr. Bridal provided no explanation to 
support the quantification of this reduction.   

 
ComEd further contends that although Mr. Bridal acknowledged that he had 

miscalculated and that the percentage of hours in excess of ten per day in his sample 
was not 14.4% but 4.3%, he increased his calculated 4.3% to achieve his projected 5%.  
ComEd concludes that this demonstrates that Mr. Bridal’s methodology is results driven. 
 

Staff ’s Position 
 

Staff affirms its recommendation that the Commission should find that ComEd’s 
legal fees associated with hours billed in excess of ten hours per day by individual 
attorneys in 2012 are not recoverable rate case expenses.  Given the large number of 
competent and experienced attorneys and paralegals working on ComEd rate cases 
during 2012, it is not reasonable for those attorneys or paralegals to routinely bill 
ComEd for ten or more hours per day and then expect that ratepayers will pay the tab.   

 
Contrary to the Company’s assertion, Mr. Bridal is more than qualified to provide 

his accounting opinion of whether rate case expense incurred by the Company is just 
and reasonable.  Mr. Bridal is a Certified Public Accountant and has reviewed and 
provided testimony before the Commission regarding rate case expense, consulting 
expense, and many other types of expense on multiple occasions.  The fact that the 
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expenses at issue here are legal fees is irrelevant – Mr. Bridal is clearly qualified to 
provide his accounting opinion.  However, it is not Mr. Bridal’s place to “make the 
judgment,” as ComEd claims. Rather, it is the Commission that is required to 
“specifically assess the justness and reasonableness of any amount expended by a 
public utility to compensate attorneys or technical experts to prepare and litigate a 
general rate case filing.”  220 ILCS 5/9-229.  As the Staff member assigned to review 
rate case expense, Mr. Bridal has the obligation to provide his accounting opinion, as 
well as his recommendation on behalf of Staff, which he did in this proceeding.   

 
As for the issue of attorneys and paralegals billing in excess of ten hours per day, 

this fact is clear:  multiple external attorneys and paralegals billed in excess of ten hours 
per day for rate case expense during 2012.   In Staff’s view, with the understanding that 
ratepayers, not ComEd, ultimately pay the legal fees incurred by ComEd in the 
Company’s effort to raise rates,  regularly billing in excess of ten hours per day is not 
reasonable. 

 
In regards to the methodology of Staff’s adjustment calculation, the facts are also 

clear:  Staff requested data from the Company to investigate the ten hour billing issue 
and ComEd objected to providing the data requested.  (Staff Ex. 7.0, Attachment F.)  
From Staff’s review of the minimal and heavily redacted information which was 
eventually provided and subsequently corrected, Staff determined that an adjustment 
was necessary and used the information provided to develop its adjustment.  (Staff Ex. 
7.0, 29, Attachment F.)  ComEd now criticizes Staff for its efforts, when it was ComEd 
who could have avoided the controversy had ComEd simply provided the entirety of the 
information requested when such information was requested. Staff acknowledges that 
its 5% disallowance is an estimate, but maintains that regardless of its precision, an 
adjustment is warranted for this issue. 

 
Commission Analysis and Conclusion 

 
The Commission finds that there is no evidence in the record that supports 

Staff’s proposed disallowance of $180,963 of outside attorney costs.   Indeed, Staff 
concurs that there are occasions when billing ten hours a day is reasonable.  The 
record evidence also shows that ComEd’s outside attorneys only billed in excess of ten 
hours a day 1.17% of the time.  This can only be characterized as rare and is in some 
instances reasonable.  Further, the Commission finds Staff’s methodology for arriving at 
its 5% reduction wholly unsupported in the record.  As there is no evidence to support 
the disallowance or the quantification of the proposed reduction, the Commission 
declines to adopt Staff’s proposal. 

 
c. Experts 

ComEd’s Position 
 
ComEd states that the expert expense of $23,502.55 reflected in an Analysis 

Group invoice was prudently incurred and reasonable in amount.  ComEd explains that 
Dr. Hubbard was engaged when, based on discovery requests issued by Staff and 
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Intervenors, it appeared to ComEd that Staff and potentially others intended to contest 
ComEd’s capital structure and propose an alternate structure.  ComEd states that Dr. 
Hubbard was thus engaged to evaluate the prudence and reasonableness of ComEd’s 
capital structure, focusing specifically on its equity ratio. ComEd further states that Dr. 
Hubbard and his team reviewed capital structure data from ComEd, analyst reports and 
data such as income statements and balance sheets for relevant entities, including 
Exelon. Specifically, ComEd contests Staff’s characterization of Analysis Group as Dr. 
Hubbard’s “paymaster” and states that Analysis Group provides the research, 
background review and other professional assistance needed to prepare its witness.  In 
addition, ComEd states that a workbook of potential exhibits was compiled and 
testimony of several witnesses in Docket No. 11-0721 was reviewed.  When the 
anticipated challenges did not occur, ComEd explains that it requested Dr. Hubbard and 
his colleagues cease work immediately.  Even though the work performed by Dr. 
Hubbard did not result in numbered exhibits used during the hearing or any reports, 
ComEd asserts that the Commission has previously held that this is not a prerequisite in 
determining whether these costs were just and reasonable, and thus recoverable.   

 
Contrary to what Mr. Bridal asserts, by retaining Dr. Hubbard, ComEd was not 

seeking to gain any kind of advantage but instead was preparing itself to litigate a 
potential issue concerning the prudence of ComEd’s capital structure. ComEd maintains 
that Mr. Bridal’s proposed disallowance, based on the fact that ComEd did not ultimately 
use Analysis Group at the evidentiary hearing and therefore the related expense was 
not necessary, is a test that is based on hindsight, and disregards the reasonableness 
of the decision to retain Analysis Group viewed at the time it was made. ComEd 
contends “necessity” is not the standard by which recovery of expenses is assessed, 
justness and reasonableness is and that the Commission has always refused to and 
may not lawfully adopt after-the-fact hindsight tests. 

 
ComEd further states that while some work performed by the Analysis Group 

pre-dated the engagement letter, this is sometimes a normal occurrence and provides 
no grounds to disallow the expense.  In support of its position, ComEd explains that as 
in this instance, the turn-around time for expert work can be extremely short and 
experts’ schedules tend to be busy.  Once an individual is selected, ComEd states, work 
can sometimes begin before the details of the letter are formalized and the letter 
executed.  ComEd states that Analysis Group was hired and then requested to begin 
work immediately and not to wait for a letter to be signed.   According to ComEd, this is 
especially common when specific rates and terms of work had been recently agreed 
upon for a similar matter, as here and those rates and terms could simply be applied to 
the new matter pursuant to an oral agreement that is later memorialized.  ComEd 
asserts that retroactivity clauses are not necessary to ensure billings under a letter 
agreement are proper.   

 
ComEd also asserts that blended rates are not improper. The standard rates that 

Analysis Group charges have been disclosed, along with the hours billed per 
professional and that the blended rate was the actual billing rate so the entire 
arrangement was transparent.  ComEd states that the blended rate was a cost savings 
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mechanism and was used as a way to avoid incurring charges of the type that the Staff 
and Intervenors objected to in Docket No. 10-0467 and in response to concerns 
regarding expert hourly rates in that docket.  In any event, use of a blended rate is not a 
basis to disallow Analysis Group expenses in their entirety and the alternative would be 
allowance of these fees at the standard rates.  ComEd states that the standard rate fees 
are reasonable and consistent with market rates and would likely have exceeded total 
charges under the blended rate.   
 

Staff ’s Position 
 
The Commission should disallow the expenses paid to Analysis Group for its 

invoice from Docket No. 11-0721 because the Company failed to show that those 
expenses were prudent and reasonable.  Staff disputes the Company’s unfounded 
claim that the expenses associated with this invoice “were prudently incurred and 
reasonable in amount.”  As stated in Staff’s initial brief, the Company presented nothing 
to show that any work was actually performed.  Having failed to establish that basic 
foundational element, the Commission cannot find that ComEd met its burden of 
establishing prudence and reasonableness. (“If the Commission enters upon a hearing 
concerning the propriety of any proposed rate or other charge, … the Commission shall 
establish the rates or other charges … which it shall find to be just and reasonable. In 
such hearing, the burden of proof to establish the justness and reasonableness of the 
proposed rates or other charges, … shall be upon the utility.”  220 ILCS 5/9-201(c);  
“Within 45 days after the utility files its annual update of cost inputs to the performance-
based formula rate, the Commission shall have the authority, either upon complaint or 
its own initiative, but with reasonable notice, to enter upon a hearing concerning the 
prudence and reasonableness of the costs incurred by the utility to be recovered during 
the applicable rate year that are reflected in the inputs to the performance-based 
formula rate derived from the utility’s FERC Form 1. The Commission shall apply the 
same evidentiary standards, including, but not limited to, those concerning the prudence 
and reasonableness of the costs incurred by the utility, in the hearing as it would apply 
in a hearing to review a filing for a general increase in rates under Article IX of this Act.” 
220 ILCS 5/16-108.5(d).) 

 
The Company claims that Analysis Group “reviewed capital structure data from 

ComEd, analyst reports from organizations such as Moody’s and other data such as 
income statements and balance sheets for relevant entities, including Exelon” and 
compiled “a workbook of potential exhibits.”  (ComEd IB, 40.)  This may be true, but 
ComEd has not proffered any of the corroborating information it suggests it possesses, 
instead claiming to withhold it under attorney-client and work product privileges.  Thus, 
Staff is unable to conclude the alleged work was even performed, let alone determine 
whether the expenses were just and reasonable.  A Company may redact any 
information it wishes under the auspices of such privilege, though if it does, it runs the 
risk of its expenses being denied as unsupported, as they should be in this case. 

 
Finally, the Company ignores the complete holding of the Final Order in Docket 

No. 11-0767.  The Commission held that while numbered exhibits are not always 
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required, “it is reasonable, however, to expect the Company to show, in some manner, 
how such services are not duplicative or redundant of those provided by others in the 
face of expert testimony to the contrary.”  Illinois-American Water Co., Docket No. 11-
0767, 50-51 (Sept. 19, 2012).  Here, ComEd has not shown that Analysis Group’s work 
was not duplicative or redundant of the research performed and testimony that was filed 
in Docket No. 11-0721 on capital structure, since Analysis Group ultimately filed no 
testimony and provided no work product.  As such, Staff recommends the Commission 
reject ComEd’s request for recovery of the Analysis Group expenses. 

 
Commission Analysis and Conclusion 
 
The Commission concludes that the evidentiary record provides sufficient 

support that the $23,502.55 of expenses relating to work performed by Analysis Group 
on capital structure issues in Docket No. 11-0721 were prudently incurred and 
reasonable in amount.  Specifically, the evidence shows that ComEd’s decision to 
engage Dr. Hubbard and Analysis Group was reasonable based on ComEd’s belief that 
ComEd’s capital structure may be contested in light of the discovery requests issued by 
Staff and Intervenors.  Also, as ComEd correctly states, the fact that the work did not 
result in a numbered exhibit or a report does not prohibit a determination that the costs 
associated with the work were just and reasonable.  Nor does the fact that some of the 
work performed by Analysis Group pre-dated the engagement letter prohibit such a 
determination.  ComEd provided sufficient evidence to support that all work performed 
was reasonable.  Last, the use of a blended rate also provides no basis to disallow this 
expense.  We agree with ComEd that because the blended rate was in fact the billing 
rate the arrangement was transparent.  Transparency was further enhanced because 
ComEd disclosed the standard rate that Analysis Group charged as well as the hours 
billed per professional.  Further, the blended rate was a cost savings mechanism that 
should be encouraged.  ComEd’s expert expenses are just and reasonable. 

 
d. Other 

(i) SFIO Consulting 

ComEd’s Position 
 
ComEd states that the Commission should reject Staff witness Mr. Bridal’s 

proposed disallowance of $42,383 of SFIO costs related to services provided by Mr. 
Fiorella.  ComEd states that Mr. Bridal’s claim that the services provided by SFIO could 
have been duplicative of services reasonably expected to be performed by attorneys or 
ComEd personnel was speculation and as such is not a sufficient basis to find the costs 
unjust or unreasonable.  ComEd asserts that ICC findings must be based on evidence 
in the record and not speculation.   

 
ComEd also states that Mr. Bridal’s position that only rate case expenses which 

result in a testimonial exhibit admitted into evidence or tangible work product is 
recoverable is also incorrect.  The Company points to a Commission Order cited by Mr. 
Bridal in his rebuttal testimony which ComEd asserts refutes Staff’s claim because it 
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states, “the Commission is not suggesting that all rate case work must take the form of 
testimony or tangible work product….”  Id. (quoting Illinois American Water Co., ICC 
Docket No. 11-0767, Order (Sept. 19, 2012) at 50-51).  In any event, the work 
performed by SFIO in the instant case did result in tangible work product.  Specifically, 
ComEd states that Mr. Fiorella regularly provides ComEd oral and written reports on 
what he observed and learned from attending proceedings that involve issues similar to 
those faced by ComEd.  The Company also states that Mr. Fiorella served as a 
consulting expert in connection with review of testimony and policy advice which 
included providing summaries of the positions of other parties in various proceedings 
involving issues similar to those faced by ComEd.  The Company avers that the fact that 
ComEd’s witness could not answer two questions on cross examination regarding 
Ameren’s position on an issue is of no consequence and does not aid Staff because Mr. 
Fiorella was not engaged to educate every ComEd employee on every position taken by 
every utility or to prepare witnesses for cross-examination.   

 
ComEd further asserts that in Docket No. 11-0767, cited by Mr. Bridal, the utility 

was not allowed to recover similar SFIO expenses because the utility did not show that 
the “services are not duplicative or redundant of those provided by others in the face of 
expert testimony to the contrary.” ComEd states that no such expert testimony has been 
presented in this docket and that it has provided documentation in the form of retention 
agreements and invoices, detailed time entries, narrative testimony, and discovery 
responses to substantiate that the work performed by SFIO was just and reasonable.  
ComEd’s Responses to Staff Data Requests RWB 20.01 – 20.04 identifies the services 
that Mr. Fiorella performed for ComEd and that no challenge has been raised against 
these exhibits other than the proposition that these charges may be redundant.  ComEd 
asserts that Staff’s inability to specifically point to anything in the record which 
demonstrates a redundancy requires that these costs be found just and reasonable.   

 
Staff ’s Position 
 
Staff affirms its recommendation that the Commission should find the SFIO 

Consulting, Inc (“SFIO”) charges related to Docket Nos. 11-0721 and 12-0321 for 
certain services provided by Mr. Salvatore Fiorella in 2012 to not be reasonable rate 
case expenses as the charges are not related to any admissible rate case exhibit or any 
tangible work product shown to benefit the Company or its ratepayers, and are 
duplicative of services that are reasonably expected to be performed by ComEd’s 
external attorneys or personnel.   

 
Contrary to the Company’s assertions in its initial brief, Staff did argue that the 

services provided by Mr. Fiorella are duplicative of services provided by ComEd 
attorneys or ComEd personnel.  Staff specifically stated, with regards to a list of nine 
activities reportedly provided by Mr. Fiorella, “These are all duties that are duplicative of 
services reasonably expected to be performed by ComEd attorneys or ComEd 
personnel.  The evidence presented fails to show why such services are necessary and 
how they are not duplicative or redundant of those provided by others.”  (Staff Ex. 7.0, 
23.)  As such, there is no speculation by Staff. 
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Further, in its attempt to assail Staff’s position regarding the presence of an 

admitted testimonial exhibit or other tangible work product, ComEd again takes out of 
context the Commission’s findings in Docket No. 11-0767.  The Order in Docket No. 11-
0767 stated on this issue: 

 
In making this finding, the Commission is not suggesting that all rate case 
work must take the form of testimony or tangible work product, or that 
SFIO is unqualified to provide such services. It is reasonable, however, to 
expect the Company to show, in some manner, how such services are not 
duplicative or redundant of those provided by others in the face of expert 
testimony to the contrary. Here, no such showing has been made.   
 
The Commission finds, as it did in Dockets 11-0561 et.al, that the 
adjustment removing SFIO consulting fees from recoverable rate case 
expense is adopted. 

 
Illinois American Water Co., ICC Order Docket No. 11-0767, 50-51 (Sept. 19, 2012).  
Here, as cited above and contrary to ComEd’s claims, Staff did provide testimony that 
the services of Mr. Fiorella are duplicative or redundant.  As such, a showing of proof 
from the Company is required.  In Staff’s view, ComEd has not met the burden of proof 
necessary with regards to the services provided by Mr. Fiorella.  Ultimately, Staff 
questions the benefit Mr. Fiorella provides ratepayers. 
 

Commission Analysis and Conclusion 
 

Exception No. 6 
 
The Commission had reviewed the parties' positions as well as the evidence 

relating to this issue.  The Commission notes that SFIO has provided somewhat similar 
services to several Illinois utilities including ComEd, Illinois American Water Company, 
Ameren Illinois Company d/b/a Ameren Illinois.  (See e.g., Docket Nos. 13-0318, 12-
0321, 11-0721, 11-0767, 13-0001, 12-0293, 11-0279)  It appears to the Commission 
that several Illinois utilities, including ComEd, value the services of SFIO.  The question 
here is whether the costs associated with the services of SFIO should be passed on to 
ratepayers.   

 
The Commission has repeated found that the costs associated with the services 

of SFIO are largely duplicative or redundant, do not provide value to Illinois ratepayers, 
and should not be recovered from Illinois ratepayers.  Here, the Commission notes that 
ComEd bears the burden of demonstrating costs should be recovered from ratepayers.  
While ComEd asserts that Staff does nothing more than speculate that SFIO provides 
services that are duplicative or redundant, the Commission finds ComEd has done little 
to demonstrate that Staff's views are incorrect.  The Commission believes this is 
particularly true in light of several previous decisions affirmatively finding that is the 
case.  While ComEd is free to engage the services of SFIO, the Commission concludes 
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that absent a showing that such services are not duplicative or redundant, the costs 
associated with such services should not be passed along to its ratepayers.   

 

Staff seeks to disallow $42,383 of SFIO costs related to services provided by 
Mr. Fiorella.  ComEd, however has produced sufficient evidence to show that the costs 
relating to Mr. Fiorella’s work are just and reasonable.  This evidence includes retention 
agreements, invoices, detailed time entries, narrative testimony and Mr. Fiorella’s actual 
work product.  In contrast, Staff merely speculates that the services provided could have 
been duplicative of work performed by another individual.  We agree with ComEd that 
such speculation is insufficient to find these costs unjust or unreasonable.  We also 
agree that contrary to what Staff asserts, lack of a tangible work product does not 
prohibit a determination that the costs associated with the work were just and 
reasonable.  In any event, the existence of Mr. Fiorella’s oral and written reports refutes 
Staff’s claim that no tangible work product was created.  The Commission declines to 
adopt Staff’s disallowance. 

 
(ii) Westlaw/Lexis Research 

ComEd’s Position 
 
ComEd states that $8,000 of charges it incurred in connection with legal research 

on the Lexis and Westlaw research platforms are recoverable and Mr. Bridal’s 
disallowance should not be adopted.  The Company asserts that Mr. Bridal erroneously 
relies on ComEd’s Billing Guidelines to support his belief that online research requires 
documented approval for all research performed and he wrongly claims the charges 
were unauthorized.  ComEd explains that when an outside firm is tasked with preparing 
specific court papers or engaging in other projects, the attorneys are authorized to 
conduct reasonable legal research to enable them to complete the assignment and 
issue by issue approval to conduct research has never been required. ComEd states 
that the Billing Guidelines protect ComEd from electronic research done without explicit 
or implicit approval, and are not intended to deprive outside counsel of payment for 
work reasonably performed.  According to the Company, requiring attorneys to obtain 
documented permission prior to engaging in legal research would make it unnecessarily 
expensive and time consuming to provide legal advice and prepare briefs. ComEd 
further states that “specific” authorization does not mean written or contemporaneous.   
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Staff ’s Position 

 
Staff continues to recommend that the Commission find that electronic research 

fees in 2012 that were not specifically authorized by the Company are not recoverable 
as rate case expenses.  Contrary to the requirements of the Exelon Corporation Billing 
and Procedural Guidelines for Preferred Providers of outside Legal Services, there was 
no specific authorization for the electronic research at issue; as such, it is not 
reasonable for ratepayers to pay the fees associated with that research.   

 
In its initial brief, the Company states that “The Billing Guidelines” protect ComEd 

from electronic research done without explicit or implicit approval, and not as a trap to 
ensnare outside counsel and deprive them of payment for work reasonably performed.”  
However, this statement directly conflicts with the evidence presented by ComEd in this 
proceeding.  Regardless of how the Company tries to rationalize the electronic research 
costs, the Billing Guidelines specifically state “We expect these guidelines to be strictly 
followed” and “[t]he Company will not pay for: … Lexis/ Westlaw/ electronic research 
charges except as specifically authorized by Exelon…”  (ComEd Ex. 8.03, 14, 12) 
(emphasis added).  If the Company’s Billing Guidelines need not be followed by its 
external vendors, as the Company claims, then it is unclear why the Billing Guidelines 
even exists, and more importantly, why the Billing Guidelines were presented by the 
Company as evidence in this proceeding.  ComEd should be held to the standards that 
the Company itself provided as evidence. 
 

Commission Analysis and Conclusion 
 
The Commission declines to adopt Staff’s proposed disallowance of $8,000 for 

charges ComEd incurred in connection with legal research performed on the web-based 
research platforms Westlaw and Lexis.  We agree with ComEd that there is no evidence 
showing that written authorization is required for this expense and authorization to 
conduct reasonable electronic research exists when ComEd tasks outside counsel to 
engage in specific projects.  We also agree that requiring attorneys to obtain 
documented permission to engage in such research would make providing legal 
services unnecessarily time consuming and expensive.  The charges ComEd incurred 
in connection to legal research performed on Westlaw and Lexis are recoverable. 

 
(iii) Attorney General Position 

ComEd’s Position 
 
ComEd states that the Commission should reject the AG’s recommendation to 

exclude costs relating to in-house rate case expense from the rates set in this 
proceeding because ComEd provided no documentation pursuant to Section 9-229 to 
support them.   

 
In support of its position, ComEd states that the evidence shows that the 

Company has not separately charged it’s in-house or affiliate time to rate case expense.  
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ComEd further states that Section 9-229 does not require any documentation and that 
the issue of whether in-house and affiliate time should be considered under Section 9-
229 has been litigated in the pending rule-making concerning rate case expenses 
(Docket No. 11-0711), and a Commission ruling on the issue is pending.  ComEd adds 
that at least one court has held that the only in-house or affiliate costs that would be 
subject to treatment as rate case expense would be “incremental” costs, and the record 
in this case contains no evidence that any ComEd in-house or affiliate costs were 
“incremental.”  Id. at 31-32; see also, Apple Canyon Lake Prop. Owners’ Ass’n, 2013 IL 
App (3d) 100832 ¶ 60, footnote 15.  ComEd asserts that until the Commission decides 
the in-house/affiliate issue in the pending rule-making, the AG’s recommendation that 
“the Company should be instructed to provide specific evidence in the next formula rate 
case on the alleged reasonableness of these in-house fees” should be rejected.   

 
Staff ’s Position 

 
The AG recommends internal rate case expense be disallowed.  The record contains no 
support for such recommendation. The amount is not quantified and no basis other than 
the AG’s recommendation in its initial brief exists for such. The Section 9-229-related 
rulemaking pending in Docket No. 11-0711 is considering requirements for the provision 
of information for internal rate case expense; the AG’s recommendation is premature 
and should be rejected by the Commission. 
 

AG’s Position 
 

 Section 9-229 of the Public Utilities Act requires the Commission to specifically 
assess the justness and reasonableness of the attorney and expert witness fees in the 
rate case expense being charged to ratepayers.  That section of the Act provides: 
 

Consideration of attorney and expert compensation as an 
expense. The Commission shall specifically assess the 
justness and reasonableness of any amount expended by a 
public utility to compensate attorneys or technical experts to 
prepare and litigate a general rate case filing. This issue 
shall be expressly addressed in the Commission's final 
order. 
 

220 ILCS 5/9-229.  ComEd witness Anastasia O’Brien, an employee of ComEd affiliate 
Exelon Business Services, presented the Company’s evidence related to the justness 
and reasonableness of the Company’s 2012 rate case expense charged by outside 
legal, expert and rate case expense services.  Section 9-229, however, does not limit 
the Commission’s investigation of rate case expense to outside expenses.  As shown 
above, the word “outside” attorney or “outside” technical expert does not appear in 
Section 9-229.   
 

The fact is that utilities often, if not always, include the cost of in-house or affiliate 
technical assistance for the preparation and litigation of rate cases in their requested 
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rate case expense.  See, e.g. ICC Docket No. 11-0280/0281 –North Shore Gas Co. 
Peoples Gas Light & Coke Co – Proposed Increase in Rates, NS-PGL Ex. 39.4, filed 
October 5, 2011.  In ICC Docket No. 11-0561 consol. (Charmer Water Company – 
Proposed Increase in Rates), the Commission specifically disallowed in-house legal 
expenses that the Commission concluded lacked sufficient detail for a finding of 
justness and reasonableness. Order of May 22, 2012 at 19-20.  In the instant case, Ms. 
O’Brien confirmed that in-house costs are incurred related to rate case expense 
preparation.  Yet, no detail was provided in the record regarding those expenses. 

 
To the extent that any in-house/affiliate attorney or technical expert time is 

separated from the test year affiliate expense and charged to rate case expense, the 
documentation required under Section 9-229 should be provided in formula rate cases.  
Given ComEd’s failure to provide the same kind of evidentiary detail provided for 
outside rate case expense, the AG argue that costs included in the proposed revenue 
requirement tied to in-house rate case expense should be excluded from the rates set in 
this proceeding.  In addition, the AG believe that the Company should be instructed to 
provide specific evidence in the next formula rate case on the alleged reasonableness 
of these in-house fees.   

 
This would be consistent with the Commission’s decision in ICC Docket No. 11-

0561, and eliminate any unwarranted distinction between internal and external rate case 
expenses. 

 
Commission Analysis and Conclusion 
 
The Commission declines to adopt the AG’s recommendations relating to in-

house/affiliate expert expense.  We agree with ComEd and Staff that the evidence 
shows that ComEd has not separately charged its in-house or affiliate time to rate case 
expense and that in any event Section 9-229 does not require such documentation.  
Moreover, the issue of whether in-house and affiliate time should be considered under 
Section 9-229 has been litigated in the pending rule-making concerning rate case 
expenses (Docket No. 11-0711).  Until the issue is decided in that proceeding, we 
conclude that it is inappropriate to instruct ComEd to provide evidence in the next 
formula rate case on the reasonableness of its in-house or affiliate rate case expense. 
 

2. Incentive Compensation Program Expenses 

The incentive compensation program expenses at issue in this docket are:  (1) 
ComEd’s Long-Term Performance Share Awards Program (“LTPSAP”), and (2) 
incentive compensation associated with ComEd’s energy efficiency employees.  ComEd 
originally sought to recover 50% of its LTPSAP expenses, amounting to $1,573,000, 
and 100% of its energy efficiency incentive compensation expenses in the amount of 
$981,000.   
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a. Long-Term Performance Share Awards Program 

(“LTPSAP”) 

ComEd’s Position 
 

ComEd states that in the interest of narrowing the issues in dispute and without 
prejudice to its position on this or similar issues in the future, ComEd accepted Staff’s 
initial proposal of allowing recovery of 13.6% of ComEd’s LTPSAP expenses, or 
$428,000. ComEd continues to believe, however, that a higher recovery is justified.  
ComEd recommends that if the Commission disagrees with both ComEd’s position 
requesting 50% of these expenses and Staff’s initial position recommending allowance 
of 13.6% of these expenses, the Commission should exercise its business judgment 
and allow the percentage of recovery that it perceives to be appropriate based on the 
evidentiary record.   
 
 In support of recovery of a portion of its LTPSAP expenses, ComEd states that 
the LTPSAP contains operational metrics, including goals related to CAIDI and SAIFI, 
the achievement of which serves as a basis for recovery of incentive compensation 
under Section 16-108.5(c)(4)(A).  220 ILCS 5/16-108.5(c)(4)(A).  ComEd also states 
that these metrics contained specific benchmarks and that the evidence shows that 
ComEd met or exceeded these goals.  
 

ComEd further states that the evidence shows that the compensation committee, 
who determine LTPSAP awards, considered the fact that ComEd met or exceeded 
these operational goals and that in determining the 2012 awards, was provided with 
suggested scores, importance rankings, and weighted scores for each metric.   ComEd 
asserts that the operational metrics were given the second highest score, the second 
highest importance rank, and the second highest weighted score.  ComEd contends 
that no evidence exists that indicates that the compensation committee disregarded this 
suggested scoring and weighting in determining the LTPSAP awards.   
 

The Company also states that Staff, AG and CCI seek to apply an 
unprecedented and incorrect evidentiary standard by arguing that ComEd must show 
“precisely” the dollar amounts of the LTPSAP awards that directly tie to operational 
metrics.  ComEd avers that this has never been the evidentiary standard in rate cases 
and that nothing in EIMA requires every dollar of incentive compensation to explicitly tie 
to the achievement of an operational metric. 
 
 ComEd asserts that contrary to what Staff, the AG and CCI opine, the fact that 
the award is based on a qualitative analysis does not negate the metrics but instead 
relates to the development of the scores, weights, and weighted scores given to 
performance under each metric.  ComEd states that while the qualitative aspect of the 
LTPSAP may be a reason to accept Staff’s initial proposed allowance of only 13.6%, it 
is not a basis to treat these expenses as zero and to do so ignores the fact that a 
portion of the LTPSAP is tied to metrics that benefit customers and for which recovery is 
permitted.   
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The Company contends that such a result would not be reasonable or consistent 

with Commission practice and states that the Commission has recognized that it would 
be improper to make the kind of disallowances proposed by Staff and the intervenors.  
In support of its contention, ComEd states that in its 2007 rate case, the Commission 
addressed whether ComEd could recover the salaries and wages of certain ComEd 
employees who in addition to performing utility functions (recoverable costs) also 
worked on a merger (non-recoverable costs).  The Attorney General had recommended 
a full disallowance but the Commission instead disallowed 25% of the costs in question.  
Commonwealth Edison Co v. Illinois Commerce Comm’n, et al., 405 Ill. App. 3d 389, 
398-401, 937 N.E. 2d 685, 698-701 (2d Dist. 2010). 
 

ComEd states that the appellate court upheld the Commission’s action on the 
ground that the Commission was entitled to exercise its “business judgment” to reach 
“‘pragmatic solutions’ by filling gaps in the record.”  405 Ill. App. 3d. at 402.  ComEd 
notes that the court relied upon the Commission’s position that, “once it identifies a 
recoverable cost item, such as the labor costs related to the utility-services work 
performed by its employees, the Commission is not authorized to treat the expense as 
zero.”  405 Ill. App. 3d. at 401.  ComEd concludes that here, Staff and Intervenors are 
attempting to treat a recoverable expense as if the expense were zero.   
 

ComEd also asserts that the fact that the Total Shareholder Return (“TSR”) 
feature has the ability to increase or decrease awards is not a basis to disallow LTPSAP 
expense.  ComEd explains that this is because TSR is not a metric and thus it is not 
used to determine the awards in the first instance.  ComEd further explains that the TSR 
is also not a measure of net income or earnings per share (“EPS”) but instead is a 
measure of how Exelon’s stock performed relative to a group of similar utilities.  ComEd 
states the value of the price of a stock is affected by many things other than net income 
or EPS.  Further ComEd states that the compensation committee may reject application 
of the TSR and in 2012 after consideration did reject the application of the TSR.   
 

Staff’s Position 
 

The Commission should find that the Long-Term Performance Share Award 
Program (“LTPSAP”) costs are not recoverable incentive compensation costs under 
Section 16-108.5(c)(4)(A) of the Act.  Although some of the LTPSAP metrics are 
permissible under the Act, the weighting of those metrics is subjective and could be 
used to manipulate the overall LTPSAP payout.  In addition, the overall LTPSAP payout 
decision is influenced by statutorily impermissible net income and earnings per share 
measures.   

 
 Section 16-108.5(c)(4)(A) of the Act permits: 
 

… recovery of incentive compensation expense that is based 
on the achievement of operational metrics, including metrics 
related to budget controls, outage duration and frequency, 
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safety, customer service, efficiency and productivity, and 
environmental compliance. Incentive compensation expense 
that is based on net income or an affiliate's earnings per 
share shall not be recoverable under the performance based 
formula rate[.]   

 
220 ILCS 5/16-108.5(c)(4)(A). 
 

During Staff’s initial review, Staff witness Mr. Bridal determined that many of the 
LTPSAP goals and metrics related to net income or an affiliate’s Earnings Per Share 
(“EPS”).  As such, Mr. Bridal proposed disallowances to remove incentive compensation 
related to the non-allowable goals and metrics from the revenue requirement, resulting 
in an 86.4% disallowance.  AG and CUB each proposed 100% disallowance of LTPSAP 
costs.  ComEd accepted Staff’s adjustment.  However, after reviewing the Intervenors’ 
testimony and performing further review of the evidence and additional data request 
responses, Mr. Bridal amended his adjustment to agree with AG and CUB and disallow 
100% of LTPSAP costs. 

 
 There is no direct payout percentage associated with each LTPSAP goal or 
metric.  Thus, the Compensation Committee could indeed weight metrics and goals in a 
manner that manipulates the overall payout.  Further, the LPTSAP awards are 
contingent upon the Compensation Committee’s qualitative assessment of performance 
in the six goal areas (each goal area includes multiple metrics).  The program summary 
at ComEd Ex. 3.07, page 9 echoes this contingency for the 2012 LTPSAP.  As such, 
specific metrics or goals could be given less weight in years the metrics and goals are 
not being achieved and more weight in years the metrics and goals are being achieved, 
which could have an otherwise improper positive impact on any LTPSAP award.  The 
plan provides no assurance that such questionable and discretionary weightings will not 
occur.   
 
 Further, the LTPSAP plan summary states that the Compensation Committee will 
consider TSR comparison data as a qualitative factor in its overall payout decision.   
Thus, TSR could have a positive or negative impact on the overall LTPSAP payout 
decision.  TSR is dependent on or akin to net income or an affiliate’s (Exelon’s) 
earnings per share (“EPS”), as it is determined using stock price and dividends paid.  In 
addition, the minutes of the January 2013 Compensation Committee meeting reflect that 
along with operating results, financial results including the merger of ComEd’s affiliates 
with Baltimore Gas and Electric Company (“BGE”) affected the payout.  Under Section 
16-108.5(c)(4)(A) of the Act, it would be improper to allow recovery of incentive 
compensation that is based on TSR, net income or EPS. 
 

AG’s Position 
 

The AG notes that they presented a well-reasoned adjustment to the Company’s 
proposed Incentive Compensation Expenses that excludes all test year expenses 
incurred by ComEd associated with its new Long-Term Performance Share Award 



13-0318 

44 

Program (“LTPSAP”).  The record evidence in this docket supports the AG’s adjustment 
and Staff is in agreement, that 100 percent of expenses related to LTPSAP should be 
excluded.   
 

The AG argues that the expenses should be disallowed in their entirety because 
the LTPSAP fails to meet statutory requirements for the recovery of incentive 
compensation costs.  First, section 16-108.5(c)(4)(A) of the Act requires a plan to be 
based on “achievement of operational metrics.”  202 ILCS 16-108.5(c)(4)(A).  The 
design of ComEd’s LTPSAP, however, does not directly tie employee payouts to 
ComEd-specific goals in these allowable areas.  In order to recover expenses related to 
incentive compensation under the Act, the Company must present evidence that 
employee compensation under the plan is based on metrics including those “related to 
budget controls, outage duration and frequency, safety, customer service, efficiency and 
productivity, and environmental compliance.”  202 ILCS 16-108.5(c)(4)(A).  In this 
docket, the record evidence demonstrates the contrary.   
 

The AG notes that the Plan documents reveal that, in order to even participate in 
the plan, an employee must be one of a select group of executives approved by the 
Compensation Committee of the Exelon Board of Directors.  Second, the LTPSAP does 
not directly or specifically tie any portion of awards under the Plan to ComEd’s 
operational performance.  Rather, the awards are tied to the performance of the larger 
parent Exelon.  Therefore, the AG argues that the Commission should reject recovery of 
100 percent of expenses associated with LTPSAP because it fails to meet the threshold 
criteria of the Act where it does not foresee achievement of ComEd-specific metrics in 
order to reward its employees.   
 

The Company has not carried its burden of demonstrating these Plan expenses 
should be included in rates.  As noted by AG witness Mr. Brosch, his investigation 
revealed nothing in the record that would describe a method for how Exelon’s 
Compensation Committee could choose to weight the performance measures for any or 
all of the Exelon entities, including ComEd.  In fact, the Company admits there is no link 
and it has failed to present any explanation for the outright omission of ComEd from the 
metrics of its parent’s plan.  Company witness Mr. Trpik testified that, “Awards under 
LTPSAP are based on performance by ComEd and the other businesses in the Exelon 
corporate family in six areas that support long-term growth and value…”  The 
Company’s own documents demonstrate that compensation under the LTPSAP is 
linked only to the performance of the parent company and not ComEd’s own operational 
performance.   
 

In their Initial Brief, the AG demonstrated that the Exelon Compensation 
Committee must consider Exelon Total Shareholder Return (“TSR”).  According to Mr. 
Brosch’s analysis, the ultimate effect of considering TSR is that it “tends to subordinate 
operational performance within ComEd and the other Exelon businesses to the overall 
earnings and shareholder returns of the consolidated Exelon entity.”  Evidence put in to 
the record by the People demonstrates that discrete performance cycle targets and 
results at ComEd appear to be assigned only modest weight in determining payouts, 
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and then only after such results are combined with other Exelon business units’ results.  
The Company’s own responses indicate that ComEd’s operational performance was not 
a significant driver of LTPSAP incurred expenses and also fail to provide a translation of 
performance measures into payout amounts.   
 

The AG also notes that Exelon’s performance drives this discretionary 
compensation: Exelon’s compensation committee assesses “Exelon’s performance in 
six goal areas,” only one of which is Operational Excellence.   (emphasis added).  Even 
the operational excellence goal blends together the performance of multiple Exelon 
entities.  The other considerations under the Plan include consideration of the TSR as a 
qualitative factor; review of Exelon’s annual performance based on the sum of every 
participants’ target (determined by the Committee); and the possible adjustment of an 
individual executive’s performance (either up or down) at the discretion of the Exelon 
Committee.  However, what is explicitly lacking from the list of criteria to be considered 
by the Exelon Compensation Committee is any direct tie between expenses incurred by 
ComEd for LTPSAP to measures of performance that are limited to ComEd operational 
issues.  Instead, the performance metrics are defined for the combined Exelon business 
units, with overall payouts tempered by Total Shareholder Return.   
 

Finally, the AG requested additional information and specific calculations in order 
to most accurately determine whether ComEd performance was, in any way, linked to 
the compensation payouts in LTPSAP.  In its response to data request AG 6.05, ComEd 
confirmed that the overall payout decision under the LTPSAP is conditioned upon 
Exelon’s Total Shareholder Return (“TSR”) which causes the entire cost of this 
compensation plan to be fundamentally determined by Exelon consolidated financial, 
rather than operational metrics.   This TSR analysis is said to be a “qualitative factor” 
that is evaluated and determined by Exelon’s Compensation Committee without regard 
to operational performance within ComEd or other individual Exelon business units.   
 

For all of these reasons, the AG support removing all of ComEd 2012 LTPSAP 
expenses in the calculation of customer rates.  
 

CCI’s Position 
 

CCI note that in 2012, ComEd’s Long Term Incentive Plan (“LTIP”) was changed 
to the Long Term Performance Share Awards Program (“LTPSAP”). The Company 
argues the LTIP was “based solely upon ComEd performance metrics, such as outage 
duration and O&M cost containment, while the LTPSAP, on the other hand, is based 
upon a broader perspective, and includes goals based upon the operational and 
financial performance of other Exelon subsidiaries as well as ComEd.” ComEd Ex. 3.0 
Rev. at 47:990-992. ComEd initially proposed to include 50% of the total LTPSAP it 
incurred in 2012 ($1,573,000). In so requesting, ComEd acknowledged that 50% of the 
LTPSAP was awarded in Exelon stock and 50% was paid in cash, and a portion of the 
award is based on metrics related to Earnings per Share (“EPS”) and Exelon 
subsidiaries other than ComEd.  Nonetheless, ComEd later accepted the rebuttal 
proposal of Staff witness Bridal to disallow 86.4% rather than 50% of the cost of 
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LTPSAP. Mr. Fruehe states that “Mr. Bridal correctly acknowledges that customers do 
benefit from some LTPSAP goals and presents a defensible approximation of allowable 
LTPSAP costs in light of the facts and governing legal requirements.”  

 
CCI observe EIMA permits recovery of incentive compensation that is: 

 
based on the achievement of operational metrics, including 
metrics related to budget controls, outage duration and 
frequency, safety, customer service, efficiency and 
productivity, and environmental compliance. Incentive 
compensation expense that is based on net income or an 
affiliate’s earnings per share shall not be recoverable under 
the performance-based formula rate. 

 
220 ILCS 5/16-108.5(c)(4)(A). 
 

According to CCI the standard articulated in EIMA closely follows declarations in 
previous Commission decisions regarding allowable incentive compensation. The 
Commission has repeatedly stated that, in order for a Company to recover the cost of its 
incentive program, the plan must confer upon ratepayers specific dollar savings or other 
tangible benefits. ICC Docket No. 05-0597, Order at 95-96. Similarly, the Commission 
has generally disallowed such expenses except where the utility has demonstrated that 
its incentive compensation plan has reduced expenses and created greater efficiencies 
in operations.” In ComEd’s 2010 rate case, for example, the Commission disallowed 
100% of ComEd’s 2009 Key Manager Restricted Stock Award Program, because “the 
purpose of this plan is to further the financial and operational success of Exelon.” ICC 
Docket No. 10-0467, May 24, 2011 Order at 65. 
 

CCI reason the record demonstrates that LTPSAP is based on the operational 
and financial performance of all subsidiaries of Exelon, ComEd’s parent company. 
While Mr. Trpik claims that the LTIP is based on ComEd specific operational metrics, 
such as outage duration and operation and maintenance cost containment, LTPSAP 
target awards are in fact contingent upon the Compensation Committee of the Board of 
Directors (“Committee”) qualitative assessment of Exelon’s performance in six listed 
goal areas that support the long-term growth and value of Exelon. The granting of these 
awards is based on the Committee’s subjective assessment of the performance of all 
Exelon subsidiaries. There are no direct payout percentages assigned to any of the 
goals and, thus, it cannot be determined what portion of an award is related to ComEd’s 
operational performance and what weights were given to metrics related to EPS and the 
operations of other Exelon subsidiaries. Mr. Gorman testified that these metrics are too 
removed from the specific delivery service related achievements of ComEd for the 
Commission to determine if the benefits resulting from LTPSAP justify recovering the 
cost of the program from ratepayers.  
 

According to CCI, ComEd retains the burden of proof, even in the new formula 
rate structure, to establish the justness and reasonableness of the proposed rates or 
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other charges. See 220 ILCS 5/16- 108.5(c); 220 ILCS 5/9-201(c). The CCI say Staff’s 
attempt to devise an approximation of the portion of LTPSAP attributable to Exelon’s 
growth and performance does not suffice when ComEd has not met its burden to 
demonstrate precisely what portion of these executive incentive compensation awards 
are sufficiently related to ComEd’s operational performance to justify inclusion in rates.  
Therefore, the CCI say Mr. Gorman’s adjustment to disallow 100% of ComEd’s LTPSAP 
should be adopted by the Commission and reflected in the “Total DS Operating 
Expenses” calculated on Mr. Fruehe’s ComEd Exhibit 3.18, Sch FR C-1, line 21. 

 
Commission Analysis And Conclusion 

 
Exception No. 7 

 
The Commission agrees with CCI, Staff, and the AG that ComEd has failed to 

meet its burden in demonstrating that any portion of its Long-Term Performance Share 
Awards Program (“LTPSAP”) satisfies the requirements under Illinois law for inclusion in 
rates.  The EIMA is explicit that incentive compensation based on net income or an 
affiliate’s earnings per share shall not be recoverable under a performance-based rate.  
220 ILCS 5/16-108.5(c)(4)(A).  The LTPSAP is based on the operational and financial 
performance of all subsidiaries of Exelon, ComEd’s parent company.  These award 
grants depend on a management committee’s subjective assessment of the 
performance of all Exelon subsidiaries.  There are no direct payout percentages 
assigned to any of the goals and, thus, it cannot be determined what portion of an 
award is related to ComEd’s operational performance and what weights were given to 
metrics related to EPS and the operations of other Exelon subsidiaries.    ComEd 
retains the burden of proof, even in the new formula rate structure, to establish the 
justness and reasonableness of its proposed rates or other charges.  See 220 ILCS 
5/16-108.5(c); 220 ILCS 5/9-201(c).  Staff’s attempt to devise an approximation of the 
portion of LTPSAP attributable to Exelon’s growth and performance (a position 
abandoned by Staff in its briefs) does not suffice when ComEd has not met its burden to 
demonstrate what portion of these executive incentive compensation awards are 
sufficiently related to ComEd’s operational performance to justify inclusion in rates.  The 
EIMA thus prohibits recovery of any arbitrary portion of the LTPSAP and it is disallowed 
from recovery in its entirety. 
 

 Staff, the AG and CCI recommend disallowing the incentive compensation 
program expenses associated with LTPSAP entirely.  We disagree and find that based 
on the evidentiary record, some portion of LTPSAP expense is recoverable under EIMA.  
Section 16-108.5(c)(4)(A) provides that a Commission-approved formula rate should 
permit, subject to a determination of prudence and reasonableness: 

 
recovery of incentive compensation expense that is based on the 
achievement of operational metrics, including metrics related to budget 
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controls, outage duration and frequency, safety, customer service, 
efficiency and productivity, and environmental compliance. 
 

220 ILCS 5/16-108.5(c)(4)(A). 
 

ComEd has provided sufficient evidence demonstrating that the LTPSAP is in 
part based on operational metrics that include ComEd-specific operational goals and 
benchmarks and that ComEd has met or exceeded all of the goals related to those 
metrics.  Also, the evidence shows that ComEd’s meeting of the operational metric 
goals was a factor considered by the compensation committee in their determination of 
LTPSAP awards. Based on this evidence, the Commission finds that the portion of 
LTPSAP expense relating to ComEd’s achievement of operational goals is an identified 
recoverable cost.  As such, the Commission cannot treat these costs as if they were 
zero but must allow an appropriate recovery amount.  The evidentiary standard that 
Staff, CCI and the AG seek to apply here would deny recovery of these identified 
recoverable costs and is unprecedented and incorrect. The evidence shows these costs 
to be prudent and reasonable. 

 
 The Commission recognizes, however, that as Staff, AG and CCI note, a portion 
of the LTPSAP is based on metrics besides operational metrics.  However, “in the 
absence of evidence indicating an appropriate cost recovery from 100% recovery to 
100% denial, the Commission is authorized to choose an appropriate amount.” 
Commonwealth Edison Co v. Illinois Commerce Comm’n, et al., 405 Ill. App. 3d 389, 
401, 937 N.E. 2d 685, 700 (2d Dist. 2010).   We therefore conclude that 13.6% of 
ComEd’s expenses relating to LTPSAP are recoverable. 

 
b. Energy Efficiency/Rider EDA 

ComEd’s Position 
 

ComEd states that the Energy Efficiency and Demand Response Adjustment 
(“Rider EDA”) provides for the recovery of all incremental costs associated with 
ComEd’s energy efficiency and demand response programs and plans, which includes, 
the costs associated with the incremental employees ComEd hires to implement and 
administer the programs and plans.  The Company states that as full ComEd 
employees, energy efficiency employees participate in the same AIP applicable to all 
ComEd employees.  ComEd has included in this formula rate update $981,000 of AIP 
expense associated with the energy efficiency employees whose costs are otherwise 
recovered through Rider EDA.  ComEd states that it charged this amount to FERC 
Account 908 (Customer Assistance Expense) in 2012 after the Commission issued an 
order in October 2012 concluding that the AIP expenses at issue there should no longer 
be recovered through Rider EDA.    ComEd further states that the 2012 charge to FERC 
Account 908 includes $268,000 of 2012 expense and $713,000 of expense incurred in 
2009 through 2011.  ComEd believes these costs are properly reflected in the 2012 
FERC Form 1 and are recoverable in this docket. 
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ComEd states that though the Commission initially approved the recovery of the 
energy efficiency employees’ AIP expense through Rider EDA, in Docket No. 10-0570 it 
established a new recovery standard applicable only to incentive compensation costs to 
be recovered through Rider EDA whereby ComEd was to show in its next Rider EDA 
reconciliation proceeding “how its current incentive compensation relates to EE or how it 
has tailored its incentive compensation for these employees.”  Commonwealth Edison 
Co., ICC Docket No. 10-0570, Order (Dec. 21, 2010) at 44.  The Commission applied 
the new standard in Docket No. 10-0537 and determined that the AIP costs could not be 
recovered through Rider EDA because they were not sufficiently related to energy 
efficiency or tailored to energy efficiency employees.  Commonwealth Edison Co., ICC 
Docket No. 10-0537, Order (Oct. 17, 2012) at 23. 
 

ComEd asserts that Staff’s belief that the Commission’s disallowance of the AIP 
costs in Docket No. 10-0537 - under this new standard - conclusively prohibits their 
recovery in this docket is incorrect.  In support of its position, ComEd states that the 
standard applied to incentive compensation costs to be recovered under Rider EDA 
does not apply in formula rate cases and no other bar to the recovery of these costs 
exists.  Specifically, ComEd states that the incentive compensation standard in Section 
16-108.5(c)(4)(A) applies here and that that standard expressly permits “recovery of 
incentive compensation expense that is based on the achievement of operational 
metrics, including metrics related to budget controls, outage duration and frequency, 
safety, customer service, efficiency and productivity, and environmental compliance … 
.”  ComEd Init. Br. at 51; 220 ILCS 5/16-108.5(c)(4)(A).  ComEd further asserts that 
Staff’s claim that the Commission has previously determined that if incentive 
compensation costs are to be recovered they must be recovered through Rider EDA is 
not supported by the language in the order in Docket No. 10-0570 to which Staff cites.  .  
ComEd  states that according to the Commission’s order, “the General Assembly has 
determined that the costs associated with ComEd’s plans are to be recovered through 
the automatic adjustment clause authorized under Section 8-103 … .”   (quoting 
Commonwealth Edison Co., ICC Docket No. 10-0570, Order (Dec. 21, 2010) at 44).  
ComEd asserts that it is because the Commission has found that energy efficiency 
employees’ AIP costs are not associated with ComEd’s energy efficiency plans that 
ComEd is seeking recovery of those costs here.   
 

The Company states that under the standard set forth in Section 16-
108.5(c)(4)(A), there is no dispute that the energy efficiency employees’ incentive 
compensation is associated with the same operational metrics applicable to all other 
ComEd employees and whose associated costs are not questioned in this docket.  
ComEd avers that like other employees, the energy efficiency employees as part of the 
Customer Operations organization contribute to the achievement of AIP metrics and by 
so doing contribute to creating a safe working environment, reducing the frequency and 
duration of outages through their participation in storm restoration efforts, increasing 
customer satisfaction through the offering of energy efficiency solutions, and controlling 
expenses.  ComEd concludes that because the energy efficiency employees delivered 
the customer benefits described above, the associated AIP expense should be 
recovered along with the AIP expense associated with all other ComEd employees.   
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ComEd further states that Staff’s claim that AIP costs incurred prior to 2012 

cannot be recovered in this docket is also incorrect.  ComEd believes that  Staff ignores 
the fact that the costs were not expensed until 2012 following the Commission’s 
disallowance of AIP expense in Docket No. 10-0537 and have yet to be recovered 
through any mechanism.  According to ComEd, these costs were initially recorded as 
part of a regulatory asset, in accordance with GAAP and well-established utility 
accounting practice because Rider EDA provided ComEd with the assurance that these 
costs would be recovered in the future.  ComEd further states that contrary to what Staff 
asserts, ComEd’s recording of the AIP costs in a regulatory asset is consistent with past 
Commission practice.  ComEd  provides as an example that prior to EIMA, ComEd 
recorded in a regulatory asset its costs associated with rate case expenses incurred 
prior to filing and during a rate case because it believed it would recover these costs in 
future periods and notes that no Commission order approving the creation of the 
regulatory asset was required.  ComEd adds that Staff’s claim that ComEd should have 
recovered these costs in prior years ignores the fact that the Commission did not issue 
its order disallowing AIP costs associated with energy efficiency employees until 
October 2012.  As a result, ComEd states, these AIP costs could not have been 
expensed until 2012 when ComEd did so.   
 

Staff’s Position 
 

The Company has proposed to recover through Formula Rates incentive 
compensation costs paid to Energy Efficiency (“EE”) employees.  The total ($981,000) 
is comprised of costs incurred from 2009 through 2011 ($713,000) and costs incurred 
during 2012 ($268,000).  All of these costs should be disallowed as improper recovery 
of out of period costs and costs which recovery must be sought through Rider EDA, not 
formula rates.   
 

With regard to the costs incurred prior to 2012, the Company had no authority to 
create a regulatory asset to recover such costs through this proceeding.  Regardless of 
the type of costs in question, it is not appropriate to seek recovery of out of period costs.  
These costs were not incurred during 2012, the Company had no previous Commission 
approval to defer these costs, and the EIMA legislation which gave rise to the pending 
formula rate update and reconciliation proceeding does not authorize the Company to 
recover costs incurred prior to 2012 in this proceeding.  Any costs incurred in 2011 were 
subject to review only in Docket No. 12-0321.  The statute clearly provides that “[t]he 
Commission’s determinations of the prudence and reasonableness of the costs incurred 
for the applicable calendar year shall be final upon entry of the Commission’s order and 
shall not be subject to reopening, reexamination, or collateral attack in any other 
Commission proceeding, case, docket, order, rule or regulation, …” 220 ILCS 5/16-
108.5(d).  The Company has provided no reference to any Commission Order or to any 
statutory language which would allow the Company to establish a regulatory asset for 
incentive compensation costs paid to EE employees. These costs were incurred out of 
period and should not be included for recovery in this proceeding. 
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 Notwithstanding the out of period costs, none of the incentive compensation 
costs paid to EE employees, including the costs incurred during 2012, should be 
recovered through the formula rates.  The Commission has previously determined that if 
incentive compensation costs are to be recovered anywhere, it is through the automatic 
adjustment clause for recovering approved energy efficiency and demand response 
related costs, i.e., Rider EDA and not through base rates.  In its discussion of the 
appropriate cost recovery mechanism for energy efficiency-related incentive 
compensation in Docket No. 10-0570, the docket that addresses approval of ComEd’s 
Energy Efficiency and Demand Response Plan, the Commission stated in its Final 
Order, in part: 
 

…the General Assembly has determined that the costs 
associated with ComEd’s plans are to be recovered through 
the automatic adjustment clause authorized under Section 8-
103.  Specifically, Section 8-103(e) provides that a utility 
“shall be permitted to recover costs of [the] measures 
through an automatic adjustment clause tariff filed with and 
approved by the Commission. The tariff shall be established 
outside the context of a general rate case.” 220 ILCS 5/8-
103(e). 

 
Commonwealth Edison Co., ICC Order Docket No. 10-0570, 43-44 (December 21, 
2010).   
 

The Commission has very clearly stated that the recovery of incentive 
compensation costs associated with the Energy Efficiency plans through base rates is 
contrary to the law.  The Company’s proposal to include any incentive compensation 
costs associated with the EE employees in the revenue requirement for setting base 
rates is inappropriate and should be disallowed. 
 

Commission Analysis and Conclusion 
 

Exception No. 8 
 

ComEd seeks to recover AIP expense associated with ComEd’s incremental 
employees who implement and administer ComEd’s energy efficiency programs and 
plans.  The Commission denied recovery of these costs through Rider EDA in Docket 
No. 10-0537 because it found that they did not meet the standard for recovery in that 
docket, finding specifically that the costs were not sufficiently related to energy 
efficiency or tailored to energy efficiency employees.  See Commonwealth Edison Co., 
ICC Docket No. 10-0537, Order (Oct. 17, 2012) at 23.   
 

EIMA explicitly allows recovery of incentive costs relating to the achievement of 
operational metrics.  See 220 ILCS 5/16-108.5(c)(4)(A).  The Commission treats 
reasonable and prudent ComEd employee AIP expense associated with the 
achievement of ComEd’s operational metrics as recoverable.  The Company has shown 
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that the incremental energy efficiency employees are full ComEd employees who 
participate in the same AIP program as other ComEd employees and Staff does not 
dispute this fact.  The AIP expense associated with the energy efficiency employees 
therefore should be treated no differently than any AIP expense associated with other 
ComEd employees and is similarly recoverable.  Further Staff’s assertion that these 
expenses must be recovered through Rider EDA misstates the Commission’s finding.  
As ComEd correctly states, the Commission disallowed these costs in Docket No. 10-
0537 expressly because it found that energy efficiency employees’ AIP costs are not 
associated with ComEd’s energy efficiency plans and it is therefore not proper to seek 
them in that proceeding.  
 

With regard to the costs incurred prior to 2012, ComEd had no authority to create 
a regulatory asset to recover such costs through this proceeding.  Regardless of the 
type of costs in question, it is not appropriate to seek recovery of out of period costs.  
These costs were not incurred during 2012, the Company had no previous Commission 
approval to defer these costs and the EIMA legislation which gave rise to the pending 
formula rate update and reconciliation proceeding does not authorize the Company to 
recover costs incurred prior to 2012 in this proceeding. 
 

The Commission finds that ComEd’s AIP expense associated with the energy 
efficiency employees incurred in 2012 were properly recorded as a regulatory asset and 
an expense.  We conclude, therefore, that the AIP expenses associated with ComEd’s 
incremental energy efficiency employees for 2012 are prudent and reasonable and 
ComEd should be allowed to recover $981,000 $268,000  of AIP expense associated 
with the energy efficiency employees. 
 

3. Employee Stock Purchase Plan (“ESPP”) 

The AG proposes the removal of $2,334,000 of A&G expenses and $1,185,000 
of income tax expenses arising from ComEd’s Employee Stock Purchase Plan (“ESPP”) 
from ComEd’s revenue requirement.  The AG contends that the ESPP is incentive 
compensation that is related to net income or an affiliate’s EPS and therefore does not 
meet the criteria set forth in Section 16-108.5(c)(4)(A).  CCI joins the AG in 
recommending these disallowances. 
 

a. Stock Price Issue 

ComEd’s Position 
 

ComEd and Staff assert that the disallowance proposed by the AG and CCI 
should not be adopted by the Commission. ComEd states that Section 16-
108.5(c)(4)(A) governs incentive compensation  and that it is undisputed that ComEd’s 
ESPP is not an incentive compensation program.  ComEd explains that ESPP is a 
fringe benefit available to ComEd employees under which they are voluntarily allowed to 
purchase Exelon Corporation (“Exelon”) common stock at a discounted price, 
regardless of their individual performance or the attainment of any corporate goals.    
ComEd states that this is not unlike medical, vision, or dental insurance that employees 
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purchase at a price below that which is offered on the market because of a subsidy 
provided by an employer.     
 

ComEd explains that incentive compensation, on the other hand, is merit based 
compensation that is awarded to employees based on achieving stated goals and that it 
seeks to reward good work. ComEd further explains that incentive compensation is also 
often available only to a limited group of employees while the stock purchased pursuant 
to the ESPP is not awarded but instead each employee determines whether to 
purchase the stock with his or her own funds.  ComEd states that the ESPP has no 
merit or performance component and is open to all ComEd employees as long as they 
meet minimum employment requirements.   
 

ComEd further contends that the reasons stated above are also the reasons why 
the ESPP is not comparable to the Key Manager restricted stock program as CCI 
contends.  The Company adds that unlike the Key Manager restricted stock program 
where all parties agreed that the program was compensation, ComEd contends that as 
a fringe benefit, ESPP is not compensation. ComEd further states that as a fringe 
benefit the fact that ESPP is not fully funded by employees is not a valid basis upon 
which to disallow these expenses.   
 

ComEd asserts that even if the ESPP was an incentive compensation program 
the fact that the expenses for the program are somehow related to Exelon’s stock price 
is irrelevant.  According to ComEd witness Ms. Brinkman, this is because “[t]he correct 
inquiry would be whether eligibility for the plan and the size of the award under the plan 
are based on or dependent upon achievement of, one of the statutorily prohibited 
metrics – net income or an affiliate’s earnings per share” and ComEd asserts they are 
not.   
 

Staff’s Position 
 

AG witness Brosch recommended that A&G expenses associated with the 
Exelon Employee Stock Purchase Plan (“ESPP”) be disallowed.  AG opined that the 
ESPP plan was a stock-based incentive compensation plan whose costs should not be 
recovered from ratepayers.  Staff and the Company disagreed with the categorization of 
the ESPP as incentive compensation and disagreed with the AG’s adjustment.  

 
 In Staff’s opinion, the Company demonstrated that the ESPP is an employee 
benefit similar to discounted healthcare.  ESPP is available to all qualifying employees 
and purchase of stock through the ESPP is not dependent on employee merit or 
Company performance.  In Staff’s view, the fact that the cost of this particular employee 
benefit is determined, in part, by using the Exelon stock price does not in itself make the 
plan an incentive compensation plan, nor does the relationship to stock price make the 
ESPP costs otherwise non-allowable.   
 

AG’s Position 
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Under the discounted ESPP stock pricing arrangement, ComEd subsidizes and 
records a discount expense that exposes its ratepayers to significant program expenses 
arising from the ESPP share price discount.  Citing to the Act, the Commission ruled in 
Docket No. 11-0721 that stock-based incentive compensation arrangements should 
generally not be included in ComEd’s revenue requirement.  220 ILCS 5/16-
108.5(c)(4)(A).  
 

Similarly, in this docket, ComEd’s ESPP is a stock-based compensation 
arrangement.  As Mr. Brosch noted in his testimony, a stock-based compensation 
agreement would directly tie the value of benefits received by employees to the 
earnings and financial performance of Exelon, as reflected in stock prices, rather than 
achievement of the statutory criteria referenced by the Commission in its Order.   
According to the ESPP Prospectus, the stated purpose of the ESPP, “is to provide an 
added incentive for eligible employees of the Company and its participating subsidiaries 
(the “Participating Companies”) to promote Exelon’s best interests by permitting them to 
purchase shares of Exelon Corporation common stock, no par value (“Common Stock”), 
at below-market prices through payroll deduction.” (Emphasis added.)   
 

The Company argues that the ESPP should somehow be distinguished from the 
Company’s other stock-based compensation arrangements – all of which have been 
disallowed by the Commission.  According to the Company, the ESPP is a fringe benefit 
plan and not an incentive compensation plan.  Therefore, cost recovery for the ESPP 
should not be evaluated pursuant to the criteria set forth in Section 16-108.5(c)(4)(A).  
Also according to the Company, the stated purpose of the plan, to “provide an added 
incentive” for employees “to promote Exelon’s best interests” by permitting them  to 
purchase stock, does not make the ESPP an incentive compensation plan.   
 

As the Commission has previously noted, stock-based incentive compensation 
plans are treated differently than fringe benefit plans.  As demonstrated above, and as 
Mr. Brosch testified, the mere functioning of this plan demonstrates that it is not simply a 
fringe benefit plan.  The functioning of the discount plan both increases ComEd’s A&G 
expenses and impacts the delivery service revenue requirement in an amount 
associated with the fair value of the option on the purchased stock.  At the same time, 
however, the plan provides a financial incentive for participants in the ESPP to 
maximize earnings and financial performance of ComEd and Exelon.  
 

The People contend that even if the Commission agrees with the Company and 
does not apply the incentive compensation criteria set forth at Section 16-108.5(c)(4)(A) 
to determine rate recovery of ESPP expenses, the costs for the ESPP are not 
reasonably necessary for the provision of regulated delivery services and should be 
borne by shareholders,  not ComEd ratepayers.  The Company seeks to raise a 
distinction that employees must purchase their shares as opposed to being granted the 
shares as part of a compensation package.  The People contend, however, that this 
distinction is an attempt to distract the Commission from the heart of the issue.  The 
cost of ESPP participation is not fully funded by participating employees.  Rather, 
ComEd subsidizes the purchase of Exelon stock by offering a discounted share price.  



13-0318 

55 

This subsidization exposes ratepayers to significant program expenses arising from the 
ESPP share price discount.   
 

ComEd argues that the fact that “the cost of this fringe benefit is somehow 
influenced by Exelon’s share price is immaterial.” (ComEd Ex. 13.0, 23:489-492.)  That 
argument misses the mark, however.  First, as established above, the Company’s 
ESPP is not simply a fringe benefit.  Secondly, the share price discounts and other 
costs of the ESPP that tend to reward only Exelon earnings and financial results should 
be borne by shareholders and not by ComEd ratepayers.   
 

The AG contend that the Company has not met its burden of demonstrating that 
the ESPP comports with Section 16-108.5(c)(4)(a) for recoverable incentive 
compensation expense.  Rather, ComEd does little more than simply state its belief that 
its ESPP is not an incentive compensation plan.  Employees may purchase Exelon 
stock through the ESPP at a discount from market value according to a formula that 
specifies, “The purchase price per share for any purchase period is equal to 90% of the 
lesser of the closing price on the New York Stock Exchange of a share of Common 
Stock on the first day of the purchase period or the last day of the purchase period on 
which the Exchange is open.” (ComEd Ex. 13.0, 4) 
 

b. Income Tax Issue 

ComEd’s Position 
 

ComEd asserts that the income tax expense attributable to ComEd’s ESPP 
related to tax years prior to 2012 is recoverable.  ComEd states that the disallowance 
proposed by the AG and CCI should be rejected because it fails to recognize that tax 
return amendments that involve expenses realized or recorded in 2012 are 
appropriately included in ComEd’s 2012 rate year.  ComEd states that its income tax 
expenses attributable to ESPP have not been reflected in prior revenue requirements 
nor has ComEd accounted for or recovered them.    
 

ComEd further asserts that AG and CCI inappropriately conflate ESPP-related 
taxes, which are associated with the value of the benefit provided (in this case taxes on 
the discount received), with tax deductions that Exelon takes regarding dividends paid 
on shares of Exelon stock held in employee 401(k) accounts.  ComEd explains that the 
ESPP and employee 401(k) accounts are not related and the derivative tax issues 
presented by them are also unrelated.  ComEd further states that it has explained this 
and the AG is clearly aware of this because it specifically requested information from 
ComEd regarding tax impacts of programs other than the ESPP, using employee 401(k) 
accounts as an example.  ComEd avers that the AG and CCI twist the information 
provided by ComEd in response to those requests about 401(k) accounts in an attempt 
to show an inequity related to the ESPP.     
 

ComEd also contends that the AG misrepresents Staff’s position on this issue 
when it states “Staff offered no position on this proposed adjustment to operating 
expenses, Staff also acknowledged that it performed no discovery on this issue and 
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Staff witness Mr. Bridal provided no workpapers or evidence of analysis to the ESPP or 
its costs.”  AG Init. Br. at 30.  Staff in fact offered the testimony of Mr. Bridal, who 
specifically analyzed this issue and concluded that both the A&G and tax aspects of Mr. 
Brosch’s proposed disallowance are incorrect and should be rejected by the 
Commission.  ComEd further states that the document the AG cites in support of its 
characterization of Mr. Bridal’s efforts does not undermine his analysis of the ESPP 
issue.   
 

Staff ’s Position 
 

AG recommended that income tax expenses associated with the ESPP be 
removed from the revenue requirement.  AG opined that the income tax expense 
impacts arising from the ESPP are directly related to the value of Exelon stock and that 
charging ratepayers for income taxes arising from changes in the value of Exelon stock 
is inconsistent with the intent of 220 ILCS 5/16-108.5(c)(4)(A) and such costs should be 
treated as non-jurisdictional below-the-line costs. Further, AG argued that the largest 
single element of the Company’s proposed ESPP-related income tax expense is a one 
time adjustment representing the portion of an Internal Revenue Service (“IRS”) 
qualified amended return (“QAR”) for the period 2006-2010, and that such an out-of 
period, one-time, non-recurring adjustment does not belong within the determination of 
formula rates.  Staff and the Company disagreed with the AG’s adjustment. 

 
 Staff considers the income tax expenses associated with the ESPP, including the 
one-time ESPP-related income tax adjustment which stems from an IRS QAR, to be 
appropriate for recovery in formula rates.  The one time nature of the QAR adjustment 
does not preclude its recovery in formula rates, as that cost was an actual cost incurred 
during the calendar year and is not unreasonable.   
 

AG’s Position 
 

In addition to the 2012 A&G expense associated with the employee Exelon stock 
discount, ComEd proposes charging ratepayers for certain income tax expenses arising 
from the tax treatment of ESPP Exelon stock transactions.  ComEd, in its response to 
data request AG 4.01(b), noted that the income tax expense impacts arising from this 
plan are directly related to the “intrinsic value” of Exelon’s stock, compared to the “cash 
received from the sale of stock to employees under the plan.”  As noted by Mr. Brosch, 
“charging ratepayers for income taxes arising from changes in the value of Exelon stock 
is clearly inconsistent with the intent of the referenced statutory criteria and such income 
tax expenses should be treated as non-jurisdictional, below-the-line costs.”  AG Ex. 1.0 
at 29.    

 
At some point, participating employees will dispose of their shares.  When they 

choose to do so, these transactions create income tax expense impacts directly tied to 
the “intrinsic value” of Exelon’s stock.  As Mr. Brosch notes, it is unreasonable to burden 
ratepayers with these incremental income tax expenses.  If ESPP participants were 
paying full price for Exelon shares and not burdening ratepayers with any adverse 
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income tax expense impacts from this program, there would be no ratemaking issue 
created by the ESPP.  However, this is not the case in the test year, as this program 
exposes ratepayers to significant annual costs for which rate recovery is proposed by 
ComEd.   
 

Mr. Brosch noted in his rebuttal testimony that “stock-based compensation 
provides only financial performance incentive to participants to maximize the earnings, 
cash flow and stock price of Exelon stock.”  AG Ex. 3.0 at 26.  There is no observable 
link between Exelon share prices and the quality of delivery services being provided in 
Illinois.  Moreover, the Company’s responses to discovery requests presented by the 
People crystallized the People’s position that it is not reasonable to include the income 
tax impacts associated with employee participation in the ESPP in the delivery service 
revenue requirement. 
 

Moreover, Mr. Brosch also uncovered an irregularity in ComEd’s bookkeeping 
related to its income tax adjustment that comes at a further cost to ratepayers.  As Mr. 
Brosch noted, the largest single element of the Company’s proposed ESPP-related 
income tax adjustment is a, “one-time adjustment representing the portion of the IRS 
qualified amended return (“QAR”) adjustment provided to the auditor for the Internal 
Revenue Service for the period 2006-2010 that is related to the employee disposition of 
stock….”  The fact that a portion of the asserted test-year cost for ESPP represents a 
“one time adjustment” indicates that these prior period adjustments to income taxes are 
clearly unusual and non-recurring, pre-dating the inception of formula ratemaking for 
ComEd and should be excluded from cost recovery in formula rates in 2012. 
 

ComEd witness Ms. Brinkman argues that ComEd should fully recover all costs, 
including O&M and income tax costs associated with the ESPP.  This, however, is 
unfair to ratepayers.  Exelon, ComEd’s parent company, takes an annual income tax 
deduction of about $13-15 million per year. However, due to the consolidated tax filings 
submitted by the parent company, the tax savings from this income tax deduction are 
not allocated to ComEd or shared with ratepayers.  Therefore, ratepayers are not only 
burdened with paying for the costs of discounting shares issued under the ESPP and for 
income tax expenses arising from the ESPP, but they receive no benefit for the large 
and recurring income tax deductions taken by the parent entity, on the tax return where 
dividends paid by Exelon can properly be deducted.  The People contend that the 
Commission should reject this blatantly inconsistent treatment of income tax burdens 
and benefits arising from employee ownership of Exelon stock. 
 

The Company’s position that no adjustment is needed to eliminate this expense 
seems to ignore the fact that valuable income tax deduction benefits are realized by 
Exelon on the consolidated group tax return based upon dividends paid on Exelon 
common stock held in employee benefit accounts.  In the three most recently filed 
Exelon tax returns, these deductions totaled $15.4 million in 2009, $15.0 million in 2010 
and $13.6 million in 2011.  According to the Company’s response to data request AG 
6.03, part (c), “…only the corporation paying the dividend is entitled to a deduction. As 
such, none of Exelon’s underlying business units may claim or are entitled to share in 
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Exelon Corporation’s tax deduction.”  This means that when employee ownership of 
Exelon shares creates an income tax benefit, the Company’s position is that the 
resulting tax savings belongs to Exelon alone and need not be shared with ratepayers in 
Illinois.  On the other hand, ComEd proposes that the ESPP costs be treated as fully 
recoverable from Illinois ratepayers.   
 

Finally, the People argue that ESPP expenses associated with A&G expenses 
should also be excluded from the determination of the Company’s formula rates.  For 
the reasons stated above and in the Commission’s Docket No. 11-0721 Order, the costs 
of employee benefit plans that reward earnings and financial results and are unrelated 
to the specific statutory criteria included in EIMA should be excluded.  Alternatively, the 
People contend that if the Commission concludes that the ESPP is not an incentive 
compensation plan and that the Plan expenses are reasonable and can be recovered in 
rates, only the A&G expenses should be recoverable.  The other income tax expense 
impacts that are driven by Exelon stock price valuations should not be included within 
the determination of formula rates, particularly where such costs arise from QAR tax 
return amendments for multiple prior years in connection with IRS audits. 
 

The People also note that while Staff offered no position on this proposed 
adjustment to operating expenses, Staff also acknowledged that it performed no 
discovery on this issue and Staff witness Mr. Bridal provided no workpapers or evidence 
of analysis to the ESPP or its costs.    
 

In light of the foregoing, the People urge the Commission to adopt AG witness 
Brosch’s well-reasoned and supported adjustment that removes the income tax 
expenses associated with Exelon’s Employee Stock Purchase Plan that have been 
assigned to ComEd’s ratepayers in the Company’s proposed rates.   
 

CCI’s Position 
 

According to CCI, the Commission should adopt AG witness Mr. Brosch’s 
adjustment to eliminate $1.185 million in income tax expenses incurred by ComEd to 
implement the Exelon Employee Stock Ownership Plan (“ESPP”). Mr. Brosch 
recommends this adjustment because this amount represents an impermissible stock-
based incentive compensation arrangement and is a non-recurring expense of the type 
appropriately excluded from formula rate recovery. 
 

In the opinion of CCI, the purpose of the ESPP is to provide an added incentive 
for ComEd employees to promote Exelon’s best interests (i.e. increasing shareholder 
earnings) by permitting employees to purchase shares of Exelon Corporation common 
stock at below-market prices. The discounted stock price means that the Company 
records a discount expense in its Administrative and General expenses and income tax 
expenses. ComEd claims that the ESPP is a fringe benefit plan, unlike the Company’s 
Key Manager restricted stock program, in which the employees must purchase stock 
using their own funds and is unrestricted to any particular group of employees. ComEd. 
However, CCI observed in its order in Docket No. 11-0721, the Commission held that a 
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similar arrangement was an incentive compensation program, subject to disallowance 
under the PUA. See ICC Docket No. 11-0721, Final Order (May 29, 2012) at 83 (citing 
220 ILCS 5/16-108.5(c)(4)(A)). According to CCI, under such circumstances, 
compensation “based on net income or an affiliate’s earning per share shall not be 
recoverable under the performance-based formula rate.” 220 ILCS 5/16-108.5(c)(4)(A). 
 

CCI argue that here, the ESPP is a stock-based compensation arrangement 
where the value of its benefits is directly tied to the earnings and financial performance 
of Exelon rather than achieving the permissible criteria referenced by the Commission in 
its order in Docket No. 11-0721. Moreover, when employee ownership of Exelon shares 
creates an income tax benefit, the Company passes those savings to Exelon while 
burdening Illinois ratepayers with the costs that arise from encouraging Company 
ownership of Exelon stock. Although the Company contends that the ESPP is not an 
incentive compensation plan, the income tax expense impacts recommended for 
disallowance by Mr. Brosch are directly related to the “intrinsic value” of Exelon’s stock. 
In fact, ComEd subsidizes the purchase of Exelon stock by offering a discounted share 
price and their proposal would then burden ratepayers with the incremental income tax 
expenses associated with transactions of those shares of Exelon.  
 

CCI say that moreover, the largest element of the ESPP-related income tax 
adjustment is a “one-time adjustment representing the portion of the IRS qualified 
amended return (‘QAR’) adjustment provided to the auditor for the Internal Revenue 
Service for the period 2006-2010 that is related to the employee disposition of stock.” 
AG Ex. 1.8 (ComEd DRR to AG 2.09(k)). These one¬time expenses are not recurring 
and therefore should not be included in recovery through the formula rate for 2012 
according to CCI. 
 

Commission Analysis and Conclusion 
 

The Commission agrees with Staff and ComEd that both the A&G expenses and 
the income tax expenses arising from ComEd’s ESPP are recoverable in their entirety.  
Specifically, the Commission finds that ESPP is a fringe benefit and not an incentive 
based program based on job performance.  ESPP is also not given as a reward 
because employees must purchase stock with their own funds.  The AG and CCI’s 
attempt to compare it to ComEd’s Key Manager restricted stock program is 
unpersuasive.  Further, because ESPP is not incentive compensation, it is not governed 
by Section 16-108.5(c)(4)(A) and the criteria therein does not apply. There is no 
evidence in the record that any aspect of ESPP is dependent on the achievement of 
metrics relating to net income or an affiliate’s earnings per share for which recovery 
under the Section is prohibited.  Moreover, the fact that ESPP is not fully funded by 
employees provides no basis to disallow these expenses.   
 

The record shows that income taxes associated with ESPP are associated with 
the value of the benefit provided.  Here, that benefit is the discount received.  The AG 
and CCI however, improperly conflate the ESPP-related taxes with tax deductions that 
Exelon takes regarding dividends paid on shares of Exelon stock held in employee 
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401(k) accounts.  The record shows, however, that the ESPP and employee 401(k) 
accounts are not related and the derivative tax issues presented by them are also 
unrelated.  The record shows that Staff has concluded that the A&G and tax aspects of 
the proposed disallowance are incorrect.  The Commission also finds that the ESPP tax 
expenses related to years prior to 2012 are appropriately included in ComEd’s 2012 
rate year because they have not been reflected in prior revenue requirements and 
ComEd has not accounted for or recovered them.  The Commission therefore declines 
to adopt the proposed disallowances relating to ComEd’s ESPP. 
 

4. Payroll taxes 

ComEd’s Position 
 

ComEd posits that Staff’s proposed disallowance of payroll taxes associated with 
incentive compensation disallowed in this docket should be rejected because payroll 
taxes are not incentive compensation.  Instead, ComEd states, payroll taxes are a 
separate and distinct operating expense of ComEd and an actual cash disbursement 
that the Company is required by law to make.  ComEd also states that the PUA section 
governing the recovery of incentive compensation does not contemplate payroll taxes 
and the Commission therefore should not read a prohibition on the recovery of those 
operating expenses into the statutory language.   
 

ComEd also asserts that the Commission has not addressed this issue on a 
substantive basis. Specifically, ComEd states that in those instances where payroll 
taxes were included in an incentive compensation disallowance, the Commission did 
not specifically address that portion of the disallowance.  In addition, ComEd notes that 
the Commission has also disallowed incentive compensation without adjusting for 
payroll taxes in several instances.   
 

Staff’s Position 
 

The Commission should find that payroll taxes associated with disallowed or 
excluded incentive compensation are not reasonable for recovery from ratepayers.  The 
payroll taxes in question would not have been incurred if not for the associated incentive 
compensation; thus, they should be provided equal treatment and excluded from the 
revenue requirement like the incentive compensation costs that gave rise to those 
payroll taxes.   
 

While the payroll taxes at issue are not incentive compensation, they are a 
derivative cost, partially dependent on incentive compensation.  A derivative amount is 
dependent on or calculated from other related amounts.  Employee pay is the basis for 
a payroll tax calculation.  Incentive compensation is a type of taxable employee pay. As 
such, payroll tax is dependent on or calculated from, in part, incentive compensation, 
and is thus a derivative amount.  If not for the existence of incentive compensation, 
payroll tax would be lower.  Further, there have been several incentive compensation 
adjustments adopted by the Commission that also accounted for payroll taxes, 
including: 
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Commonwealth Edison Co., ICC Order Docket No. 07-0566, 61 
(May 24, 2011), adopting the Incentive Compensation adjustment;  
and  
Commonwealth Edison Co., ICC Order Docket No. 11-0721, 83 
(May 29, 2012), adopting the Restricted Stock Incentive 
Compensation adjustment. 

 
 Contrary to the Company’s assertion, the fact that ComEd is required by law to 
submit to the IRS payroll taxes associated with incentive compensation has no bearing 
on the Commission’s regulatory treatment of these payroll costs.  Regulatory treatment 
of expenses and tax treatment of expenses are often different.  For example, when the 
Commission disallows certain charitable contributions for regulatory purposes, that 
disallowance has no impact on ComEd’s IRS income tax deduction for such donations.  
ComEd is still legally entitled to the deduction for a charitable contribution for purposes 
of determining its income tax expense regardless of the Commission's regulatory 
treatment of that contribution, just as ComEd is legally required to pay payroll taxes on 
compensation to employees, including incentive compensation, regardless of the 
Commission's regulatory treatment of that compensation.  
 
 ComEd concludes its argument on this issue, recommending that the 
Commission wait to see how the appellate court rules on related incentive 
compensation issues currently on appeal before it decides whether to adopt Staff’s 
payroll tax adjustment.   The Commission should reject this recommendation and adopt 
Staff’s payroll tax adjustment.  It would be inconsistent with the Act for the Commission 
to hold or defer its decisions on current matters depending on future, uncertain 
outcomes of appeals of prior Commission orders.  The Company is required to comply 
with Commission orders until such time the Commission or the Court states otherwise.   
 
 In acknowledgement of the observations ComEd made regarding Staff’s 
categorization of its payroll tax adjustment between expense and rate base, Mr. Bridal 
agreed with ComEd’s amended calculations of the adjustment to remove payroll taxes 
associated with disallowed incentive compensation, as set forth on ComEd Ex. 18.02.    
The payroll tax adjustment for this issue set forth in Appendix A and Appendix B of 
Staff’s initial brief adopts the amended adjustment set forth in ComEd Ex. 18.02. 
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Commission Analysis & Conclusion 

 
Exception No. 9 

 
The Commission finds that payroll taxes associated with disallowed or excluded 

incentive compensation are not reasonable for recovery from ratepayers.  The payroll 
taxes in question would not have been incurred if not for the associated incentive 
compensation; thus, they should be provided equal treatment and excluded from the 
revenue requirement like the incentive compensation costs that gave rise to those 
payroll taxes.  The Commission therefore declines to allow ComEd’s payroll taxes 
associated with the incentive compensation disallowed in this docket. 

 
The Commission finds that the payroll taxes associated with the incentive 

compensation disallowed in this docket are a distinct operating expense of ComEd and 
a cash disbursement that ComEd is required to make by law.  In addition, recovery of 
the payroll taxes is not prohibited under EIMA because Section 16-108.5 (c)(4)(A) does 
not contemplate payroll taxes.  See 220 ILCS 5/16-108.5(c)(4)(A).  The Commission 
therefore declines to disallow ComEd’s payroll taxes associated with the incentive 
compensation disallowed in this Docket and declines to adopt Staff’s proposal. 
 

5. Pension Costs 

ComEd’s Position 
 

ComEd states that like Staff’s proposed disallowance of payroll taxes associated 
with disallowed incentive compensation, Staff’s proposed disallowance of pension costs 
associated with disallowed incentive compensation is erroneous because pension 
expense is also not incentive compensation, but an employee fringe benefit.   
Therefore, ComEd contends that Section 16-108.5(c)(4), which governs the recovery of 
incentive compensation, does not contemplate pension expense and the Commission 
should not read a prohibition on the recovery of those expenses into the statutory 
language.  220 ILCS 5/16-108.5(c)(4)(A). 
 

ComEd further states that the proposed disallowance should be rejected 
because no pension expense associated with incentive compensation disallowed in this 
proceeding is included in ComEd’s revenue requirement.  ComEd explains that the only 
incentive compensation program that affects ComEd’s pension expense is AIP and that 
pension expense for 2012 was determined using an actuarial study that assumed only a 
100% payout of AIP in 2012. ComEd further explains that because only AIP paid out 
over 102.9% is “disallowed,” as  ComEd has excluded those amounts from its revenue 
requirement based on the Commission’s Order in Docket No. 11-0721, no pension 
expense related to incentive compensation exists to be disallowed in this proceeding.  
Id.; see also Commonwealth Edison Co., ICC Docket No. 11-0721, Final Order (May 29, 
2012) at 90.   
 



13-0318 

63 

ComEd also asserts that Staff improperly estimates a disallowance because the 
impact of disallowed incentive compensation on pension expense in future years cannot 
be calculated with certainty. ComEd states that is because the pension expense 
associated with many ComEd employees is dependent upon their highest average 
annual pay (“HAAP”), which cannot be determined until they retire.  ComEd states that 
in order to address this issue, it approached its actuarial consultant, Towers Watson, 
and inquired about a detailed calculation of the impact of disallowed AIP on pension 
expense.  According to ComEd, Towers Watson stated that this could be conducted 
only by performing an employee-by-employee review of approximately 2,300 
management pension plan participants across ComEd’s two pension plans, and would 
cost approximately $50,000.  Id.  ComEd states that it is willing to work with Staff to 
conduct such an analysis outside of this proceeding if a future adjustment is deemed 
warranted, but it is opposed to any estimated disallowance in this proceeding.    
 

ComEd further argues that Staff’s calculation overstates its estimated 
disallowance because it includes $883,000 of incentive compensation that ComEd 
voluntarily excluded from its revenue requirement.  ComEd avers that the voluntarily 
excluded incentive compensation associated with certain executives has never been 
disallowed by the Commission. ComEd contends that a voluntary exclusion is not the 
same as a disallowance and that Staff’s erroneous inclusion of the amount associated 
with this expense provides an additional basis for rejecting Staff’s proposed 
disallowance.  
 

Staff’s Position 
 

Similar to the payroll taxes previously discussed, the Commission should find 
that pension costs associated with disallowed or excluded incentive compensation are 
not reasonable for recovery from ratepayers.  The pension costs in question would not 
have been incurred if not for the associated incentive compensation; thus, the 
associated pension costs should be excluded from the revenue requirement like the 
incentive compensation costs that gave rise to those pension costs.   
 
 ComEd argues that pension costs related to disallowed incentive compensation 
are a distinct and separate cost and not a derivative adjustment associated with the 
previous disallowance of incentive compensation costs.  Staff disagrees.  Pension costs 
are a derivative adjustment similar to depreciation expense, accumulated depreciation, 
and payroll taxes.  The Company itself states, “Pensionable pay is the basis for the 
pension cost calculation, thus, if pensionable pay is not impacted by AIP [Annual 
Incentive Program] compensation, neither is the pension cost calculation.”  (ComEd Ex. 
13.0, 18:378.) (Emphasis added.)  ComEd admits that disallowed AIP impacts the 
determination of pensionable pay and ultimately pension cost.   As such, pension cost is 
dependent on or calculated from, in part, AIP incentive compensation, and is thus a 
derivative amount.  If not for the existence of AIP incentive compensation, pension 
expense would be lower.  
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Similar to payroll taxes, ComEd again recommends that the Commission wait to 
see how the appellate court rules on related incentive compensation issues currently on 
appeal before the Commission decides whether to adopt Staff’s payroll tax adjustment.    
The Commission should reject this recommendation and adopt Staff’s pension cost 
adjustment.  It would be inconsistent with the Act for the Commission to hold or defer its 
decisions on current matters depending on future, uncertain outcomes of appeals of 
prior Commission orders.  The Company is required to comply with Commission orders 
until such time the Commission or the Court states otherwise.   
 
 In acknowledgement of the observations ComEd made regarding Staff’s 
inclusion of annuity plan employees in the calculation of its adjustment, Staff amended 
its adjustment and presented a revised adjustment for ComEd’s consideration.  (Staff 
Cross Ex. 1, 1-4.) In response to Staff DR RWB 22.01 set forth in Staff Cross Ex. 1, 
ComEd stated:  
 

Reducing Mr. Bridal’s adjustment by 50% as suggested in the attached schedule 
is an improvement over the adjustment proposed in Staff’s rebuttal testimony and likely 
mitigate the chance that ComEd is denied recovery of pension costs based on an 
assumption that disallowed incentive compensation that ultimately is not factored into 
the highest average annual pay (HAAP).   
 
Id. at 1. 
 

The pension cost adjustment for this issue set forth in Appendix A and Appendix 
B to Staff’s initial brief adopts the amended adjustment set forth in Staff Cross Ex. 1, 1-
4. 
 

Commission Analysis & Conclusion 
 

Exception No. 10 

Similar to the payroll taxes previously discussed, the Commission finds that 
pension costs associated with disallowed or excluded incentive compensation are not 
reasonable for recovery from ratepayers. Pension costs are a derivative adjustment 
similar to depreciation expense, accumulated depreciation and payroll taxes. The 
pension costs in question would not have been incurred if not for the associated 
incentive compensation; thus, the associated pension costs should be excluded from 
the revenue requirement like the incentive compensation costs that gave rise to those 
pension costs.   

 
ComEd's argument that quantifying the impact of the disallowance is difficult is 

not persuasive.  If the Commission were to adopt that argument, it would effectively 
require ratepayers to pay costs that the Commission believes should not be borne by 
them.  Additionally, the suggestion that the Commission should wait for an appellate 
court decision on a related incentive issue cannot be accepted.  While ComEd 
presumably believes it will prevail in court, the Commission does not agree.  In the 
Commission's view, it would be unfair to ratepayers to burden them with costs that are 
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not their responsibility while a related issue is litigated.  Therefore, the Commission 
adopts the disallowance as proposed by Staff and quantified in Staff's initial brief.  The 
Commission does, however, encourage ComEd to work with Staff on an agreeable 
method for quantifying any future disallowance.   
 

Like the payroll taxes discussed above, the Commission finds that the recovery 
of pension costs associated with the incentive compensation disallowed in this docket is 
not prohibited because Section 16-108.5(c)(4)(A) does not contemplate such pension 
costs as they are not incentive compensation.  Further, the evidentiary record shows 
that no pension expense associated with incentive compensation disallowed in this 
proceeding is included in ComEd’s revenue requirement.  Specifically, the record shows 
that the actuarial study used to determine pension expense for 2012 assumed 100% 
payout of AIP in 2012 and only AIP paid out over 102.9% is disallowed.     

 
 Even if the pension costs were prohibited, we find that there is sufficient evidence 
in the record showing that Mr. Bridal’s estimated disallowance is improper.  First, the 
evidence shows that the impact of disallowed incentive compensation on pension 
expense in future years cannot be calculated with certainty because the pension 
expense associated with many ComEd employees is dependent upon their HAAP which 
cannot be determined until they retire.  In addition, we agree that Mr. Bridal’s calculation 
improperly overstates its estimated disallowance because it includes $883,000 of 
incentive compensation that ComEd voluntarily excluded from its revenue requirement.  
For these reasons we conclude that Staff’s proposed disallowance should not be 
adopted. 

VI. RATE OF RETURN 

A. Overview 

The parties mutually recommend a 6.94% rate of return on rate base for both 
2014 rate setting and the 2012 reconciliation for ComEd’s electric delivery services, 
based on the following capital structure and capital costs: 

 
Capital Component 

 Percent of 
Total Capital 

  
Cost 

 Weighted 
Cost 

Short-term Debt  0.00%  0.50%  0.00% 
Long-term Debt  54.72%  5.39%  2.95% 
Common Equity  45.28%  8.72%  3.95% 
Credit Facility Fees      0.04% 
Total  100.00%    6.94% 

 
Staff Ex. 6.0 Revised, 7; ComEd Ex. 14.01, Sch FR D-1. 
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B. Capital Structure 

Staff and the Company agree that an end-of year 2012 capital structure 
comprising 0.00% short-term debt, 54.72% long-term debt and 45.28% common equity 
(excluding goodwill) is appropriate for setting rates in 2014 and the reconciliation for 
2012, as supported by ComEd’s Capital Structure Report filed pursuant to the Final 
Order in ICC Docket No. 11-0721.  Specifically, based on the Company’s business risk 
and financial risk, Standard and Poor’s has assigned ComEd a BBB credit rating with a 
stable outlook.  Likewise, Moody’s has assigned ComEd its equivalent credit rating, 
Baa2, also with a stable outlook.  This indicates that ComEd maintains a reasonable 
degree of financial strength, as reflected in the Company’s capital structure.  Further, as 
noted in ComEd Ex. 4.01, the ratings agencies have indicated that ComEd enjoys 
strong financial metrics for its current rating.   

C. Cost of Capital Components 

1. Cost of Short-term Debt 

The Company presented a short-term debt cost of 0.50%, which equals the 
weighted cost of short-term borrowings reported in the Company’s 2012 Form 10-K, 
page 320.  Nevertheless, since there was no short-term balance as of the end of the 
year, this does not affect the overall cost of capital.  Staff Ex. 6.0 Revised, 4; ComEd 
Ex, 4.0 Rev., 4. 

 
In addition, ComEd’s annual credit facility commitment fees, when divided by the 

total capitalization, produced a credit facility fee of 4 basis points, which should be 
added to ComEd’s overall cost of capital.  Staff Ex. 6.0 Revised, 4; ComEd Ex. 14.01, 
Sch FR D-1.   
 

2. Cost of Long-term Debt 

Staff and the Company agree that a cost of long-term debt of 5.39% is 
appropriate for both 2014 rate setting and the 2012 reconciliation.  Staff Ex. 6.0 
Revised, 5; ComEd Ex, 14.0, 31. 
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3. Rate of Return on Common Equity 

ComEd’s rate of return on common equity for both 2014 rate setting and the 
2012 reconciliation is 8.72%, which equals the 2.92% monthly average 30-year U.S. 
Treasury bond yield, plus 580 basis points, as required under Section 16-108.5 of the 
Act.  Staff Ex. 6.0 Revised, 6; ComEd Ex, 4.0 Rev., 5. 

VII. RECONCILIATION 

A. Overview 

ComEd and Staff both oppose the adjustment proposed by the AG and CCI to 
recognize in the reconciliation under-recovery the Accumulated Deferred Income Taxes 
realized by the Company during the year being reconciled prior to application of the 
reconciliation interest rate.  The AG argues that both the legal and substantive 
arguments offered by ComEd and Staff ignore the language of EIMA and the regular 
Commission practice of recognizing the cash value of deferred income taxes in the 
rates paid by utility ratepayers so as not to create unjust and excessive rates.  ComEd 
responds that it fully supported its reconciliation adjustments for the 2012 Reconciliation 
Year through the testimony of multiple witnesses.   
 

B. Potential contested Issues 

1. Deferred Income Taxes on Reconciliation Balance 

The proposal to consider and change the structure and protocols of ComEd’s 
formula rate related to the calculation of deferred income taxes on reconciliation 
balance are beyond the scope of this Section 16-108.5(d) annual update and 
reconciliation proceeding.  This issue will be decided in Docket No. 13-0553.   

 
2. WACC Gross-Up 

The proposal to consider and change the structure and protocols of ComEd’s 
formula rate related to the calculation of WACC are beyond the scope of this Section 
16-108.5(d) annual update and reconciliation proceeding. This issue will be decided in 
Docket No. 13-0553. 

VIII. ROE COLLAR 

A. Overview 

The ROE Collar is established by EIMA and implemented through specific 
portions of ComEd’s formula rate found on Sch FR A-3 – Return on Equity for Collar 
Computation (“Sch FR A-3”).  The only contested issue concerning the ROE Collar 
relates to a proposal to perform the ROE Collar calculation using average rate base 
rather than year-end rate base as set forth in ComEd’s formula. 
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B. Potential contested Issues 

1. Rate Base for ROE Collar Calculation 

The proposal to consider and change the structure and protocols of ComEd’s 
formula rate related to whether it is appropriate to use average or year-end rate base for 
purposes of the ROE Collar Calculation are beyond the scope of this Section 16-
108.5(d) annual update and reconciliation proceeding. This issue will be decided in 
docket 13-0553. 

IX. REVENUES 

A. Overview 

Exception No. 11 
 

ComEd recommends 2014 Rate Year total revenues of $2,318,539,000 
(1) before subtraction of the $129,272,000 recovered as Other Revenues and (2) before 
application of the 2012 reconciliation adjustment and the ROE Collar adjustment.  
ComEd Ex. 14.01, Sch FR A-1, line 21.  Staff recommends 2014 Rate Year total 
revenues of $2,316,138,000 (1) before subtraction of the $129,272,000 recovered as 
Other Revenues and (2), before application of the 2012 Reconciliation Adjustment and 
the ROE Collar adjustment, as presented on Line 5, Column (i) of Appendix A, 
Schedule 1 to its Initial Brief.  ComEd notes that there are few contested Revenue 
issues but that it has sustained its position with respect to these issues.   
 

B. Potentially Uncontested Issues 

1. Allocation of PORCB LPCs to Delivery Services 

The AG proposed that late payment revenues or charges (“LPCs”) associated 
with Rider Purchase of Receivables and Consolidated Billing (“PORCB”) be allocated 
100% to delivery service, and that the Commission should make an affirmative 
statement regarding the inclusion of these amounts in determining the delivery service 
revenue requirement.  Staff agreed with the AG’s proposed treatment of LPCs 
associated with Rider PORCB in rebuttal testimony.  In surrebuttal testimony, ComEd 
accepted the AG’s proposal to allocate 100% of late payment charges associated with 
ComEd’s PORCB program to delivery services.  This issue is no longer contested.  The 
AG proposal is approved.  The LPCs associated with Rider PORCB are appropriately 
applied as a credit to the delivery service revenue requirement and should not be 
considered in a Rider PORCB reconciliation proceeding.   
 

2. Other Revenues 

ComEd’s applicable Miscellaneous Revenues, also referred to as Other 
Revenues, of $129,272,000, have been incorporated in calculating ComEd’s proposed 
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2014 Reconciliation and Rate Year Net Revenue Requirements.  E.g., ComEd Ex. 
14.01, Sch FR A-1, line 22; Sch FR A-1 REC, line 22; App 10.  This figure includes 
ComEd’s acceptance of the AG’s proposal to allocate 100% of late payment charges 
associated with ComEd’s PORCB program to delivery services.  E.g., ComEd Ex. 
14.02, WP 10, line 5.  The Commission adopts the Miscellaneous Revenues figure of 
$129,272,000.   

 
C. Potentially Contested Issues 

1. Late Payment Revenues related to Transmission 

ComEd’s Position 
 

ComEd proposes to treat the LPC revenues associated with transmission service 
in the same manner approved by the Commission in ComEd’s 2010 “Article IX” rate 
case, in the 2011 formula rate case, and in the 2012 formula rate case.  The AG 
successfully proposed that treatment in ComEd’s 2010 rate case.  Commonwealth 
Edison Co., ICC Order Docket No. 10-0467, at 303-06 (Order, May 24, 2011).  In fact, a 
similar split of these revenues between transmission and distribution rates also was 
used in ComEd’s 2005 and 2007 “Article IX” rate cases.  ComEd submits that Staff also 
supports ComEd’s proposal.  Both Staff and ComEd agree that the Commission should 
once again reject the AG proposal because customers already are credited fully with the 
LPC revenues associated with transmission service, and thus crediting them again in 
distribution rates for the portion already credited in transmission rates would improperly 
count that fraction twice.   
 

ComEd notes when the AG proposed to allocate these revenues to distribution 
rates in ComEd’s 2011 rate case, the Commission rejected that proposal.  Docket No. 
11-0721, Order at 73.  However, the AG once again propose to reduce distribution rates 
based on LPC revenues related to ComEd’s transmission service, even though ComEd 
credits those revenues to customers in the transmission rate.  CCI now support the 
AG’s proposal.  The Company asserts that the Commission rejected the very same AG 
proposal before and should do so again here.   
 

ComEd maintains that the AG and CCI offer a series of mistaken and irrelevant 
responses, none of which justifies their attempt to double-count these revenues.  First, 
they contend that the FERC did not order that the transmission service LPC revenues 
be credited to customers in transmission rates.  That is true, but it is irrelevant, for it 
does not alter the fact that these revenues nonetheless are credited to customers in 
transmission rates, and thus it cannot alter the fact that double counting these revenues 
would be wrong.   
 

Second, the AG and CCI note that the late payment charges in question are 
charged under a page of ComEd’s General Terms and Conditions (Ill. C.C. No. 10, 1st 
Revised Sheet No. 207) in its Commission approved Schedule of Rates.  The Company 
states although true, this is another red herring, because it does not alter that the 
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revenues in question are associated with transmission service, nor does it alter that 
double-counting these revenues is wrong. 
 

Third, the AG speculate that Retail Electric Suppliers (“RESs”) might not pass 
through to their supply customers the revenues that ComEd credits to those customers 
in relation to transmission service.  The AG’s point relates only to a portion of the 
revenues, which the AG have not quantified, but, even more importantly, this AG 
argument, too, ultimately does not justify the AG-CCI position.  ComEd already credits 
to customers the revenues in question.  If RESs do not pass through those credits to 
their supply customers, that is not a reason to make ComEd credit the very same 
revenues a second time.   
 

Fourth, the AG and CCI state that Ameren Illinois Company (“AIC” or “Ameren”) 
credits 100% of late payment charge revenues to distribution rates, and that there is no 
evidence explaining why ComEd should treat them differently.  ComEd states that is no 
answer to the fact that ComEd already credits the revenues in question.  Furthermore, 
ComEd has shown that the revenues relate to transmission service and that historically 
they have been split as ComEd proposes in this case.  ComEd alleges that the AG and 
CCI do not address whether such facts were shown in the Ameren proceedings.  Not 
only that, but the method that the AG and CCI are attacking here is the method that the 
AG itself successfully proposed in ComEd’s 2010 rate case.  The AG and CCI cannot 
accurately (or credibly) contend that this method is unsupported.   
 

Finally, ComEd states that the AG and CCI never come to grips with the fact that 
the initial rate year revenue requirement starting point, and the reconciliation revenue 
requirement, in this case each involve 2012.  Neither the AG nor CCI contend that 
ComEd did not credit the revenues in question to customers in 2012.  Nor do they 
present any mechanism that would avoid a double-counting of the revenues in 2014 
under their proposal.  The Company reasons that the AG/CCI position must be rejected.   
 
 Staff’s Position 
 

Staff notes that the Company has allocated approximately $2,526,000 in LPCs to 
its transmission function with the remaining $29,205,000 (92%) allocated to delivery 
service.  This functionalized treatment of LPCs has been approved by the Commission 
in its last Article IX rate case, Docket No. 10-0467, and in each of the first two formula 
rate cases, Docket Nos. 11-0721 and 12-0321.  The AG proposed that LPCs should be 
treated as 100% delivery services jurisdictional.  Staff maintains that the Commission 
previously rejected the proposal to allocate LPCs 100% to delivery service, and the AG 
has not provided sufficient additional evidence in this proceeding to warrant the 
deviation from past Commission practice.   
 
 AG’s Position 
 

AG witness Mr. Brosch proposed two adjustments to ComEd’s proposed 
jurisdictional allocations for certain LPC revenues.  The first would allocate to the 
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delivery service jurisdiction amounts ComEd proposed to attribute to its FERC 
transmission jurisdiction.  The second proposal concerns allocation of LPC amounts 
associated with its PORCB function.  There remains disagreement over the AG’s 
proposal to credit 100 percent of the LPC revenues paid in 2012 by ComEd’s delivery 
service (“DS”) customers when determining the Company’s formula-based Net Revenue 
Requirement.   
 

The AG explain that after conceding the PORCB amounts, the Company elects 
to allocate some of its LPC revenues to its FERC Transmission jurisdiction.  Under this 
current approach, the allocated amounts are credited as revenue when ComEd 
determines its FERC formula transmission rates.  The AG point out that FERC does not 
require LPC revenues to be treated in this manner.  Rather, all of these revenues are 
charged to retail DS customers pursuant to a Commission approved tariff.  As such, 
these amounts should be treated as 100 percent DS jurisdictional.   
 

Although, historically, the Company has allocated a portion of these revenues to 
the FERC jurisdiction, if the Commission re-examines the allocation factors used to 
jurisdictionally allocate costs, the AG recommend ceasing the Company’s historically 
practiced, but inappropriate allocation of LPC revenues to the FERC jurisdiction.  The 
AG assert that the effect of this change would directly reduce the formula revenue 
requirement for 2012 by approximately $2.526 million.   
 

The AG argue that its adjustment would eliminate the Company’s FERC 
transmission service assignment of LPC revenues.   The Company claims, however, 
that this jurisdictional allocation issue is not related to allocation method changes being 
proposed by ComEd related to G&I Plant costs because ComEd’s customers 
necessarily pay for both transmission and distribution services and will receive ‘credit’ 
for these LPCs in either the transmission or distribution charges they ultimately pay.  
The Company further argues that the Commission previously rejected Mr. Brosch’s 
proposed adjustment in Docket No. 11-0721.   
 

According to the AG, the Company improperly asserts that allocating LPC 
revenues to either transmission or distribution will not affect customers.  To the contrary, 
as demonstrated in Mr. Brosch’s testimony, when LPC revenues are credited fully to the 
DS cost of service determination, as recommended by the AG, ComEd’s customers will 
receive full credit through the ratemaking process for such revenues.  Alternatively, 
when over $2 million of the LPC amounts are unreasonably assigned to ComEd’s 
transmission business, customers who purchase their energy from RESs have no 
assurance that they will receive any credit for the portion of LPC revenues that ComEd 
chose to allocate to its transmission cost of service.  This is an unfortunate reality of the 
competitive marketplace, where RES providers are under no obligation to choose to 
price their competitive services based solely upon the costs they incur to acquire energy 
and purchase transmission services.  The Company acknowledges that most of the 
RES providers set a market-based price and that ComEd has no control over the prices 
that RES providers charge their customers for supply.  The AG assert that realistically, 
given the marketplace and the record evidence in this docket, it becomes clear that 
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there is no guarantee that RES providers will pass along to their customers any cost 
savings arising from ComEd’s FERC revenue crediting of LPC charges, and 
correspondingly lower transmission charges to RES entities.   

 
The AG state that the record evidence also shows that ComEd’s approach is 

inconsistent with how other state utilities are calculating the formula-based revenue 
requirement for this issue.  AIC, in its formula rate calculations, assigns 100 percent of 
annual LPC revenues as a reduction to the DS revenue requirement, with no attribution 
to the FERC jurisdiction of such revenues.  The AG contend that there is no record 
evidence that explains why ComEd should treat the LPC revenues any differently than 
the Commission treats the DS formula revenue requirements for Ameren.   
 

The AG continue that with no ruling on objective evidence in previous dockets, 
ComEd’s attribution of $2.5 million of LPC revenues to the FERC jurisdiction has not  
been shown to be factually ”correct” in the instant Docket as the Company argues.  
There are myriad relevant facts supporting the AG’s proposal.  Chief among these are 
that ComEd charges and collects these revenues pursuant to an ICC-approved tariff, 
the revenues are collected from Illinois retail customers who are purchasing DS service 
at ICC-regulated rates, and the revenues are necessary in order to offset the DS 
revenue requirements so as to fully compensate for the cash working capital cost of 
customers’ delayed remittances.  The AG also note that there is no FERC order or 
regulation that ComEd relies upon requiring any allocation of these revenues to the 
FERC jurisdiction.  Furthermore, the other similarly situated large electric utility in Illinois 
providing both DS and FERC transmission services does not allocate any portion of its 
LPC revenues to its FERC jurisdictional business.   
 

The AG submit that ComEd’s tariffs assess its distribution customers the late 
payment charge as a percentage of the outstanding balance on the bill, irrespective of 
whether the outstanding balance is supply, delivery, or any other type of charge.  
ComEd customers pay these charges and should be credited the revenues from them in 
calculating ComEd’s revenue requirement.  As a delivery company, ComEd bills for 
functions other than delivery, and assesses late charges on any unpaid balance on a 
bill, irrespective of whether the underlying charge is for delivery, supply, transmission or 
other service.  The AG reason that in the absence of specific authority for continuing to 
credit a portion of this revenue to the FERC jurisdiction, and if the Commission accepts 
ComEd’s proposed changes in jurisdictional allocations, the Commission should credit 
Illinois customers with 100% of the LPC revenues, resulting in a $2,526,000 increase in 
ComEd’s jurisdictional revenues.   
 
 CCI’s Position 
 

CCI argue that the Commission should adopt AG witness Mr. Brosch’s 
adjustment to reduce the revenue requirement by approximately $2.5 million to properly 
allocate LPC revenues recovered from transmission charges.  CCI contend that while 
there is no FERC requirement regarding how to treat LPC revenues, these should be 
credited to retail delivery service customers by the Company.   
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CCI point to AIC, the only other participating utility under the EIMA’s formula rate 

protocol, and assert that it correctly assigns 100% of its annual LPC revenues as a 
reduction to the delivery service revenue requirement, as Mr. Brosch recommends.  In 
opposition to ComEd witness Mr. Fruehe’s claim that the revenues from LPC will be 
properly credited to ComEd’s customers because those customers “necessarily pay for 
both transmission and distribution services,”  CCI submit that some, if not most, of 
ComEd’s customers take service from retail electricity suppliers – meaning there is no 
assurance that those suppliers will price their services based upon the costs they incur 
and pass those costs (and savings) onto their customers.  CCI maintain that the 
Commission’s rejection of a similar proposal in Docket 11-0721 was not an 
endorsement of the Company’s method.  In particular, CCI state that the Commission 
concluded that “[w]hile the Commission does not decide here that ComEd’s allocation 
regarding this item is correct, the Commission notes that its allocation here is over 90% 
to transmission rates, which is a very high number, and there is no evidence indicating 
that this allocation is factually incorrect.”  Docket No. 11-0721, Order at 73.  Therefore, 
CCI respond that ComEd’s method of allocating these revenues to the transmission 
component of their rates fails to assure that all of ComEd’s delivery service customers, 
including those taking service from an alternative supplier, are credited with the benefit 
of ComEd’s collection of those charges.   
 

Commission Analysis and Conclusion 
 

The Commission agrees with the Company and Staff and approves ComEd’s 
proposed allocation of late payment revenues related to transmission.  The Company’s 
method credits customers with these revenues through the transmission rate, and has 
been adopted in ComEd’s last five “Article IX” and formula rate cases.  The Commission 
previously rejected the AG’s proposal to allocate LPCs 100% to delivery service, and 
the AG has not provided sufficient additional evidence in this proceeding to warrant the 
deviation from past Commission practice.   
 

2. Billing Determinants 

ComEd’s Position 
 

The Commission should calculate ComEd’s rates using actual 2012 historical 
weather normalized billing determinants.  ComEd points out that EIMA specifies that 
such billing determinants be used and that no other billing determinants are authorized 
or mentioned in EIMA.  220 ILCS 5/16-108.5(c)(4)(H).  Notably, Staff does not dispute 
the fact that historical weather-normalized billing determinants are the only billing 
determinants specified in the law.   
 

Staff and the AG (supported in briefing by CCI) recommend that the Commission 
should nonetheless use non-historical projections of the number of customers as a 
billing determinant in lieu of the historical weather-normalized number of customers.   
This is an obvious departure from the historical billing determinants that ComEd 
contends is inconsistent with EIMA.  ComEd acknowledges that such departures have 
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been approved by the Commission in past rate formula decisions.  ComEd notes that 
those decisions are on appeal, but for the purposes of this case also argues (and 
emphasizes) that the Commission found, based on the records in those cases, that a 
departure from EIMA’s specified historical billing determinants was required, while in 
this case the record cannot justify any such departure, even if the law permitted it in 
theory.  This case addresses 2012 costs and must be decided based on the record in 
this case.  ComEd argues that the evidence in this case supports the use of 2012 billing 
determinants.   
 

ComEd contends that use of appropriate billing determinants is critical to a 
utility’s ability to recover the revenue requirement the Commission finds to be just and 
reasonable, and notes that revenues lost through inflated billing determinants will never 
be offset by, or recovered through, the reconciliation process.   
 

ComEd claims that the rationale for rejecting the statutory historical billing 
determinants here rests on a deeply flawed syllogism:  because pro forma plant 
additions for new business under traditional ratemaking have been found to produce 
permanent revenue requirement differences requiring a corresponding adjustment to 
billing determinants for new business plant additions, use of projected plant additions 
under EIMA similarly produces permanent revenue requirement differences requiring 
use of adjusted billing determinants.  ComEd maintains that this inferred conclusion is 
invalid.  ComEd states that the Company is not increasing any permanent revenue 
requirement – or its total recoveries – by virtue of projected plant additions.   
 

ComEd submits that the only projected plant additions affecting ComEd’s 
revenue requirement affect only the Initial Rate Year Revenue Requirements, which are 
temporary and subject to subsequent full reconciliation, with interest, to a revenue 
requirement with no projected plant additions at all (the actual costs of the Rate Year).  
The Initial Revenue Requirements and the plant additions have no effect on ComEd’s 
final, actual cost revenue requirement for reconciliation purposes or ComEd’s ultimate 
reconciled costs.  Staff’s attempt to analogize this erroneous conclusion to the logic 
behind the “new business” adjustment previously used by the Commission when pro 
forma future plant additions were added to a test year rate base is without merit.  Unlike 
the projected plant that ComEd must include in Initial Rate Year Revenue 
Requirements, test year pro forma plant additions had real, significant, and permanent 
dollar impacts, and there was no offset and reconciliation as will be had in this case.   
 

ComEd further states that the use of historical billing determinants matches the 
costs being recovered – ComEd’s actual and reconciled costs for Rate Year 2012.  
Additionally, ComEd explains that outside of reconciliation, the largest share of the 2014 
Rate Year Initial Revenue Requirement is based purely on 2012 costs, which include 
the 2012 operating costs and ComEd’s 2012 year-end rate base.  ComEd continues 
that only a small portion of that rate base, and an even smaller portion of the temporary 
revenue requirement (about 0.6%), can be attributed to projected plant additions for 
2013.  ComEd therefore asserts that if the Commission is concerned about “matching” 
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billing determinant data with the costs underlying the temporary Initial Revenue 
Requirement, the actual, historical 2012 billing determinants are a far better “match.”   
 

ComEd also points out that neither Staff nor the AG propose a consistent 
adjustment.  Both of the latter argue “matching” as a rationale to using 2013 data only 
when the data is favorable to their proposal – i.e., when the data relates to the number 
of customers.  ComEd states that Staff and the AG do not argue for “matching” with 
respect to usage when it cuts against them.  If the 2013 data supposedly “matches” with 
the Initial Rate Revenue Requirement, that principle should apply to all data.   
 

As ComEd acknowledged, Staff takes the position that the Commission’s 
decisions in Docket Nos. 11-0721 and 12-0321 dispose of this billing determinants issue 
as a matter of law.  ComEd points out that this position is not consistent with the Orders.  
Neither the Order in Docket No. 11-0721 or in Docket No. 12-0321 rejects historical 
billing determinants as a matter of law.  Rather, each adopted non-historical customer 
accounts based on the records in those cases.  Moreover, if these decisions were made 
as a matter of law, the Commission could not explain why Ameren’s billing determinants 
are set inconsistently and could not explain how it could conclude that two adjacent 
sections of EIMA passed by the same General Assembly are inherently contradictory.   
Staff cannot sensibly argue that the General Assembly’s express specification of 
historical billing determinants can be overridden because the same General Assembly 
later specified that projected plant be used in the projected revenue requirements.  The 
General Assembly saw no conflict between historical billing determinants and this 
extremely limited and temporary use of projected plant.   
 

ComEd argues that Staff’s unsupported claim that billing determinants must be 
adjusted here because the Commission accepted billing determinant adjustments in 
ComEd’s previous formula rate cases is inadequate and devoid of evidence to 
demonstrate why such adjustments are warranted here.  ComEd provided relevant 
factual evidence showing why Staff’s proposal is unfair and unlawful given applicable 
facts; Staff has failed to address factual issues and evidence presented by ComEd, and 
instead focuses on prior Commission decisions, which is inconsistent with EIMA’s 
directives.  ComEd also argued, in the alternative, that Staff and Intervenors’ proposal 
to mix historical and projected billing determinants was unjust and unreasonable.   
 

ComEd submits that the AG’s Initial Brief candidly acknowledges that, under 
EIMA, the projected plant additions included in the Initial Revenue Requirement for a 
Rate Year ultimately have no effect on the costs included in rates.  The AG claim that 
this fact does not invalidate the rationale for the proposed adjustment, but ComEd 
replies that such argument defies reason.  By inflating the billing determinants, the use 
of “projected” data creates a permanent loss of revenue that ComEd can never recover, 
through reconciliation or otherwise.  ComEd claims this argument ignores the rationale 
for adjusting billing determinants for pro forma plant additions for new business under 
traditional ratemaking, and further ignores that the legislature saw no inherent conflict 
as it passed legislation that required use of both historical billing determinants and 
projected plant additions.  ComEd concludes that there is no “just or reasonable” basis 
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to engineer a permanent under-recovery of ComEd’s Commission-approved revenue 
requirement based on the existence of a wholly temporary use of projected plant data 
that has no ultimate impact on ComEd’s revenues or customers.   



13-0318 

77 

 
 Staff’s Position 
 

Staff argues that the Commission should accept its proposed adjustment to 
increase the customer billing determinants associated with New Business plant for 2013 
that the Company has included in rate base.  In doing so, the Commission would be 
using the same methodology it approved in ComEd’s last two formula rate cases, 
Docket Nos. 11-0721 and 12-0321.   
 

In ComEd’s initial formula rate case, Docket No. 11-0721, the AG and AARP 
proposed a billing determinant adjustment associated with New Business plant.  The 
adjustment increased the number of customer billing determinants.  AG/AARP reasoned 
that if the billing determinants did not match the number of customers that are actually 
served by plant additions and customer growth, the revenue requirement would be 
collected from too few customers, resulting in the rate per customer being higher than it 
should be. Docket No. 11-0721, Order at 74.  The Commission concluded that such 
adjustment to billing determinants was appropriate, noting in part that what: 
 

… AG/AARP proposes here is a methodology to ensure that the billing 
determinants are based on accurate information.  As AG/AARP point out, 
Section 16-108.5(c)(1) of the statute provides that formula rates must be 
prudently incurred and reasonable in amount consistent with Commission 
practice and law. Certainly, the use of accurate billing determinants is 
consistent with Commission practice and law.   

 
Id. at 75.   
 

Specifically, the Commission noted that “[t]he AG/AARP proposal is reasonable” 
and directed ComEd to “adjust its billing determinants accordingly.”  Id. at 76.  
 

This same issue was addressed in ComEd’s first formula rate update and 
reconciliation case, Docket No. 12-0321.  ComEd again included New Business plant 
and AG/AARP recommended that the billing determinants used to set prospective rates 
reflect the increase in customers associated with the plant used to provide new service 
and included in rate base.  Docket No. 12-0321, Order at 24.  Staff agreed with 
AG/AARP and recommended that the Commission accept the adjustment to billing 
determinants.  Staff stated that in order to properly match the billing determinants used 
in the determination of pro forma revenues to the plant used to provide service included 
in rate base, the Commission should accept the AG/AARP and CUB proposed 
adjustment to increase the number of customers corresponding to the Company’s 
inclusion of plant to serve New Business in 2012.  Id. at 21.   
 

The Commission made a similar adjustment in Docket No. 12-0321.  The Order 
concluded: 
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The Commission agrees that the same methodology, consistent with the 
Order in Docket 11-0721, should be used in this proceeding.  In Docket 
11-0721, the Commission agreed with the AG/AARP proposal to include 
an adjustment to billing determinants for customer growth related to 
projected plant additions included in the rate base.  The same adjustment 
is appropriate in this proceeding because, like Docket 11-0721, ComEd 
has included estimated distribution plant additions for New Business in the 
revenue requirement.  

 
Id. at 28.   
 

In the current proceeding ComEd has again included in its revenue requirement 
projected plant additions relating to New Business.  However, ComEd is not proposing 
to make an adjustment to billing units associated with New Business plant.  The 
Company states that “[t]he Commission did not hold that it was required to make an 
adjustment regardless of whether or how new plant additions and changes in billing 
determinants were related.  Staff asserts that the Company gave varying reasons none 
of which are persuasive as to why an adjustment to customer billing units should not be 
made in this case.  ComEd also stated that if the Commission finds that 2014 rate year 
billing determinants should be adjusted that an adjustment should be made to both the 
number of customers and sales billing units.   
 

Staff witness William R. Johnson proposed an adjustment to customer billing 
units associated with New Business plant.  Mr. Johnson testified the Company did not 
provide a persuasive argument as to why the same adjustment ordered in all the 
previous rate formula cases should be ignored this time.  Mr. Johnson recommended 
that the Commission continue to make an adjustment to customer billing determinants 
associated with New Business plant and that the methodology used should be an 
adjustment to customer billing determinants only.  He explained that this is the same 
methodology approved by the Commission in ComEd’s last two formula rate cases 
Docket Nos. 11-0721 and 12-0321.  The Company has provided no additional 
information in this proceeding to justify a change in the methodology already approved 
by the Commission, nor any evidence to warrant any other adjustment to sales billing 
determinants.  Staff submits that Mr. Johnson’s proposed adjustments to billing 
determinants are based upon previous Commission Orders in Docket Nos. 11-0721 and 
12-0321 and apply the conclusions in those cases to the facts in this case.  The 
Commission made billing determinant adjustments in Docket Nos. 11-0721 and 12-0321 
because the Company included New Business plant.  In fact, in Docket No. 12-0321 the 
Commission stated: 
 

The Commission also rejects ComEd’s assertion that the adjustment to 
reflect New Business billing determinants has no bearing outside of 
Docket 11-0721. The Commission agrees with Staff’s argument that the 
issues in the two dockets are similar, wherein ComEd has included in its 
proposed revenue requirement estimated distribution plant addition for 
New Business.  As such, it is appropriate in this proceeding to adjust the 
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customer count portion due to the inclusion of plant to serve New 
Business in 2012 in the revenue requirement.  By applying this 
adjustment, the billing determinants will more accurately match the 
number of customers that are served by plant additions and customer 
growth, otherwise the rate per customer will be too high.  

 
Id. at 28-29.   
 

In response to a Staff data request, the Company provided the number of 
customer billing determinants with the incorporation of an adjustment to the historical 
2012 billing determinants, as applicable, for projected customer growth from 2012 to 
2013 that is consistent with the adjustments made to the number of customer billing 
determinants in compliance with the Commission’s Orders in Docket. Nos. 11-0721 and 
12-0321.  Staff adds that the adjustment is identified in ICC Staff Ex. 5.0, Attachment 
5.1, Page 4 of 4, Column C.   
 

Staff explains that AG witness Mr. Effron agrees with Staff that an adjustment 
should be made similar to past cases (i.e., 11-0721 and 12-0321) to properly match the 
billing determinants used in the determination of pro forma revenues to the plant used to 
provide service included in rate base.  The AG, however, does not agree that an 
adjustment should be made to sales billing determinants because changes in use per 
customer are unrelated to New Business plant additions and because it is difficult to 
quantify actual trends in use per customer with any reasonable degree of precision.  Mr. 
Effron proposed that the customer billing determinants used to set rates reflect a 0.19% 
increase in the number of residential bills and an 0.09% increase in the number of small 
commercial and industrial bills in order to reflect the estimated annual growth in the 
number of customers in those classes to be consistent with the inclusion of 2013 New 
Business plant additions in rate base.  Staff agrees with Mr. Effron’s proposed 0.19% 
increase in the number of residential bills and 0.09% increase in the number of small 
commercial and industrial bills.   
 

ComEd argues that the General Assembly instructed the Commission to 
implement rate formulae and protocols that include the use of “historical weather 
normalized billing determinants.  220 ILCS 5/16-108.5(c)(4), (c)(4)(H).” ComEd Initial 
Brief at 72.  ComEd further argues that “EIMA does not mention any other type of billing 
determinant.”  Id.  Staff responds that despite ComEd’s arguments to the contrary, the 
Commission’s prior orders did not violate Section 16-108.5(c)(4) and (4)(H). 

 
Section 16-108.5(c), in pertinent part provides as follows:  

 
The performance-based formula rate approved by the Commission shall 
do the following: 

 
Provide for the recovery of the utility’s actual costs of delivery services that 
are prudently incurred and reasonable in amount consistent with 
Commission practice and law.    * * * 
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* * * 
(4) Permit and set forth protocols, subject to a determination of prudence 
and reasonableness consistent with Commission practice and law, for the 
following: 
 

   (H) historical weather normalized billing determinants; 
 
220 ILCS 5/16-108.5(c)(4)(H).  Consistent with the Commission’s prior orders, Staff 
used the Company’s historical weather normalized billing determinants.  Staff contends 
that the Act does not remove discretion from the Commission or reverse the 
Commission’s usual practice of ordering ComEd to make adjustments to take account 
of projected plant additions to end of period rate base.  The Act is clear that the 
Commission retains all of its traditional Article IX ratemaking powers and discretion.  
Section 16-108.5(c) expressly provides that after ComEd filed its formula rate structure 
and protocols and its initial rates, the Commission “shall enter an order approving or 
approving as modified,” ComEd’s formula rate, including initial rates, “as just and 
reasonable.”  220 ILCS 5/16-108.5(c).  In doing so, the Commission’s “review shall be 
based on the same evidentiary standards, including, but not limited to, those concerning 
the prudence and reasonableness of the costs incurred by the utility, the Commission 
applies in a hearing to review a filing for a general increase in rates under Article IX of 
[the Public Utilities Act].”  Id.  The Commission’s prior determination to match ComEd’s 
projected new plant additions to the effect that those projected new business plan 
additions have on billing determinants to ensure that ComEd’s formula rate would not 
allow it to recover more that “the utility’s actual cost of delivery services” fits clearly 
within the Commission’s Article IX broad ratemaking authority to establish just and 
reasonable rates.  Staff’s actions in this proceeding are consistent with that past 
Commission practice.   
 
 Finally, Staff argues, to leave no doubt that the legislature through the general 
instruction intended that the Commission draw upon all of its broad ratemaking powers, 
the statute expressly provides in no fewer than three places that the Commission is to 
specifically determine that various components of the approved formula rate be prudent, 
reasonable, and “consistent with Commission practice and law[,]” including in Section 
16-108.5(c)(4)(H) itself. Id.; Section 16-108.5(c)(1), (2), (4).  Thus, nothing in this 
subsection removes the Commission’s discretion or prohibits the Commission from 
making ComEd to make adjustments to billing determinants, “historical weather 
normalized billing determinants,” or any type of billing determinant that is reasonable, 
prudent and consistent with Commission practice and law.  ComEd’s position ignores 
the plain language of the Act and impermissibly inserts a limitation into the statute.  See 
generally Western Nat’l Bank of Cicero v. Village of Kildeer, 19 Ill. 2d 342, 349-50 
(1960). 
 

Accordingly, Staff finds that the Commission should accept Staff and the AG’s 
proposed adjustment to increase the customer billing determinants associated with New 
Business plant for 2013 that the Company has included in rate base.  In doing so, the 
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Commission would be using the same methodology it approved in ComEd’s last two 
formula rate cases, Docket Nos. 11-0721 and 12-0321.   
 
 AG’s Position 
 
 The AG mention that ComEd included $917.8 million of 2013 projected plant 
additions in its delivery services rate base, offset by an associated increase of $396.8 
million in the balance of accumulated depreciation.  The Company has also recognized 
an increase of $178.9 million in the balance of ADIT, and a decrease of $14.9 million in 
the balance of construction work in progress.  The AG claim that the net effect is to 
increase the Company’s delivery services rate base by $327.2 million.   
 
 The AG explain that one of the components of the total of plant additions 
estimated for 2013 is for “New Business.”  Examples are equipment and line extensions 
to serve new residential or commercial development.  The “New Business” component 
of the 2013 plant in service additions, approximately $149.3 million, represents facilities 
to accommodate customer growth.   
 
 AG witness Mr. Effron testified that the billing determinants used in the 
calculation of rates necessary to produce the required revenues should be adjusted to 
reflect customer growth in 2013.  In past rate cases, ComEd has recognized post-test 
year growth in sales and revenues, consistent with its proposed inclusion of New 
Business plant in its adjustment for post-test year plant additions.  The purpose of this 
adjustment was to match the billing determinants used in the determination of pro forma 
revenues (under both present and proposed rates) to the plant used to provide service 
included in rate base.   
 
 The AG continue that while the pro forma revenues under present rates do not 
enter directly into the formula rate calculations presented by the Company, the pro 
forma billing determinants are used to determine the rates necessary to produce the 
approved net revenue requirement.  Thus, it is important to ensure that the billing 
determinants reflect customer growth so that the revenue streams designed to recover 
the revenue requirement are not higher than needed.  Mr. Effron’s recommendation is 
adjust the pro forma billing determinants related to customer count (the customer 
charges and the standard metering service charges) to recognize customer growth in 
2013, consistent with the inclusion of New Business plant additions in 2013 in the rate 
base.  The AG assert that this adjustment is necessary to properly match the billing 
determinants used in the determination of pro forma revenues to the plant used to 
provide service included in rate base.   
 
 In response to this proposal, ComEd witness Ms. Brinkman argues that it is 
inappropriate to adjust the historical weather normalized billing determinants for 
customer growth because the inclusion of New Business plant additions in the pro 
forma rate base does not ultimately affect the revenues recovered by ComEd.  The AG 
state that while Mr. Effron agreed that because of the reconciliation process, the 
inclusion of New Business plant additions in the pro forma rate base does not ultimately 
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affect the revenues recovered by ComEd, this does not invalidate the adjustment to 
billing determinants to recognize customer growth.   
 
 Mr. Effron explained that the Company uses the costs from 2012, plus the effect 
of 2013 plant additions, to establish the initial revenue requirement for 2014.  The rates 
to produce that revenue requirement are then calculated using weather-normalized 
2012 billing determinants.  The initial 2014 revenue requirement will ultimately be 
reconciled to the actual 2014 revenue requirement based on actual 2014 costs.  But 
there is no reconciliation of the 2012 billing determinants used to calculate the initial 
2014 rates to the actual (or weather normalized) 2014 billing determinants.  In 
substance, what the Company is advocating is that its rates be determined using the 
actual 2014 revenue requirement and 2012 billing determinants.  At the very least, 
recognizing one year of reasonably expected customer growth partially mitigates this 
mismatch.  
 
 The AG state that Ms. Brinkman criticizes this point, and claims that this is not 
correct, because “[i]n this case, for example, the actual revenue requirement ComEd is 
recovering is for 2012.”  ComEd Ex. 13.0 at 33.  This critique is invalid, however.  The 
AG argue that in this case as Ms. Brinkman is well aware, the actual revenue 
requirement ComEd is recovering is the 2012 revenue requirement plus projected 2013 
plant additions.  Although this may seem to be an overly fine distinction to Ms. 
Brinkman, it is the addition of the 2013 plant additions to the 2012 rate base that is the 
basic justification for the adjustment to billing determinants.  
 
 ComEd witness Ms. Brinkman also offers that if the Commission orders that the 
historical weather normalized billing determinants used to establish 2014 rates should 
again be adjusted, then the Commission should adjust those billing determinants both 
for changes in customers’ use and for changes in the number of customers.  The AG 
find that this argument should be rejected for several reasons.   
 
 First, changes in use per customer are unrelated to New Business plant 
additions.  Second, it is difficult to quantify actual trends in use per customer with any 
reasonable degree of precision.  The data presented by the Company reflect the 
weather-normalized use per customer; but the weather-normalization process 
necessarily requires certain assumptions.  The use of alternative (but still reasonable) 
assumptions could well yield differences in the calculated use per customer.  The use 
per customer for a given time frame can also be influenced by temporary, non-recurring 
conditions other than weather.  In fact, using the same time periods used to calculate 
the customer growth rates (as identified below), the use per residential customer 
appears to be on an increasing trend.  However, Mr. Effron does not recommend that 
the billing determinants be adjusted to reflect increasing use per residential customer.   
 
 Ms. Brinkman claims that Mr. Effron did “not provide any information to support 
the alleged increasing use per residential customer, and that statement is not consistent 
with the facts.”  ComEd Ex. 13.0 at 35.  The AG counter that the Company did not 
submit any data requests seeking the information on which that testimony was based.  
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However, as stated in his direct testimony, Mr. Effron used the same time periods that 
were used to calculate the customer growth rates.  This information was provided by the 
Company and is shown on ICC Staff Exhibit 5.0, Attachment 5.1, Page 3.   
 
 The AG detail that on AG Exhibit 4.1, Mr. Effron used the information provided by 
the Company to show the use per residential customer over the same period used to 
calculate the customer growth rate.  The use per residential customer in the first four 
months of 2013 was 0.82% greater (not allegedly greater) than in the corresponding 
period of 2012.  Based on Ms. Brinkman’s detailed response to Staff witness Mr. 
Johnson, it is reasonable to believe that Ms. Brinkman was aware of ICC Staff Exhibit 
5.0, Attachment 5.1, Page 3 and could have performed the same calculation herself, 
rather than offering the conclusory statement that increasing use per residential 
customers “is not consistent with the facts.”  Again, Mr. Effron is not recommending that 
the billing determinants be adjusted to reflect increasing use per residential customer.  
According to the AG, this demonstrates that Mr. Effron’s proposed adjustment for 
customer growth is not one-sided, as Ms. Brinkman contends.   
 
 Ms. Brinkman also observes that the New Business plant additions account for 
only 0.6% of the Company’s total revenue requirement, but the AG state that this is 
irrelevant.  The adjustments for customer growth have even less of an effect on the 
rates necessary to produce the Company’s revenue requirement.  That is, only 0.19% of 
a portion of the billing determinants of the residential class and 0.09% of a portion of the 
billing determinants of the commercial class are being adjusted to recognize customer 
growth.  The AG claim that if customers should be unconcerned because the effect of 
New Business plant additions is relatively immaterial, then ComEd should be even less 
concerned about the adjustments to billing determinants to recognize customer growth.   
 

In sum, the AG explain, Mr. Effron proposes to adjust the pro forma billing 
determinants that are used to develop the rates necessary to produce the net revenue 
requirement calculated on Schedule FR A-1.  Using the method approved by the 
Commission in Docket No. 12-0321, the increase in residential customers is 0.19%, and 
the increase in small commercial and industrial customers is 0.09%.  In designing the 
rates to produce the approved revenue requirement, Mr. Effron recommended that the 
billing determinants used to set rates reflect a 0.19% increase in the number of 
residential bills and an 0.09% increase in the number of small commercial and industrial 
bills, in order to reflect estimated annual growth in the number of customers in those 
classes and to be consistent with the inclusion of 2013 New Business plant additions in 
rate base.   
 
 The AG state that Ms. Brinkman’s other criticism, that “[t]he first time that 
charges will be based on the ‘actual 2014 revenue requirement’ is in 2016” (ComEd Ex. 
13.0 at 33), is no more valid.  The recovery of the actual 2014 revenue requirement in 
2016 will include carrying charges at the Company’s weighted average cost of capital.  
This puts the Company in exactly the same financial and economic position as if the 
actual 2014 revenue requirement were recovered currently in 2014.  That is, although 
the full recovery does not take place until two years after the costs are incurred, the 
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Company is compensated by the inclusion of carrying charges on the incremental 
amount recovered, so that the present value of the recovery is the same as if all the 
costs had been recovered contemporaneously.  Under the Company’s proposed 
method, the rates to produce those 2014 actual revenues would be based on 2012 
billing determinants.  A mechanism that mitigates this mismatch is reasonable and does 
not result in an unjustified loss of revenues to the Company.  Mr. Effron’s reasonable 
adjustment to adjust the billing determinants used in the calculation of rates necessary 
to produce the required revenues should be adjusted to reflect customer growth in 
2013.   
 

The AG submit that the Company, in this docket, has raised no new or novel 
arguments that should change the Commission’s approach to this issue.  The AG 
suggest that the facts are similar in this docket to Docket No. 12-0321.  The parties are 
raising nearly identical proposals, the Company is raising nearly identical arguments, 
and the issues facing the Commission have not fundamentally changed.  See Docket 
No. 12-0321, Order at 18-28.  The Commission has found proposals similar to those 
offered by Staff and the AG in this docket to be reasonable.  See Docket No. 12-0321, 
Order at 28.  The AG find that the Company has provided no argument that would 
preclude a similar finding of reasonableness in this docket.   
 

The AG conclude that the Commission should, therefore, reject the Company’s 
proposed treatment of billing determinants and adopt the treatment proposed by AG 
witness Mr. Effron and Staff witness Mr. Johnson.   
 
 CCI’s Position 
 

CCI argue that the Commission should order ComEd to adopt AG witness Mr. 
Effron’s adjustment to account for the difference in billing determinants used to project 
New Business plant additions versus those currently used to recover those amounts in 
rates.  CCI contend that the Company’s method of recovery fails to recognize post-test 
year growth in sales and revenues.   
 

CCI point out that for the current years at issue, the mismatch between using old 
billing determinants to reconcile projected costs results in rates that fail to reflect a real 
0.19% increase in the number of residential bills and a real 0.09% increase in the 
number of small commercial and industrial bills in the year when revenues will be 
recovered through rates.  CCI contend that the Company will be made whole for its real 
costs incurred in 2014 when it recovers costs from its customers in 2016, since it will 
include its carrying cost at the weighted average cost of capital such that its 2014 costs 
are recovered as if they were recovered in 2014.  Yet, CCI state that under the 
Company’s method, the recovery mechanism would continue to use billing determinants 
that fail to account for customer growth through New Business plant additions that 
occurred after 2012.   
 

Moreover, CCI argue that ComEd witness Ms. Brinkman’s and Staff’s proposal to 
adjust billing determinants for changes in customers’ use should not be adopted 
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because the Company fails to establish how changes in customers’ use are related to 
New Business plant additions.  CCI contend that, unlike the change in the number of 
customer accounts, the change in customer usage is difficult to quantify and therefore 
would introduce a level of arbitrariness into the Commission’s ordered rates.   
 

Despite the Company’s narrow reading of billing determinants expressly included 
in the EIMA, CCI urge the Commission to reject ComEd’s narrow interpretation of the 
EIMA and follow its duty to order cost-based delivery service rates.  See Docket No. 11-
0721, Order at 75; Docket No. 12-0321, Order at 28; 220 ILCS 5/9-201(c).  CCI 
demonstrate that the use of one set of weather-normalized billing determinants for a 
year in which the basis for those billing determinants has undeniably changed fails to 
follow the “actual costs” dictate of EIMA or comply with the Article IX ratepayer 
protection provisions of the PUA.  
 

CCI note that ComEd has proposed plant additions in 2013 for approximately 
$149.3 million in “New Business.”  It is undisputed by the Company that, in this case, 
ComEd is recovering both its 2012 revenue requirement and its projected 2013 plant 
additions.  CCI claim that these additions represent such expenditures as equipment 
and line extensions to serve new residential or commercial customers.  Therefore, CCI 
reason that the billing determinants used by ComEd to calculate its rates to produce the 
required revenues should be adjusted for this projected customer growth.  Whether or 
not, as ComEd argues, using historical billing determinants would result in a 0.6% 
difference in the revenue requirement, CCI maintain that if there is any difference in the 
billing determinants between the initial year and the year being reconciled, that 
difference should be reflected in rates if they are to be based on actual costs of service.  
220 ILCS 5/16-108.5(c); 220 ILCS 5/9-201(c).   
 

Commission Analysis and Conclusion 
 

Exception No. 12 
 
The Commission accepts adopts ComEd’s 2012 historical weather-normalized 

billing determinants.  Staff and the AG’s proposed an adjustment to increase the 
customer billing determinants associated with New Business plant for 2013 that the 
Company has included in rate base.  This is the same methodology that we approved in 
ComEd’s last two formula rate cases, Docket Nos. 11-0721 and 12-0321, but in each of 
those cases the Commission’s determination was based on its understanding of its 
authority as applied to the facts in evidence in the record in the respective case.  The 
statute provides for the use of historical weather-normalized billing determinants, so any 
adjustment thereto needs to be justified on the facts in evidence in each individual case.  
The Company has provided no additional information in evidence in this proceeding to 
justify a change in the methodology already approved by the Commission.  The 
evidence shows both that a change in the customer count billing determinants is not 
warranted on the theory that it is justified by the 2013 projected plant additions in rate 
base, and instead that it would lead to an overstatement of billing determinants that 
would result in incorrect calculation of charges and resulting cost under-recovery.  
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Furthermore, the evidence shows that if we were to approve the Staff and AG proposal, 
consistency and fairness would require adjustment of the customer usage billing 
determinants to reflect the changes in usage in 2013., nor any evidence to warrant any 
other adjustment to sales billing determinants.   

 
[Alternative Language in the event the Commission determines to adjust both the 

customer counts and the customer usage billing determinants:]  The Commission 
accepts adopts Staff and the AG’s proposed adjustment to increase the customer billing 
determinants associated with New Business plant for 2013 that the Company has 
included in rate base, but only in conjunction with adjustments to customer usage 
(including demands) based on 2013 data.  This is not the same methodology that we 
approved in ComEd’s last two formula rate cases, Docket Nos. 11-0721 and 12-0321, 
but in each of those cases the Commission’s determination was based on its 
understanding of its authority as applied to the facts in evidence in the record in the 
respective case.  The statute provides for the use of historical weather-normalized 
billing determinants, so any adjustment thereto needs to be justified on the facts in 
evidence in each individual case.  The Company has provided no additional information 
in evidence in this proceeding to justify a change in the methodology already approved 
by the Commission.  The evidence presents a significant question as to whether any 
adjustment is appropriate, but it also shows that if we were to approve the Staff and AG 
proposal, consistency and fairness would require adjustment of the customer usage 
billing determinants to reflect the changes in usage in 2013.  We approve this modified 
methodology based on our rulings in the two prior cases and ComEd’s evidence that 
modifying only the customer counts billing determinants would not be just and 
reasonable because it would be one-sided based on the facts here., nor any evidence 
to warrant any other adjustment to sales billing determinants.   

 

X. COST OF SERVICE AND RATE DESIGN 

A. Overview 

Cost of service issues in formula rate proceedings are traditionally uncontested.  
ComEd has fully supported all of the cost of service issues in this docket, and neither 
Staff nor any intervenor has disagreed.  Rate design issues are not at issue in this 
formula rate update case – instead, they are being addressed in the rate design tariff 
that was filed on April 30, 2013 in Docket No. 13-0387.   
 

B. Potentially Uncontested Issues 

1. Embedded Cost of Service Study 

ComEd submitted its updated Embedded Cost of Service Study (“ECOSS”), 
utilizing the uncontested methodology that was relied upon in Docket Nos. 11-0721 and 
12-0321.  ComEd’s updated ECOSS reflects the updated input values that reflect the 
costs and data for calendar year 2012 as well as the 2014 Initial Rate Year Net 
Revenue Requirement.  ComEd’s updated ECOSS is uncontested.  Therefore, the 
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Commission finds that ComEd’s updated ECOSS reasonably allocates costs among 
customer classes and is approved.   
 

2. Distribution System Loss Factor Study 

ComEd prepared and submitted its Distribution System Loss (“DSL”) Study in 
Docket No. 13-0387 pursuant to the Commission’s Order in the 2012 Formula Rate 
Update Case.  ComEd Ex. 9.0 at 4-5; see also Docket No. 12-0321, Order at 82.  
Neither Staff nor any intervenor has contested the updated DSL study.  Therefore, for 
the purposes of this formula rate update proceeding, the Commission approves 
ComEd’s DSL Study. 

   
3. Rider PE – Purchased Electricity 

Exception No. 13 
 
Rider PE and Rate BESH are is the tariffs under which the Company recovers 

the costs of procuring power.  These purchased power costs are not recovered through 
the delivery service rates being established in this proceeding.  However, the allocators 
for wages and salaries that are used in calculating Rider PE and Rate BESH supply 
rates are determined in the formula rate proceedings pursuant to relevant language 
contained in the tariff.  Rider PE states, in part:   

…costs incurred by the Company in arranging and providing for the supply 
of electric power and energy in accordance with the Procurement 
Obligations section of this rider, including but not necessarily limited 
to,….(iii) costs identified through the use of a wages and salaries allocator 
calculated as initially directed by the ICC in its Order in Docket No. 11-
0721, dated May 29, 2012, with any subsequent value of such allocator as 
approved by the ICC in its order in the Company’s most recent rate or 
Rate DSPP - Delivery Service Pricing and Performance (Rate DSPP) 
annual update case,… 

 
ILL.C.C. No. 10, 2nd Revised Sheet No. 317 – 2nd Revised Sheet No. 318.   While not 
show here, similar language is included in Rate BESH.  
 

In its surrebuttal testimony, the Company has proposed the following language 
be included in the Final Order to provide the wages and salaries allocator as defined in 
item (iii) of the tariff, as quoted above, to set rates for Rider PE and Rate BESH: 
 

The Commission finds that the wages and salaries allocator applicable to 
supply of 0.47%, as calculated in this proceeding, should be used to 
develop charges determined and filed with the Commission under Rider 
PE and Rate BESH to be effective with the January 2014 monthly billing 
period.  Subsequent calculations of the wages and salaries allocator 
applicable to supply made in subsequent ComEd Formula Rate Update 
proceedings must be applied in the corresponding subsequent 
determination and filing of charges under Rider PE and Rate BESH.   
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ComEd Ex. 18.0 CORR, 15:317-324.   
 

Staff agreed with the Company’s proposed language concerning Rider PE and 
Rate BESH in its response to ComEd’s Eighth Set of Data Requests to Staff, ComEd-
Staff 8.02.  The Commission adopts the proposed language, stated above, for the Final 
Order.   
 

In addition, there has been some confusion regarding the interpretation of the 
language currently used in Rider PE.  To alleviate this confusion, the Company has 
proposed that the Commission direct Staff and ComEd to work collaboratively to clarify 
the language in Rider PE (and Rate BESH) and file any proposed tariff revisions as a 
separate 45-day filing.  Staff agreed with the Company’s proposed collaborative process 
for clarifying language in Rider PE in its response to ComEd’s Eighth Set of Data 
Requests to Staff, ComEd-Staff 8.03.  Therefore, the Commission directs Staff and 
ComEd to work collaboratively to clarify the language in Rider PE and Rate BESH, as 
applicable, and file any proposed tariff revisions as a separate 45-day filing.   

XI. OTHER 

A. Overview 

The uncontested issues in this section have been agreed to by the parties, and 
should be approved.  With respect to the remaining contested issue contained in this 
Section XI, ComEd and Staff sustained their positions.   
 

B. Potentially Uncontested Issues 

1. Staff Investigation into BSC 

In the Order in Docket No. 11-0721, the Commission directed Staff to investigate 
the relationship between Exelon Business Services Company (“BSC”) and ComEd in a 
subsequent formula rate update proceeding.  Docket No. 11-0721, Order at 87.  In 
furtherance of that investigation, ComEd states that it has had discussions with Staff on 
a number of occasions and has responded to numerous informal data requests 
propounded by Staff.  ComEd also states that it routinely provides reports of BSC costs 
to Staff throughout the year.   
 

Staff presented three recommendations which produced four findings and 
ordering paragraphs resulting from the investigation of the relationship between BSC 
and ComEd.  The Company addressed the BSC investigation in the Revised Direct 
Testimony of Mr. Joseph R. Trpik, Jr. and in the Rebuttal and Surrebuttal Testimony by 
Ms. Christine Brinkman.  Staff’s recommendations were not contested by the Company.  
No other party responded to Staff’s recommendations.   

 
Specifically, ComEd states that it agreed (1) to file certain information and 

schedules in future formula rate update cases; (2) to provide a copy of the Modified 
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Massachusetts Formula (“MMF”) documentation procedures to the Commission’s 
Manager of Accounting upon completion (but in no event later than March 1, 2014); and 
(3) that if BSC were to request a filing extension for its FERC Form 60 that would impact 
ComEd’s formula rate proceeding, it would notify Staff immediately and offer a plan on 
how to reflect potential changes (based on the facts and circumstances of the 
extension).   

 
Accordingly, the Commission should include Staff’s recommendations in the 

Findings and Orderings paragraph in its Final Order as follows: 
 

In its direct case in all future formula rate update cases, ComEd 
shall file a set of schedules showing: (1) total BSC amounts charged on 
ComEd’s ledger by FERC Account bifurcated between direct and indirect 
charges; (2) a listing of BSC amounts charged on ComEd’s ledger by the 
Modified Massachusetts Formula (“MMF”) allocator as well as the top five 
BSC allocators other than MMF; (3) BSC amounts charged on ComEd’s 
ledger that are included in the distribution revenue requirement operating 
expenses with an estimated categorization between amounts (i) directly 
charged, (ii) indirectly charged via the MMF, and (iii) indirectly charged via 
a non-MMF factor; and (4) BSC amounts charged on ComEd’s ledger that 
are included in the distribution revenue requirement rate base with an 
estimated categorization between amounts (i) directly charged, (ii) 
indirectly charged via the MMF, and (iii) indirectly charged via a non-MMF 
factor.  The data in these schedules should reflect the prior year actual 
costs as reflected in the revenue requirement filed in the direct case.  
Examples of these schedules are included in Staff direct testimony in this 
proceeding (Staff Ex. 4.0 Attachments A and B).  If BSC data changes as 
a result of the final BSC FERC Form 60 filing, ComEd shall file updated 
schedules within 5 business days of the BSC FERC Form 60 filing.   

 
ComEd shall provide a copy of BSC’s formal management model 

documentation related to the calculation of the MMF to the Manager of the 
Commission’s Accounting Department no later than March 1, 2014; and 
ComEd shall provide a copy of ComEd’s management model 
documentation related to ComEd’s review of the results of BSC’s MMF 
calculation to the Manager of the Commission’s Accounting Department 
no later than March 1, 2014.   

 
In all future formula rate update cases, ComEd shall notify Staff 

immediately if BSC requests a FERC Form 60 extension, and at that time 
shall offer a plan on how to reflect any potential changes into that 
proceeding based on the facts and circumstances of the extension, if 
granted.   
 

ICC Staff Ex. 10, 4. 
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2. Reporting Requirements 

a. EIMA Investments 

ComEd presented evidence in its case in chief identifying separately its EIMA-
related expenditures included in the Rate Year 2012 Reconciliation Revenue 
Requirement and in the projected plant additions included only in the Initial Rate Year 
2014 Revenue Requirement.  This data meets the Commission’s requirements as set 
forth in Docket No. 12-0321.  Docket No. 12-0321, Order at 98.  Staff and the Company 
agree on a format for reporting cumulative EIMA investments in future reconciliations.  
Staff and the Company agree that the Commission’s Order should state the following 
with respect to EIMA spending: 
 

The Commission is setting a revenue requirement in this proceeding for 
the recovery of $174.0 million in actual 2012 plant additions and $244.6 
million of projected 2013 plant additions in compliance with EIMA.  The 
detail of these actual and projected plant additions by categories as 
required by Section 108.5(b)(1) are as follows: 

 
  
  

 
CATEGORY 

ACTUAL 
2012 
(In 

Millions) 

PROJECTED 
2013 

(In Millions) 

CUMULATIVE 
2013 

(In Millions) 

(A) (i) Distribution Infrastructure 
Improvements $92.8 $126.5 $219.3 

(A) (ii) 
Training Facility 
Construction or Upgrade 
Projects 

2.4 0.0 2.4 

(A) (iii) 
Wood Pole Inspection, 
Treatment, and 
Replacement 

9.4 20.9 30.3 

(A) (iv) 
Reducing the susceptibility 
of certain circuits to storm-
related damage 

24.6 19.7 44.3 

 

Total Electric System 
Upgrades, Modernization 
Projects, and Training 
Facilities 
 

$129.2 $167.1 $296.3 

(B) (i) Additional Smart Meters $0.1 $0.0 $0.1 
(B) (ii) Distribution Automation 37.8 61.7 99.5 

(B) (iii) 
Associated Cyber Secure 
Data Communications 
Network 

0.0 0.0 0.0 
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(B) (iv) Substation Micro-processor 
Relay Upgrades 7.0 15.8 22.8 

 Total Upgrade and 
Modernization of 
Transmission and 
Distribution Infrastructure 
and Smart Grid Electric 
System Upgrades 

$44.8 $77.5 $122.4 

 Total Plant Additions in 
Compliance with Section 
16-108.5(b)(1) of the Act $174.0 $244.6 $418.6 

 

Staff Ex. 9.0, 3-5.  

Therefore, the Commission approves ComEd’s reporting of EIMA Investments.   

b. Reconciliation Year Plant Additions 

In direct testimony, Staff recommended that ComEd (1) beginning with the next 
formula rate update, identify by category cumulative actual investments made under 
Section 16-108.5(b)(1) of the Act in addition to the annual actual investments for each 
year, and (2) in the current proceeding, file an investment summary by category of 
cumulative actual and projected investments for each of the 10 years of EIMA.  ComEd 
accepted Staff’s recommendations, and has worked with Staff to develop agreed 
reporting templates.  No other intervenor contested this issue.  Therefore, the 
Commission approves ComEd’s reporting of Reconciliation Plant Year Additions.   
 

c. Contributions to energy low-income and support 
programs 

The Company is required by Section 16-108.6 of the Act to make contributions to 
the Illinois Science and Energy Innovation Trust on an annual basis.  The statute allows 
the utility to recover 70% of the contribution through rates.  220 ILCS 5/16-108.6(f).  The 
Company had originally recorded the recoverable portion of the required donation to an 
A&G account to which the Wages and Salaries allocator was applied.  Applying the 
allocation factor to the required contribution results in the recovery of less than the 70% 
allowed by law.  To correct this, the Company has removed the recoverable amount of 
the required donation from A&G and included it as a Customer Accounts expense.  Staff 
agreed with the Company’s proposed treatment of the required donation.  This issue is 
not contested.  Therefore, the Commission approves ComEd’s reporting of 
Contributions to Energy Low-Income and Support Programs.   
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C. Potentially Contested Issues 

1. Use of Rate Formula Template / Traditional Schedules 
for Analysis of Adjustments / Disallowances 

ComEd’s Position 
 

ComEd explains that its rate formula was first approved by the Commission in 
Docket No. 11-0721.  While this formula has not been substantively altered since its 
establishment, it was modified pursuant to the direction of the General Assembly in light 
of PA 98-0015, which became effect on May 22, 2013.  PA 98-0015 required that 
specific corrections be made to the formula and revenue requirements established 
under the prior uncorrected formula.  The Rate Formula template defines the process of 
calculating each revenue requirement and specifies how each input affects it.  ComEd 
maintains that because the Commission-approved Rate Formula must be used to 
calculate the final revenue requirement, the template must be used by all parties when 
presenting and analyzing proposed revenue requirement adjustments or disallowances.   
 

ComEd emphasizes that this docket is not designed to challenge or revise the 
Rate Formula template, but is instead intended to reflect the new and updated data 
used to populate that formula.  According to ComEd, the use of the formula rate 
template is the only way to determine the actual impact of a proposed disallowance, as 
changes to one part of the formula calculation often results in changes to other parts of 
the formula.   
 

ComEd argues that Staff makes proposals that are incompatible with and cannot 
be adopted without changing the substance of the Commission-approved formula.  
These proposals request a deviation from the rate formula expressly approved by the 
Commission, and request the Commission to find that “the ‘traditional’ revenue 
requirement schedules should continue to be used for both the analysis of adjustments 
and disallowances and for the presentation of the Commission’s final revenue 
requirements.”  Staff Initial Brief at 67.  Staff bases this request on its claim that the 
Commission-approved formula rate template “does not provide for the input of 
adjustments into the formula rate revenue requirement calculations.”  Id. at 67-68.   
 

ComEd asserts that these concerns are unfounded; not only is the Rate Formula 
template the only way to determine the actual impact of a proposed adjustment or 
disallowance, the template is more transparent and less subject to error than the 
traditional schedules proposed by Staff.  ComEd further explains that it has established 
that the values resulting from the rate formula are mathematically correct, and that the 
formula is functioning as intended.  Moreover, ComEd has committed to transparency 
with regards to the rate formula, and stated that it will provide a clear list of adjustments 
to all concerned parties.  Among other things, this list would identify the agreed 
adjustments, the source of the adjustments, and where the adjustments would be 
located within the formula rate itself.   
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Lastly, ComEd points to the fact that EIMA ratemaking is currently in its third 
year, and that the Rate Formula template is neither new nor untested.  The rate formula 
is well-established and effective, and while parties have been given two years to adjust 
to the template, they cannot continue to disregard the Rate Formula template that has 
been specifically approved by this Commission.   
 
 Staff’s Position 
 

Staff submits that the Commission should find that the “traditional” revenue 
requirement schedules should continue to be used for both the analysis of adjustments 
and disallowances and for the presentation of the Commission’s final revenue 
requirements.  Unlike the Commission’s traditional revenue requirement schedules, the 
formula rate template does not provide for the input of adjustments into the formula rate 
revenue requirement calculations.  Further, it is unknown how to conduct a 
determination of what adjustments, if any, have been made to the formula rate inputs.   
  

Staff adds that this issue was previously litigated in Docket No. 12-0321 and was 
specifically addressed in the Commission’s Order in that proceeding.  There, the 
Commission concluded that “traditional” revenue requirement schedules should be 
utilized.  In support of its conclusion, the Commission stated that “use of the traditional 
schedules provides transparency to the formula rate proceeding in that the traditional 
schedules show all of the adjustments made by the parties, the ALJs and the 
Commission.”  Commonwealth Edison Co., ICC Order Docket No 12-0321, 105 
(December 19, 2012).   
 

Staff explains that in ComEd’s attempt to provide evidence to sway the 
Commission from its prior conclusion, ComEd pointed to two inadvertent “errors” it 
noted within Staff’s use of the traditional schedules in direct testimony to determine 
ComEd’s revenue requirement.  Staff responds that it was not the only party to make 
inadvertent errors in its preferred revenue requirement presentation.  ComEd also made 
errors in its own revenue requirement calculations.  Given the enormous complexity of 
the ComEd formula rate revenue requirement calculation, including over 30 pages of 
formula rate schedules and appendices and over 150 pages of supporting workpapers, 
and considering the relative newness of the formula rate legislation, it is understandable 
that all parties could experience minimal issues in producing their preferred revenue 
requirements.  Staff’s testimony provides but one example of the machinations of 
appendices, schedules and workpapers necessary for parties to validate which 
adjustments at issue the Company accepts versus contests.  Staff contends that the 
minimal errors incurred by both ComEd and Staff do not provide adequate reason to 
depart from past Commission practice – to the contrary, the two competing revenue 
requirement presentations provide necessary checks upon one another. 
 

Commission Analysis and Conclusion 
 

Exception No. 14 
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The Commission concurs with ComEd that the rate formula template must be 
used by all parties when analyzing proposed adjustments and disallowances.  Staff’s 
proposals contradict the Commission’s Order in Docket No. 11-0721, which approved 
ComEd’s rate formula, as well as PA 98-0015.  Moreover, in Docket No. 13-0386, the 
Commission approved ComEd’s revised formula rate tariff sheets, the resulting 
complete rate formula template populated with the updated data called for by 
PA 98-0015, and certain informational sheets. 

 
We disagree with Staff’s claim that the formula rate schedules are in their 

infancy; Staff has had adequate time to adjust to the structure and requirements of the 
rate formula template.  In addition, we note that although the formula rate schedules do 
not reflect adjustments and disallowances as separate line items, as the “traditional” 
schedules do, ComEd’s commitment to transparency and provision of a chart tracking 
such agreed adjustments and disallowances (ComEd Ex. 14.07) remedies this concern. 

 
For the above reasons, the Commission rejects Staff’s proposed reliance on 

“traditional” schedules, and requires all parties to rely on the Rate Formula template 
when analyzing proposed revenue requirement adjustments or disallowances.   

 
The formula rate template does not provide for the input of adjustments into the 

formula rate revenue requirement calculations.  The Commission agrees with Staff and 
finds that we adequately dealt with this issue in Docket No. 12-0321 where we held that 
the “traditional” revenue requirement schedules should be used for both the analysis of 
adjustments and disallowances and for the presentation of the Commission’s final 
revenue requirements.  Echoing the Commission’s ruling in Docket No. 12-0321, we 
continue to find that traditional schedules create the necessary transparency for formula 
rate proceedings by showing all of the adjustments made by the parties, the ALJs and 
the Commission.   

XII. CONCLUSION 

For the reasons stated herein, the Commission approves Commonwealth Edison 
Company’s annual formula rate update and revenue requirement reconciliation, 
including the ROE Collar adjustment relating to 2012, to be applicable to delivery 
services provided by ComEd beginning on the first day of its January 2014 billing 
period, subject to ComEd’s final compliance filing and the rulings in this Order.   

XIII. FINDINGS AND ORDERING PARAGRAPHS 

The Commission, having considered the entire record herein and being fully 
advised in the premises, is of the opinion and finds that:  

(1) Commonwealth Edison Company is an Illinois corporation engaged in the 
transmission, distribution, and sale of electricity to the public in Illinois and 
is a public utility as defined in Section 3-105 of the Public Utilities Act;  



13-0318 

95 

(2) the Commission has jurisdiction over the parties and the subject matter 
herein;  

(3) the recitals of fact and conclusions of law reached in the prefatory portion 
of this Order are supported by the evidence of record and are hereby 
adopted as findings of fact and conclusions of law; the Appendices 
attached hereto provide supporting calculations;  

Exception No. 15 (applies to Findings (4), (6), and (8)) 

(4) for purposes of this proceeding, as adjusted, Commonwealth Edison 
Company‘s rate base is $6,389,083262,000 for the 2012 Reconciliation 
Year Revenue Requirement and $6,701,538702,419,000 for the Initial 
2014 Rate Year Revenue Requirement; 

(5) the rate of return which Commonwealth Edison Company should be 
allowed to earn on its net original cost rate base is 6.94% for both the 
2012 Reconciliation Revenue Requirement and the 2014 Rate Year Initial 
Revenue Requirement, this rate of return incorporating a return on 
common equity of 8.72%, on long-term debt of 5.39%, and on short term 
debt of 0.50%; 

(6) the rates of return set forth in Finding (5) result in tariffed operating 
revenues of $2,261,815361,814,000 (reflecting the reconciliation and ROE 
Collar adjustments) and net annual operating income of  
$443,402465,147,000 (both figures reflecting the reconciliation and ROE 
Collar adjustment); 

(7) the Commission, based on ComEd’s proposed original cost of plant in 
service as of December 31, 2012, before adjustments, of 
$15,654,123,000, and reflecting the Commission’s determination adjusting 
that figure, unconditionally approves $15,654,123,000 as the composite 
original cost of jurisdictional distribution services plant in service as of 
December 31, 2012;  

(8) Commonwealth Edison Company is authorized to place into effect tariff 
sheets and associated informational sheets designed to produce annual 
tariffed revenues of $2,132,543361,814,000 (in addition to the 
$129,272,000 of Other Revenues), which represent an increase of 
$102,550353,107,000 over total revenues established in Docket 12-0321 
for the 2013 Rate Year Net Revenue Requirement (when adjusted for 
PA 98-0015); such revenues in addition to other revenues will provide 
ComEd with an opportunity to earn the rates of return set forth in Finding 
(5); 

(9) the determinations regarding other subjects contained in the prefatory 
portion of this Order are reasonable for purposes of this proceeding; the 
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compliance filing to be filed by Commonwealth Edison Company shall 
incorporate such determinations to the extent applicable; 

(10) new charges authorized by this Order shall become effective beginning 
with the first day of the January 2014 monthly billing period consistent with 
the requirements set forth in Section 16-108.5 of the Act; Commonwealth 
Edison Company shall be allowed four business days after the issuance of 
this Order to submit its compliance filing for informational purposes; the 
new tariff sheets and associated informational sheets authorized to be 
filed by this Order shall take effect the next business day after the date of 
filing, with updated charges listed on said tariff sheets, and associated 
informational sheets to be effective with the first day of the January 2014 
monthly billing period; Commonwealth Edison Company shall provide 
supporting work papers to the Staff of the Commission concurrently with 
such informational compliance filing; 

(11) that the approved 2014 Rate Year Initial Revenue Requirement includes 
$244,597,002 of projected plant additions expected to be placed in service 
in 2013 by ComEd in compliance with, or in meeting, the infrastructure 
investment requirements of Section 16-108.5(b) of the Act. These are 
projected costs and will be reconciled to actual costs in a future formula 
rate update and reconciliation filing. The detail of these projected plant 
additions in the categories as required by Section 16-108.5(b)(1) are as 
follows: 

Distribution infrastructure improvements  
(URD program, mainline cable system  
refurbishment and replacement program,  
Ridgeland 69kV cable replacement program)  $126,506,245 
Training facility construction or upgrade  
programs (construction of training facilities  
program)  $0 
Wood pole inspection, treatment, and  
replacement  20,885,330 
Reducing the susceptibility of storm-related  
damage (storm hardening program)  19,729,195 
Total electric system upgrades, modernization  
programs, and training facilities  $167,120,770 
Additional smart meters  $ 0 
Distribution automation and associated  
cyber secure data communication network  61,718,680 
Substation micro-processor relay upgrades  15,757,552, 
Total upgrade and modernization of transmission  
and distribution infrastructure and Smart Grid   
electric system upgrades  $77,476,232 
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Total projected incremental 2013 plant  
additions in compliance with Section 16-  
108.5(b)(1) of the PUA  $244,597,002 

(12) that the approved Reconciliation Revenue Requirement for 2012 includes 
$173,966,069 of plant additions placed in service in 2012 by ComEd in 
compliance with, or in meeting, the infrastructure investment requirements 
of Section 16-108.5(b) of the Act. The detail of these actual plant additions 
in the categories as required by Section 16-108.5(b)(1) are as follows: 

Distribution infrastructure improvements  
(URD program, mainline cable system  
refurbishment and replacement program,  
Ridgeland 69kV cable replacement program)  $92,773,001 
Training facility construction or upgrade  
programs (construction of training facilities  
program)  2,400,034 
Wood pole inspection, treatment, and  
replacement  9,415,472 
Reducing the susceptibility of storm-related  
damage (storm hardening program)  24,578,469 
Total electric system upgrades, modernization  
programs, and training facilities  $129,166,976 

Additional smart meters  $68,030 
Distribution automation and associated  
cyber secure data communication network  37,775,047 
Substation micro-processor relay upgrades  6,956,016 
Total upgrade and modernization of transmission  
and distribution infrastructure and Smart Grid   
electric system upgrades  $44,799,093 
Total actual incremental 2012 plant  
additions in compliance with Section 16-  
108.5(b)(1) of the PUA  $173,966,069 

(13) In its direct case in all future formula rate update cases, ComEd shall file a 
set of schedules showing: (A) total BSC amounts charged on ComEd’s 
ledger by FERC Account bifurcated between direct and indirect charges; 
(B) a listing of BSC amounts charged on ComEd’s ledger by the Modified 
Massachusetts Formula (“MMF”) allocator as well as the top five BSC 
allocators other than MMF; (C) BSC amounts charged on ComEd’s ledger 
that are included in the distribution revenue requirement operating 
expenses with an estimated categorization between amounts (i) directly 
charged, (ii) indirectly charged via the MMF, and (iii) indirectly charged via 
a non-MMF factor; and (D) BSC amounts charged on ComEd’s ledger that 
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are included in the distribution revenue requirement rate base with an 
estimated categorization between amounts (i) directly charged, (ii) 
indirectly charged via the MMF, and (iii) indirectly charged via a non-MMF 
factor.  The data in these schedules should reflect the prior year actual 
costs as reflected in the revenue requirement filed in the direct case.  
Examples of these schedules are included in Staff direct testimony in this 
proceeding (Staff Ex. 4.0 Attachments A and B).  If BSC data changes as 
a result of the final BSC FERC Form 60 filing, ComEd shall file updated 
schedules within 5 business days of the BSC FERC Form 60 filing.   

ComEd shall provide a copy of BSC’s formal management model 
documentation related to the calculation of the MMF to the Manager of the 
Commission’s Accounting Department no later than March 1, 2014; and 
ComEd shall provide a copy of ComEd’s management model 
documentation related to ComEd’s review of the results of BSC’s MMF 
calculation to the Manager of the Commission’s Accounting Department 
no later than March 1, 2014.   
 
In all future formula rate update cases, ComEd shall notify Staff 
immediately if BSC requests a FERC Form 60 extension, and at that time 
shall offer a plan on how to reflect any potential changes into that 
proceeding based on the facts and circumstances of the extension, if 
granted.   
 

IT IS THEREFORE ORDERED that the updated charges in ComEd’s initial filing 
shall not go into effect.   

IT IS FURTHER ORDERED that Commonwealth Edison Company is authorized 
to file a compliance filing in accordance with Findings (8), (9), and (10) and the prefatory 
part of this Order, applicable to service furnished on and after the effective date of said 
compliance filing, with updated charges to be effective with the first day of the January 
2014 monthly billing period; work papers supporting the compliance filing shall be 
provided to the Staff of the Commission concurrently with the filing of said compliance 
filing. 

IT IS FURTHER ORDERED that the approved revenue requirement set forth in 
Finding 8 above reflects $173,966,069 of plant additions placed in service in 2012 by 
ComEd, and $244,597,002 of projected plant additions expected to be placed in service 
in 2013 by ComEd, in compliance with or in meeting the infrastructure investment 
requirements of Subsection 16-108.5(b) of the Act.   

IT IS FURTHER ORDERED that any motions, petitions, objections, and other 
matters in this proceeding which remain outstanding are hereby disposed of consistent 
with the conclusions herein.   
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IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law.   

DATED:        November 15, 2013 
BRIEF ON EXCEPTIONS DUE:     November 22, 2013 
REPLY BRIEF ON EXCEPTIONS DUE:    November 27, 2013 
 
         Glennon Dolan 
         D. Ethan Kimbrel 
         Administrative Law Judges 
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