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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Annual formula rate update and revenue 
requirement reconciliation under Section 16-
108.5 of the Public Utilities Act. 

: 
: 
: 
: 
: 

No. 13-0318 

BRIEF ON EXCEPTIONS OF 
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”), by its counsel, under Section 10-111 of 

the Public Utilities Act (the “Act”), 220 ILCS 5/10-111, 83 Ill. Admin. Code § 200.830, and the 

order of the Administrative Law Judges (“ALJs”), submits this Brief on Exceptions (“BOE”) to 

the ALJs’ Proposed Order (“Proposed Order” or “PO”).  ComEd’s proposed Exceptions 

language is set forth in its separate simultaneously filed Exceptions to the Proposed Order. 

I. INTRODUCTION 

This is the third ComEd annual formula rate filing under the Energy Infrastructure 

Modernization Act (“EIMA”).1  While certain legal issues remain on appeal from prior formula 

rate orders, the scope of disputes has narrowed significantly and a number of potential issues 

have been resolved by consensus or to reduce or simplify the issues.  This reduction in contested 

issues and increased regulatory predictability is one of the major benefits for utilities and 

customers alike of the formula rates authorized by EIMA. 

One critical concern presented in this case was Staff’s and intervenors’ targeted efforts to 

modify the rate formula, even though formula modification is not within the legal scope of this 

Docket.  Staff, however, in order to narrow the issues, backed away from its proposal in favor of 

                                                 
1  “EIMA” refers to the Energy Infrastructure Modernization Act, Public Act (“PA”) 97-0616, as amended 

by PA 97-0646 and PA 98-0015, and the changes and additions it made to the Illinois Public Utilities Act (“PUA”).  
Public Act (PA) 98-0015, previously known as Senate Bill (“SB”) 9, became law on May 22, 2013. 
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resolution outside this Docket.  The Proposed Order correctly rules out changes to the formula in 

this Docket, except it mistakenly contradicts itself as to the earlier Staff position in a later section 

of the Proposed Order.  The Proposed Order rightly uses the correct reconciliation year and Rate 

Year and does not adopt a proposal of CCI2 to use the wrong year in the reconciliation 

component of this Docket. 

The number of remaining disputed revenue requirement issues is limited, but it is 

important to get them right.  ComEd has submitted suitable Exceptions.  ComEd also has 

submitted appropriate technical Exceptions on points where the Proposed Order recommendation 

is correct but its supporting language needs clarification or correction, and to note that Finding 

and Ordering Paragraphs and Appendices should be conformed to reflect substantive changes. 

II. OVERALL REVENUE REQUIREMENT 

The Proposed Order (at 2-4) correctly describes the three overall components of the 2014 

Rate Year Net Revenue Requirement, and it accurately states ComEd’s and Staff’s respective 

figures for the three components and the resulting total.  As to ComEd, the figures for the three 

overall components, which were supported by the testimony of ten witnesses and the exhibits 

they sponsored, are $2,189,267,000 for the 2014 Initial Rate Year Revenue Requirement, 

$179,433,000 for the 2012 reconciliation adjustment including the time value of money, and 

($6,885,000) for the ROE Collar adjustment, yielding a figure of $2,361,814,000 for the 2014 

Rate Year Net Revenue Requirement.  PO at 3-4; see also, e.g., ComEd Init. Br. at 3-4.  The 

Proposed Order elsewhere recommends different figures for the first two components, and thus 

recommends a different total.  Those points are addressed in the applicable Sections below. 

                                                 
2  CUB, the City of Chicago, and the IIEC, jointly. 



 3 

III. SCOPE OF THIS PROCEEDING 

Exception No. 1 

ComEd does not disagree with the statements of the Proposed Order (at 4) regarding the 

scope of this proceeding, but believes that further detail should be added in order to sufficiently 

identify and clarify the issues and subjects addressed here and their resolution.  More 

specifically, ComEd’s proposed additional language: 

• Clarifies the ruling on the Commission’s lack of authority to change the rate 

formula in the instant case with respect to the subject of the cash working capital 

requirement in rate base; 

• Briefly discusses the reconciliation process, which here reconciles 2012 actual 

costs against the revenue requirements used to set the rates in effect in 2012,  and 

adds an explicit ruling rejecting CCI’s claim that there is a mismatch between the 

reconciliation year and the Rate Year; 

• Adds a statement regarding the “original cost finding” made later in the Proposed 

Order; and 

• Adds appropriate language regarding ComEd’s preservation of the issues on 

which it has pending appeals from the Commission’s orders in its first two 

formula rate proceedings.3 

The first point would clarify the application of the principle that the rate formula is not 

subject to modification by the Commission here, because the Proposed Order is inconsistent on 

that point with respect to cash working capital as discussed in Section IV.B.2 of this Brief on 

Exceptions. 

                                                 
3  ICC Docket No. 11-0721 and ICC Docket No. 12-0321. 



 4 

The second point is warranted because the Proposed Order approves and uses the correct 

reconciliation year and Rate Year but does not contain an explicit statement rejecting CCI’s 

erroneous claim to the contrary.  CCI’s claim is not just incorrect, it is frivolous.  The law 

requires the reconciliation year and Rate Year that ComEd has applied here, which also is 

consistent with the determinations in ICC Docket Nos. 11-0721 and 12-0321.  CCI’s misreading 

out of context a statement in the Order on Rehearing in ICC Docket No. 12-0321 is wrong.  

ComEd Rep. Br. at 11-16; see also ComEd Init. Br. at 8-10.  CCI’s position also makes no sense 

because the reconciliation legally must be based on actual costs, and the actual costs of 2013 by 

definition are not known in a formula rate proceeding filed and to be determined in 2013.  Staff 

agrees with ComEd regarding what are the right years.  Staff Rep. Br. at 4.  The Proposed Order 

agrees with ComEd and Staff, because its determinations all are based on use of the 2012 

reconciliation year and the 2014 Rate Year.  E.g., PO at Appendices A and B. 

The Proposed Order (at 87 in Finding (7)) makes an “original cost finding” consistent 

with the uncontested positions of ComEd and Staff.  E.g., ComEd Init. Br. at 10-11.  The issue 

was briefed here, so an explicit statement in the Proposed Order is appropriate. 

Finally, ComEd in both testimony and briefing expressly preserved the issues it has 

raised and that remain pending in its appeals from the Commission’s orders in ICC Docket 

Nos. 11-0721 and 12-0321.  To avoid confusion, however, ComEd’s stated revenue requirements 

reflect the applicable rulings from which it has appealed, while also presenting data showing the 

results if its legal positions were to be accepted.  ComEd Init. Br. at 11-12.  The final Order 

should contain an express finding on this subject.  Exception No. 1 should be adopted. 
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IV. RATE BASE 

A. Overview 

ComEd fully supported its 2012 Reconciliation Year rate base figure of $6,389,262,000 

and its 2014 Initial Rate Year rate base figure of $6,702,419,000 through the testimony of 

multiple witnesses.  E.g., ComEd Init. Br. at 12-13. 

The Proposed Order recommends figures of $6,389,083,000 and $6,701,538,000 based 

on its recommendations relating to: (1) the cash working capital adjustment discussed in 

Section IV.C.2 of this Brief on Exceptions; and (2) derivative impacts referenced in 

Section IV.C.3 of the Proposed Order that follow from the adjustments discussed in 

Sections V.C.4 and V.C.5 of this Brief on Exceptions.  PO at 86 and Appendix A, Schs. 3 FY, 

4 FY, and 10 FY, and Appendix B, Schs. 3 RY, 4 RY, and 10 RY.  ComEd’s figures should be 

approved because they are correct, as explained in the applicable Sections below. 

C. Potentially Contested Issues 

1. Plant in Service 

c. Functionalization / Use of W&S Allocator 

ComEd notes that this is one of the subjects on which it has preserved the issues it has 

raised in its pending appeals.  See Section III of this Brief on Exceptions. 

2. Cash Working Capital 

Exception No. 2 

ComEd’s Exception No. 2 addresses two aspects of the Proposed Order’s findings 

relating to cash working capital (“CWC”) in rate base.  See PO at 18.  The first part of the 

Exception adds a clarifying sentence.  The second part of the Exception removes and replaces 

language that recommends a second CWC calculation.  That recommendation is legally 

incorrect, contrary to the evidence, contrary to Staff’s testimony in ComEd’s 2012 formula rate 
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case, and contrary to a different section of the Proposed Order (at 4).  That recommendation 

results in an incorrect reduction of $703,000 from the 2014 Initial Rate Year rate base. 

First, the Proposed Order implicitly agrees with ComEd and Staff that the final approved 

CWC figure in rate base should reflect the leads and lags approved by the Commission in ICC 

Docket No. 11-0721, revised to reflect changes in law, and the applicable dollar figure inputs 

from the instant case, but the Proposed Order does not explicitly so state.  See PO at 15, 16, 18, 

and Appendix A, Sch. 10 FY, and Appendix B, Sch. 10 RY.  An explicit statement should be 

added to the Commission Analysis and Conclusion Section to avoid any potential confusion.  

That portion of Exception No. 2 should be adopted.  

Second, and more importantly, the Proposed Order (at 18) errs and contradicts itself in 

recommending adoption of a Staff proposal to change the approved rate formula relating to 

CWC.  The approved formula has a single CWC figure in rate base, and it is based on the 

reconciliation year.  The Proposed Order (at 18) would adopt a Staff proposal to add a second 

CWC figure, one that is based on the filing year.  Staff’s proposal is beyond the legal scope of 

this formula rate reconciliation and update proceeding under Section 16-108.5(d) of the Act, 220 

ILCS 5/16-108.5(d), for the reasons discussed in ComEd’s Initial Brief (at 5-8) and its Reply 

Brief (at 5-10).  Moreover, the recommendation on page 18 of the Proposed Order is contrary to 

its legal analysis of the same subject and proposal on page 4 of the Proposed Order, the latter of 

which properly finds the proposal to be beyond the legal scope of this case under 

Section 16-108.5(d). 

Staff’s own Initial Brief (at 6) acknowledged that, under Section 16-108.5(d), the 

Commission has no authority in annual formula rate update and reconciliation proceedings “to 

consider or order any changes to the structure or protocols of the performance-based formula rate 
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approved pursuant to subsection (c) of this Section.”  Staff made the novel argument that that 

principle only applies to the portion of the rate formula that is set forth in tariff pages, and thus 

permits a change in the formula as to the CWC calculation (see Staff Init. Br. at 6-7) as long as it 

does not change the part of the formula stated in the tariff.  Staff’s argument is contrary to the 

plain language of Section 16-108.5(d), past Commission decisions, the evidence in the current 

case, and the Staff testimony on the same exact point in ComEd’s 2012 formula rate case.  

ComEd Rep. Br. at 5-10.  Staff’s rebuttal witness admitted that the proposal would require a 

change in the rate formula.  Kahle Reb., Staff Ex. 8.0, 8:138-152.  Moreover, the Proposed 

Order’s recommendation of the Staff proposal is inconsistent with Staff’s position in its Initial 

Brief.  Staff there indicated that – for purposes of this docket only and in an effort to narrow 

contested issues – it “is not contesting the Company’s position that changes to the CWC 

schedules should be made outside of this proceeding.”  Staff Init. Br. at 7. 

Furthermore, Staff’s proposal lacks merit, in any event.  The proposal unnecessarily adds 

complexity to the already-complex CWC calculation.  ComEd Init. Br. at 27.  Moreover, the 

proposal involves only a very small portion of the 2014 Rate Year Net Revenue Requirement in 

the instant case, 0.04%.  Id.  Finally, and most importantly, the actual CWC costs of the Rate 

Year will be reconciled in a later Docket, so, while the Proposed Order (at 18) expresses a desire 

for accuracy, any virtue of Staff’s proposal is of an interim nature only and certainly does not 

warrant interfering with the approved formula.  ComEd Init. Br. at 27-28.  The portion of 

Exception No. 2 addressing the Staff proposal should be adopted. 

ComEd’s properly calculated CWC requirement in rate base is $8,022,000, before 

factoring in any derivative changes in inputs due to recommended rulings on operating expense 

issues that affect the CWC requirement.  ComEd Init. Br. at 25-28.  That figure should be 
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adopted.  The Proposed Order errs by reducing the 2014 Initial Rate Year rate base by $624,000.  

Proposed Order Appendix A, Sch. 3 FY, line 7, col. (c), and Sch. 10 FY, page 1, line 40.  The 

Appendices to the Proposed Order should be corrected in accordance with the above discussion.  

V. OPERATING EXPENSES 

A. Overview 

Exception No. 3 

ComEd fully supported its properly calculated actual 2012 total operating expenses, as 

adjusted for the projected 2013 plant additions, before income taxes, of $1,678,970,000.  ComEd 

Init. Br. at 29. 

The Proposed Order recommends a figure of $1,677,104,000 based on disallowances 

regarding: (1) certain rate case expenses discussed in Section V.C.1.d of this Brief on 

Exceptions, (2) certain 2012 incentive compensation items discussed in Section V.C.2 of this 

Brief on Exceptions, and (3) certain payroll taxes and pension costs associated with certain past 

incentive compensation disallowances discussed in Sections V.C.4 and V.C.5 of this Brief on 

Exceptions.  PO, Appendix A, Sch. 1 FY, line 18, col. (i).  ComEd submits Exceptions to those 

disallowances, as explained below. 

ComEd also submits a technical Exception here, however, because the Proposed Order 

(at 19) refers to a Staff figure of $1,851,001,000 that is after income taxes, not before income 

taxes.  Staff Init. Br., Appendix A, Sch. 1 FY, line 22, col. (i).  A proper “apples to apples” 

comparison requires Staff’s figure of $1,676,586,000 to be considered along-side ComEd figure 
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of $1,678,970,000.  Id. at line 18, col. (i).  Accordingly, Exception No. 3 should be adopted in 

order to present a proper comparison of figures.4 

B. Potentially Uncontested Issues 

1. Transmission Legal Fees 

Exception No. 4 

In the Proposed Order, the paragraph that appears under “Transmission Legal Fees” 

appears to be a typographical error as it reproduces the paragraph above it, related to “Outside 

Services Employed.”  PO at 21.  ComEd proposes a technical change to correct this error by 

deleting the paragraph and inserting a new paragraph accurately reflecting the agreed adjustment 

relating to the Transmission Legal Fees.  Exception No. 4 should be adopted. 

C. Potentially Contested Issues 

1. Rate Case Expenses 

Exception No. 5 

ComEd proposes inserting an overview paragraph at the beginning of the Rate Case 

Expense section of the Proposed Order, explicitly stating the Commission finding pursuant to 

Section 9-229 of the Public Utilities Act, 220 ILCS 5/9-2229, as discussed in Madigan v. Illinois 

Commerce Comm’n, 2011 IL App (1st) 101776 ¶ 51 (2012).  Exception No. 5 should be adopted. 

                                                 
4  Conversely, if the Commission wishes to compare after income taxes figures, then ComEd’s figure of 

$1,853,391,000 (ComEd Ex. 14.01, Sch FR A-1, lines 11+15+18+19) should be compared to the Staff above figure 
of $1,851,001,000. 
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d. Other 

(i) SFIO Consulting 

Exception No. 6 

The Proposed Order (at 33) recommends excluding $42,383 of SFIO costs from the 

revenue requirement.  ComEd believes that these costs are recoverable for the reasons stated in 

its Initial and Reply Briefs and takes exception to the Proposed Order’s recommendation.  

ComEd Init. Br. at 42-43; ComEd Reply Br. at 30.  Exception No.  6 should be adopted. 

2. Incentive Compensation Program Expenses 

a. Long-Term Performance Share Awards Program (“LTPSAP”) 

Exception No. 7 

The Proposed Order disallows 100% of ComEd’s LTPSAP expenses on the grounds that 

EIMA specifically prohibits recovery of these incentive compensation expenses because they are 

only an approximation of the portion of LTPSAP expenses related to Exelon’s company-wide 

operational performance.  See PO at 43.  The Proposed Order thus takes issue with:  (1) the 

approximation of the portion of the LTPSAP award that ComEd attributes to operational metrics; 

and (2) the fact that the award relates not only to ComEd’s operational performance, but the 

operational performance of other Exelon subsidiaries as well.  ComEd takes exception to the 

conclusion on this issue because it misinterprets the governing law and the undisputed facts.   

Regarding the Proposed Order’s first issue, the Commission itself has recognized that “in 

the absence of evidence indicating an appropriate cost recovery from 100% recovery to 100% 

denial, the Commission is authorized to choose an appropriate amount.”  Commonwealth Edison 

Co v. Illinois Commerce Comm’n, et al., 405 Ill. App. 3d 389, 401, 937 N.E. 2d 685, 700 (2d 

Dist. 2010).  Succinctly stated, the Appellate Court, the Commission, and ComEd agree that 
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once ComEd has identified recoverable cost items, then the Commission cannot treat them as 

zero.  Id. at 398-401.  Here, a portion of ComEd’s LTPSAP expenses is an identified recoverable 

cost item.   

EIMA specifically provides that incentive compensation “based on the achievement of 

operational metrics, including metrics related to budget controls, outage duration and frequency, 

safety, customer service, efficiency and productivity, and environmental compliance” is 

recoverable.  220 ILCS 5/16-108.5(c)(4)(A).  It is undisputed that ComEd’s LTPSAP is incentive 

compensation based in part on the achievement of allowable operational metrics.  Specifically, 

the evidentiary record in this case shows that the LTPSAP contains operational metrics, 

including goals related to CAIDI and SAIFI (both of which are related to outage duration and 

frequency, safety, and customer service).  Bridal Tr. at 272:6-10 (Oct. 1, 2013); ComEd Cross 

Ex. 30 at 2013 CFRU 0004700; Fruehe Reb., ComEd Ex. 14.0, 14:306-15:318; Bridal Dir., Staff 

Ex. 1.0, 27:569-578.  The evidence also shows that ComEd met or exceeded the goals related to 

these metrics and that ComEd’s performance against the “outage frequency” metric was “its best 

on record.”  ComEd Cross Ex. 30 at 2013 CFRU 0004700; Fruehe Reb., ComEd Ex. 14.0, 

15:316-318; AG Ex. 1.9, p. 2.   

The dispute in this Docket concerns the dollar value of ComEd’s LTPSAP expenses that 

are based on the permissible metrics.  This uncertainty as to the exact figure that is allowable 

does not permit the Commission to disallow these expenses in their entirety.  While this may be a 

reason to accept Staff’s initial proposed allowance of only 13.6% as opposed to ComEd’s initial 

request for 50% of the expenses, it certainly is not a basis to treat these expenses as zero.  

Moreover, contrary to the conclusion in the Proposed Order, EIMA does not contain any 

language requiring more precise evidentiary support.  Rather, EIMA provides that incentive 
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compensation is recoverable if it is “based on the achievement of operational metrics.”  220 

ILCS 5/16-108.5(c)(4)(A).  EIMA does not state that every dollar of incentive compensation 

must be specifically tied beyond a shadow of a doubt to the achievement of operational metrics.  

Id.   

ComEd has provided substantial evidence to support the conclusion that a portion of its 

LTPSAP expenses are recoverable.  Specifically, the evidence shows that the compensation 

committee – the group that determines the LTPSAP awards – considered the fact that ComEd 

met or exceeded the operational goals.  Bridal Tr. at 273:21-25 (Oct. 1, 2013); ComEd Cross 

Ex. 30 at 2013 CFRU 0004692.  The evidence further shows that in determining the 2012 

awards, the compensation committee was provided with suggested scores, importance rankings, 

and weighted scores for each metric.  Bridal Tr. at 274:1-275:8 (Oct. 1, 2013); ComEd Cross 

Ex. 30 at 2013 CFRU 0004702.  The operational metrics were given the second highest score, 

the second highest importance rank, and the second highest weighted score.  Id.  No evidence 

exists that would support an inference that the compensation committee disregarded this 

suggested scoring and weighting in determining the LTPSAP awards.   

Regarding the Proposed Order’s second issue, the LTPSAP does contain ComEd specific 

operational goals and benchmarks.  See AG Ex. 3.3 (CONFIDENTIAL) at 9 (showing ComEd 

specific benchmarks for 2012 regarding operational excellence metrics CAIDI and SAIFI).  

Further, the evidence shows that ComEd exceeded these benchmarks.  Id.  The fact that other 

Exelon subsidiaries also participate in the LTPSAP and also exceeded their operational 

benchmarks does not transform the LTPSAP into unrecoverable incentive compensation.  

Indeed, while EIMA specifically prohibits incentive compensation “based on net income or an 

affiliate’s earnings per share,” EIMA does not prohibit incentive compensation that is in some 
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way related to an affiliate’s operational metrics.  See 220 ILCS 5/16-108.5(c)(4)(A).  The 

application of the LTPSAP across the Exelon family of companies is simply not a basis to 

disallow this incentive compensation that is otherwise recoverable.   

For the reasons set forth above and those discussed in detail in ComEd’s Initial Brief (at 

44-48) and its Reply Brief (at 32-33), the Proposed Order’s 100% disallowance should be 

rejected.  At a minimum, Staff’s original proposal of 13.6% finds support in the record and is a 

reasonable percentage to allow.  To simply disallow ComEd’s LTPSAP expenses in their entirety 

would be reversible error.  Exception No. 7 should be adopted. 

b. Energy Efficiency/Rider EDA 

Exception No. 8 

The Proposed Order disallows recovery of AIP expenses associated with ComEd energy 

efficiency employees (“EE AIP”) for the years 2009 – 2011, finding that ComEd had no 

authority to create a regulatory asset and that it is inappropriate to seek recovery of out of period 

costs.  PO at 47.  ComEd takes exception to the conclusion on this issue because it: 

(1) misinterprets the rulings of the Commission in prior rate cases regarding regulatory assets; 

and (2) results in ComEd being unable to recover costs the Commission has found to be just and 

reasonable.  

 First, contrary to the Proposed Order’s conclusion, ComEd’s recording of these costs as a 

regulatory asset is consistent with past Commission practice.  For example, prior to EIMA, 

ComEd recorded as a regulatory asset its costs associated with rate case expenses incurred prior 

to filing and during a rate case because it reasonably believed it would recover these costs in 

future periods.  See Commonwealth Edison Co., ICC Docket No. 05-0597 (Order July 26, 2006) 

at 47; see also Commonwealth Edison Co., ICC Docket No. 07-0566 (Order Sept. 11, 2008) 
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at 74: (regarding severance costs); Commonwealth Edison Co., ICC Docket No. 10-0467 (Order 

May 24, 2011) at 68 (regarding rate case expenses).  Importantly, no Commission order 

approving the creation of those regulatory assets was required.  Moreover, in Commonwealth 

Edison Co., ICC Docket No. 07-0566, the Commission, Staff, and ComEd agreed that there is no 

pre-requisite that the Commission must have specifically directed ComEd to create a regulatory 

asset in order to recover certain costs.  Commonwealth Edison Co., ICC Docket 07-0566 (Order 

Sept. 11, 2008) at 74.  (“Staff agrees with ComEd that there is no pre-requisite that the 

Commission must have specifically directed ComEd to create a regulatory asset associated with 

the recovery of its Exelon Way severance costs. … We agree with Staff and the Company that it 

was appropriate and necessary to create a regulatory asset to reflect the Commission’s decision 

in Docket 05-0597.”).  To now reject the EE AIP expenses based on the lack of approval for the 

creation of a regulatory asset would be inconsistent with these prior Commission findings.   

 Second, the Proposed Order errs in concluding that AIP costs incurred prior to 2012 are 

out of period costs that cannot be recovered in this docket.  The Proposed Order’s conclusion 

ignores the fact that these costs were not and could not have been expensed until 2012 – 

following the Commission’s order in ICC Docket No. 10-0537 – and that they have yet to be 

recovered through any mechanism.  To be clear: this is the first opportunity ComEd has had to 

recover these costs outside of Rider EDA, which provided ComEd with the assurance that these 

costs would be recovered in the future.  Despite that assurance, in the ICC Docket No. 10-0537 

Rider EDA proceeding, the Commission determined for the first time that these EE AIP costs 

should not in fact be recovered through Rider EDA.  ComEd thus sought to recover these EE 

AIP costs in the instant Docket.  Also, the Proposed Order correctly recognizes that EIMA 

explicitly allows for recovery of these costs, that they are prudent and reasonable, and that if they 
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are not recoverable through Rider EDA, they are recoverable in formula rate update proceedings.  

PO at 47; see also 220 ILCS 5/16-108.5(c)(4)(A).  

Disallowing the portion of costs attributable to the regulatory asset will therefore result in 

“trapped costs” that the Company is unable to recoup, contradicting the Commission’s prior 

finding that such costs are prudent, reasonable and can be recovered in rate case proceedings.  

These costs are properly reflected in ComEd’s 2012 FERC Form 1, are prudent and reasonable, 

and are recoverable in this Docket.  For the above reasons, ComEd takes Exception to the 

findings in the Proposed Order and urges the Commission to reconsider.  Exception No. 8 should 

be adopted. 

4.  Payroll Taxes 

Exception No. 9 

 The Proposed Order (at 57) concludes that ComEd’s payroll taxes associated with 

disallowed or excluded incentive compensation are not recoverable.  ComEd believes that this 

expense is recoverable for the reasons stated in its Initial Brief and takes exception to the 

Proposed Order’s conclusion.  ComEd Init. Br. at 54-55.  Exception No. 9 should be adopted. 

5. Pension Costs 

Exception No. 10 

 The Proposed Order (at 59) concludes that ComEd’s pension costs associated with 

disallowed or excluded incentive compensation are not recoverable.  ComEd believes that this 

expense is recoverable for the reasons stated in its Initial Brief and takes exception to the 

Proposed Order’s conclusion.  ComEd Init. Br. at 55-58; ComEd Reply Br. at 38-39.  Exception 

No. 10 should be adopted. 
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VII. RECONCILIATION 

B. Potentially Contested Issues 

2. WACC Gross-Up 

The Proposed Order (at 61) notes correctly that this issue will be decided in ICC Docket 

No. 13-0553.  The Proposed Order in the instant Docket does not gross up the reconciliation 

adjustment, however, and accordingly, ComEd preserves and does not waive its rights as to this 

subject in this Docket. 

IX. REVENUES 

A. Overview 

Exception No. 11 

ComEd submits a technical Exception here.  The Proposed Order (at 62) notes Staff’s 

figure of $2,316,138,000.  That figure is Staff’s figure for the 2014 Rate Year Net revenue 

requirement (1) before subtraction of the $129,272,000 recovered as Other Revenues and 

(2) before application of the 2012 reconciliation adjustment and the ROE Collar adjustment.  

Staff Init. Br., Appendix A, Sch. 1 FY, lines 1-5, col. (i) and (j).  Inclusion of that Staff figure 

here may be confusing, but if the Proposed Order is going to note that figure, then it also should 

note the comparable ComEd figure, which is $2,318,539,000.  ComEd Ex. 14.01, Sch FR A-1, 

line 21.  Exception No. 11 should be adopted. 

C. Potentially Contested Issues 

2. Billing Determinants 

Exception No. 12 

The Proposed Order (at 78) recommends adoption of the selective adjustment proposed 

by Staff and the AG to: (1) increase 2012 historical weather-normalized customer counts based 

on 2013 projected plant additions, while (2) making no adjustment for any change in usage per 
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customer in 2013 and instead continuing to use 2012 historical weather-normalized usage.  The 

Proposed Order notes this is the same methodology approved in ComEd’s 2011 and 2012 

formula rate cases.5  The Proposed Order then incorrectly states: “The Company has provided no 

additional information in this proceeding to justify a change in the methodology already 

approved by the Commission, nor any evidence to warrant any other adjustment to sales billing 

determinants.”  Staff’s and the AG’s proposal is unlawful and unsupported by the evidence.  

Worse, significant new evidence shows the proposal is one-sided and incorrect.  A composite 

exhibit of certain of the new evidence overlooked in the Proposed Order’s conclusion is attached 

hereto as Attachment 1.  The Proposed Order errs and must be corrected. 

a. The Commission Legally Must Use Historical 
Weather-Normalized Billing Determinants or, Alternatively, 
Must Make Consistent Adjustments 

The legal case for historical billing determinants is straightforward, and it is one of the 

issues now on appeal, as discussed in Section III of this Brief on Exceptions.  ComEd briefly 

elaborates upon its legal position here. 

Rates must be just and reasonable for the utility and its shareholders as well as for 

customers.  E.g., Business and Prof’al People for the Public Interest v. Illinois Commerce 

Comm’n, 146 Ill. 2d 175, 208, 585 N.E.2d 1032, 1045 (1991) (citing 220 ILCS 5/9-201(c).  See 

also, e.g., Johnson, Tr. 206:5-12.  A utility must be allowed the opportunity to recover its costs 

of delivery services.  220 ILCS 5/16-108(c).  That also is a basic principle under EIMA.  220 

ILCS 5/16-108.5(b).  Inflated billing determinants wrongly deny cost recovery. 

                                                 
5  ComEd has appealed the issue in each case.  ComEd does not waive its legal arguments on this subject, 

and states them briefly further below.  The 2011 formula rate case Order seriously misstated the facts, approving an 
AG/AARP proposal mixing 2010 usage data and 2011 customer count data while at the same time stating, wrongly, 
that “AG/AARP stated ... that the information they have is 2010 information, not 2011 information.”  11-0721 Order 
at 75.  Neither Staff nor the AG nor AARP nor any intervenor ever claimed any such thing.  They could not. 



 18 

EIMA specifically addresses billing determinants, requiring the Commission to 

implement rate formulae and protocols that provide for use of “historical weather normalized 

billing determinants.”  220 ILCS 5/16-108.5(c)(4), (c)(4)(H).  EIMA mentions no other type of 

billing determinant.  Brinkman Dir., ComEd Ex. 2.0 REV., 32:636-48; Johnson, Tr. 211:15-24.  

The 2013 customer count data that Staff and the AG propose selectively to substitute does not 

comply with EIMA.  Thus, the Proposed Order’s recommendation is contrary to law. 

b. Billing Determinants Matter 

Billing determinants play a critical role in establishing the correct charges for ComEd’s 

distribution services.  ComEd’s Commission-approved revenue requirement is converted to 

individual unit charges based on the billing determinants that ComEd is directed to use, i.e., the 

revenue requirement is divided up in accordance with the billing determinants, and thus the 

billing determinants are the number of units of service that the utility must actually provide at 

those charges in order for it to recover the revenue requirement.  Brinkman Dir., ComEd Ex. 2.0 

REV., 27:561 – 28:581.  ComEd, like most electric utilities, has two sets of billing determinants 

that are used to define its distribution charges: (1) the number of customers, on which charges 

per customer (e.g., the customer charge and meter charge) are based; and (2) electricity 

demanded and delivered (for residential customers, largely kilowatt-hours (kWh) of energy 

delivered), on which delivery charges are based.  Id. at 30:612 – 31:617 (breaking out the 

delivery and demand components of (2) as separate items). 

Correct billing determinants are essential if a utility is to have a reasonable opportunity to 

recover its approved revenue requirement over time.  If they are inflated – that is, if the utility is 

assumed to have more customers, or higher demand or usage per customer, than the right 

numbers – then the charges will be set too low.  Brinkman Dir., ComEd Ex. 2.0 REV., 28:582 - 
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29:595, 30:607-11.6  This point is clearly illustrated in diagrams in Ms. Brinkman’s attached 

Direct testimony. 

The formula rate reconciliations do not correct for such a cost under-recovery.  They do 

not reconcile revenues, meaning any lost cost recovery due to inflated billing determinants is 

permanent.   Brinkman Dir., ComEd Ex. 2.0 REV., 31:627-33. 

c. The New Evidence in the Instant Case 

The following discussion summarizes new evidence submitted by ComEd on this subject 

in the instant Docket.  The facts matter and cannot be ignored.  The Commission emphasized the 

importance of the specific facts in its prior rulings on this subject, and, tellingly, it did not adjust 

Ameren’s historical weather-normalized billing determinants in its formula rate cases.  Brinkman 

Dir., ComEd Ex. 2.0 Rev, 33:663 – 34:689. 

ComEd addressed the new facts in detail from the outset of this case.  Brinkman Dir., 

ComEd Ex. 2.0 Rev., 27:560 - 41:841.  Ms. Brinkman explained four reasons the position 

adopted in ComEd’s two prior formula rate cases, and followed by Staff and the AG in the 

instant case, is incorrect and unjustly results in under-recovery of ComEd’s 

Commission-approved revenue requirement.  Id. at 32:649-655, 33:663 – 41:841.  In brief, the 

four reasons are: 

(1) ComEd’s 2013 projected plant additions shift recovery of a portion of 
ComEd’s 2013 plant investment costs from 2016 to 2014, but they do not 
increase the costs that ComEd ultimately recovers, due to the 
reconciliation process.  Thus, suppressing ComEd’s cost recovery with 
inflated billing determinants on the theory that this is warranted by the 
plant additions is wrong. 

                                                 
6  In any given year, a utility with inflated billing determinants might do well for unrelated reasons, but 

over time and holding other factors constant, a utility with inflated billing determinants cannot recover its approved 
revenue requirement.  Brinkman Dir., ComEd Ex. 2.0 REV., 29:598 - 30:604; Brinkman, Tr. 93:14-21, 108:1-24. 
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(2) Plant additions tied to 2013 customer growth do not even materially 
increase the 2014 Initial Rate Year Revenue Requirement.  New Business 
plant additions make up only a small portion of projected 2013 plant 
additions, a very small portion of rate base, and a tiny portion of the 
revenue requirement.  Further, those New Business additions are driven by 
many factors other than the number of customers.  Even if every dollar of 
projected 2013 New Business plant additions was due to the addition of 
new customers – which is far from true – the total effect on ComEd’s 
revenue requirement would be 0.6% of the revenue requirement.   

(3) Although customer growth has been assumed in the past rulings, it is not a 
given, particularly in ComEd’s largest customer class.  Adjusting the 
historical customer count data is not necessary for accuracy and, in fact, 
replaces unadjusted counts – which are actual data from the reconciliation 
year and known to be accurate – with adjusted data based on a forecast of 
future customer counts that may be inaccurate. 

(4) The 2013 projected plant additions affect only the revenue requirement 
used to set rates for the Rate Year.  The actual costs of the Rate Year 
ultimately will be reconciled.  The small portion of New Business in the 
2013 additions cannot rationally support an adjustment to billing 
determinants that impairs ComEd’s ability to recovers its entire revenue 
requirement forever and without any prospect of reconciliation.   

Those four points are summarized and then supported in detail by Brinkman Dir., ComEd 

Ex. 2.0 Rev., 34:690 – 41:841. 

Ms. Brinkman also pointed out, in the alternative, that if the Commission does choose to 

supplant the 2012 historical weather-normalized customer counts with an inflated figure 

extrapolated from 2013, the Commission, to be consistent and fair, also must update the billing 

determinants for usage per customer.  Brinkman Dir., ComEd Ex. 2.0 Rev., 32:656-662. 

Ms. Brinkman’s rebuttal showed that the four points above remain correct, and that the 

statements made by Staff and the AG in their Direct testimony are incorrect, certainly do not 

justify their proposal.  If anything, accepting Staff’s and the AG’s position requires updating all 

of the billing determinants and not just the customer counts.  Brinkman Reb., ComEd Ex. 13.0, 

27:586 - 36:784.  She also established that the Staff and AG proposal would result in ComEd 
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failing to recover approximately $1.3 million of its Commission-approved revenue requirement.  

Id. at 32:674-676. 

Ms. Brinkman’s surrebuttal showed that Staff’s and the AG’s rebuttal failed to address 

must less refute the critical new facts, incorrectly claimed increased customer usage (the AG), 

and erroneously sought instead to invoke the prior rulings as if they mandated adoption of their 

proposal regardless of the facts (and controlling law).  Brinkman Sur., ComEd Ex. 17.0, 1:16-19, 

22:463 - 26:557.  Remarkably, Staff witness Johnson claimed ComEd did not present new 

evidence, but that claim is simply wrong, as shown above.  See also id. at 24:510-520; ComEd 

Ex. 17.02.  The AG witness’ analysis refuted his own position, showing it to yield cost 

under-recovery.  Id. at 25:535 – 26:546.   

Staff and the AG are required to show that deviation from historical weather-normalized 

billing determinants is warranted in this Docket.  They failed to do so.  ComEd provided ample 

unrebutted testimony supporting its billing determinants.  Thus, under EIMA, Staff and 

intervenors had to support their objections.  220 ILCS 5/16 108.5(c)(3) (stating in part: “During 

the course of the hearing, each objection shall be stated with particularity and evidence provided 

in support thereof, after which the utility shall have the opportunity to rebut the evidence.”).  

Moreover, as even Staff acknowledges, historical weather-normalized billing determinants are 

the only billing determinants specified in the law.  220 ILCS 5/16-108.5(c)(4)(H); Johnson, Tr. 

211:15-24.  Therefore, even if a departure from the law were to be permitted, which it is not, that 

departure would have to be justified by the evidence in the record.  Brinkman Reb., ComEd 

Ex.13.0, 34:721-33; see also Johnson Dir., Staff Ex. 5.0, 11:247 - 12:273; Johnson, Tr. 212:5 – 

216:9 (attempting to justify past use of non-historical billing determinants).  No record evidence 

meaningfully supports Staff’s and the AG’s position. 
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Thus, respectfully, the Proposed Order’s finding (at 78) that ComEd did not provide new 

evidence to support a different outcome than the prior rulings is incorrect.  The facts in evidence 

do not allow adoption of the erroneous Staff and AG adjustment, and, if they did, they would 

compel at minimum an update of the billing determinants to reflect the decline in usage per 

customer.  Exception No. 12 must and should be adopted. 

X. COST OF SERVICE AND RATE DESIGN 

B. Potentially Uncontested Issues 

3. Rider PE – Purchased Electricity 

Exception No. 13 

The Proposed Order (at 80) makes certain correct findings regarding ComEd’s 

Rider PE – Purchased Electricity.  ComEd submits a technical Exception because the language 

also needs to address Rate BESH – Basic Electricity Service Hourly Pricing at certain points.  

ComEd Init. Br. at 78-79; see also Staff Init. Br. at 63-64.  ComEd believes this subject to be 

uncontested.  Exception No. 13 should be adopted. 

XI. OTHER 

C. Potentially Contested Issues 

1. Use of Rate Formula Template / Traditional Schedules for Analysis of 
Adjustments / Disallowances 

Exception No. 14 

The Proposed Order recommends continued use of “traditional” revenue requirement 

schedules for analysis of adjustments (including disallowances) and the applicable Appendices to 

the final Order, as urged by Staff.  PO at 86.  In support of this recommendation, the PO states 

that the formula rate template does not provide for input of adjustments into formula rate revenue 

requirement calculations, relies upon the Commission’s previous ruling in Docket No. 12-0321, 
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and concludes that “traditional schedules create the necessary transparency for formula rate 

proceedings by showing all of the adjustments made by the parties, the ALJs, and the 

Commission.”  Id. 

The Proposed Order’s recommendation to adopt Staff’s proposal is inconsistent with the 

formula rate template as modified and approved by the Commission.  The Proposed Order’s 

recommendation – that is, to utilize “traditional” revenue requirement schedules in the analysis 

of adjustments and for the presentation of final revenue requirements – requires the use of 

schedules that can fail to reflect the entire impact of each proposed adjustment.  As discussed in 

ComEd’s Initial Brief, use of the Commission-approved formula rate template is the only way to 

determine the full actual impact of a proposed adjustment, as the traditional schedules do not 

always account for all of the “downstream” changes of each impact to other parts of the 

calculation.  See ComEd Init. Br. at 84-85.  For example, adjusting plant or long-term debt can 

affect more than rate base and depreciation and income tax expense and the required rate of 

return; they also can affect interest synchronization or the ROE Collar adjustment.  Brinkman 

Reb., ComEd Ex.13.0, 4:69 – 5:91.  ComEd repeatedly has demonstrated that the formula rate is 

not only functioning as intended by the legislature, but also provides a more complete, accurate, 

and transparent picture of the impact of proposed adjustments.  ComEd Init. Br. at 84-85; see 

also ComEd Reply Br. at 59-60. 

The Proposed Order expresses concern about input of adjustments.  PO at 86.  ComEd 

interprets that concern to be addressed, more specifically, to the presentation of adjustments and 

their impacts, because the formula rate template by its nature includes all of the inputs used to 

determine revenue requirements.  Also, ComEd has committed to taking affirmative steps to 

alleviate Staff’s concern by committing to transparency with regards to the rate formula.  See 
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ComEd Init. Br. at 85-86; ComEd Reply Br. at 60.  For example, in the current case, ComEd 

committed to providing a clear list of adjustments to all concerned parties, and provided a chart 

reflecting these adjustments as an attachment to the rebuttal testimony of ComEd witness 

Mr. Fruehe.  See ComEd Ex. 14.07.  Among other things, that chart identified the adjustments, 

indicated the source of that adjustment, and demonstrated where in the formula rate the 

adjustment is located. 

The Proposed Order states that the Commission “adequately dealt with [the issue 

concerning use of traditional schedules] in Docket No. 12-0321” as further justification for its 

recommendation of Staff’s proposal.  PO at 86.  This conclusion does not by itself warrant 

reaching the same ruling here, and it disregards the fact that EIMA ratemaking is now in its third 

year, and, as a result, the formula rate template is well-established and has been proven effective. 

The Proposed Order errs in adopting Staff’s proposal to rely on “traditional” revenue 

requirement schedules in the analysis of adjustments and for the presentation of final revenue 

requirements.  Exception No. 14 should be adopted. 

XII. FINDING AND ORDERING PARAGRAPHS AND APPENDICES 

Exception No. 15 

In the Findings and Ordering Paragraphs on pages 86 to 87 of the Proposed Order, certain 

figures should be revised in accordance with the Exceptions discussed above as to revenue 

requirement issues, i.e., Findings (4), (6), and (8) should be revised.  Replacement language is 

found in Exception No. 15. 

The Appendices to the Order also should be modified to reflect ComEd’s applicable 

Exceptions. 
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XIII. TYPOGRAPHICAL ERRORS 

Exception No. 16 

Certain of ComEd’s above Exceptions also include corrections of typographical errors, so 

they are not discussed here.  In addition, however, in the last sentence of the first full paragraph 

on page 3 of the Proposed Order, the term “rate base” should be changed to the term “revenue 

requirement”, to reflect the range of issues addressed later in the Proposed Order. 

XIV. CONCLUSION 

Based on the record and the arguments made herein, the Commission should issue a final 

Order consistent with ComEd’s Brief on Exceptions and its separate Exceptions to the Proposed 

Order, approve ComEd’s proposed 2014 Rate Year Net Revenue Requirement, and authorize and 

direct ComEd to make a compliance filing implementing the resulting rates and charges. 
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