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INITIAL BRIEF ON EXCEPTIONS OF THE  

NATURAL RESOURCES DEFENSE COUNCIL 

Pursuant to Section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (“Commission” or “ICC”), the Natural Resources Defense Council, (“NRDC”), 

through its attorneys, Rowland & Moore LLP, files this Initial Brief on Exceptions to the 

Administrative Law Judges’ Proposed Order (“ALJPO”) issued November 13, 2013.  In this 

initial brief on exceptions, NRDC addresses the effects of the lack of programs for DCEO’s low-

income residential customers and duplicative and competitive programs.   

Lack of Programs for DCEO’s Low-Income Residential Customers  

Under Section 16-111.5B(a)(5), if the Commission approves the energy efficiency 

programs and measures in this procurement plan, it is making the determination that these 

programs and measures fully capture the potential for all achievable cost-effective savings, to the 

extent practicable.  Section 16-111.5B(a)(5) states: 

Pursuant to paragraph (4) of subsection (d) of Section 16-111.5 of this Act, the 
Commission shall also approve the energy efficiency programs and measures 
included in the procurement plan, including the annual energy savings goal, if the 
Commission determines they fully capture the potential for all achievable cost-
effective savings, to the extent practicable, and otherwise satisfy the requirements 
of Section 8-103 of this Act. 

 



Nevertheless, the ALJPO fails to ensure that the enormous cost-effective potential for 

energy efficiency in the homes of low-income families is captured, even though practicability 

has been demonstrated.    

The Commission understands the views of those who wish for DCEO to 
participate in procurement proceedings and to implement energy efficiency 
programs. The Commission is committed to implement energy efficiency 
programs to fullest extent possible. The Commission's authority, however, is 
constrained by the statutes under which it operates. With regard to procurement 
proceedings under Sections 16-111.5 and 16-111.5B, the Commission's authority 
over DCEO is limited. The Commission notes DCEO is separate State Agency 
and, as such, the Commission's jurisdiction over DCEO is also limited. The AG's 
suggestion that the Commission insert itself into the operations of DCEO is not 
well taken. The AG's recommendations for the Commission to investigate barriers 
to DCEO's full participation in Section 16-111.5 procurement proceedings is 
beyond the Commission's authority and would be inappropriate. 

 
ALJPO, pages 142-143 
 

All stakeholders, the utilities, the IPA and even the ALJPO recognize that all achievable 

cost-effective savings to the extent practicable is not being captured in the current IPA plan 

because low-income housing customers are not represented in the IPA plan despite all partiers 

knowing cost-effective programs that should be included in the IPA plan exist for this sector. 

While the Commission concludes that it is inappropriate to undertake an investigation into 

barriers that prevent DCEO from participating either in the utility RFP process or by directly 

proposing programs to the IPA, there is no doubt that the Commission has both the authority and 

the obligation to initiate a process to ensure that the low-income residential sector is not 

excluded, and that the cost-effective potential for energy efficiency from that customer segment 

is captured.  If, in fact, DCEO faces insurmountable barriers to participation, the utilities could 

accept bids from third parties to offer programs to capture the potential above and beyond that 

captured by the limited DCEO programs.         
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PROPOSED LANGUAGE ADDRESSING DCEO 
 
Make the following changes on pages 142-143 of the Proposed Order:  
 

The Commission understands the views of those who wish for DCEO to participate in 
procurement proceedings and to implement energy efficiency programs. Under Section 16-
111.5B(a)(5), “the Commission shall also approve the energy efficiency programs and measures 
included in the procurement plan, including the annual energy savings goal, if the Commission 
determines they fully capture the potential for all achievable cost-effective savings, to the extent 
practicable, and otherwise satisfy the requirements of Section 8-103 of this Act.”  The 
Commission recognizes that “all achievable cost-effective savings, to the extent practicable” is 
not currently being achieved because the procurement plan does not capture the full potential for 
savings from known, cost-effective programs for low-income residential customers. 
Accordingly, Tthe Commission is committed to implement energy efficiency programs for low-
income residential customers not currently represented in the procurement plan to fullest extent 
possible. The Commission's authority, however, is constrained by the statutes under which it 
operates. With However, with regard to procurement proceedings under Sections 16-111.5 and 
16-111.5B, the Commission's authority over DCEO is limited. The Commission notes DCEO is 
separate State Agency and, as such, the Commission's jurisdiction over DCEO is also limited.  
The Commission will fully investigate the absence of energy efficiency programs through the 
IPA process for low-income residential customers and solicit stakeholder input on a range of 
potential solutions to be implemented in the next annual procurement plan.  The AG's suggestion 
that the Commission insert itself into the operations of DCEO is not well taken. The AG's 
recommendations for the Commission to investigate barriers to DCEO's full participation in 
Section 16-111.5 procurement proceedings is beyond the Commission's authority and would be 
inappropriate. 
 
Consideration of all Programs/Definition of Duplicative and Competitive 
 

The stakeholders in this case have consensus that clear definitions “duplicative” 

and “competitive” programs are necessary, and because of the slight nuances or 

disagreements within the filings (IPA Response at 16), a Commission determination on 

these definitions would provide clarity for future filings.  Factors that IPA suggests the 

Commission consider include: (1) similarity in product/service offered; (2) market 

segment targeted, including geographic, economic, and customer classes targeted; (3) 

program delivery approach; (4) compatibility with other programs (for instance, a 

program that created an incentive to accelerate the retirement of older inefficient 

appliances could clash with a different program that tunes-up older appliances ); (5) 

3 
 



likelihood of program success (a proven provider versus an undercapitalized or 

understaffed provider, if such evidence is placed in the record); (6) the effect(s) on utility 

joint program coordination (for defining “competitive”); (7) impact on Section 8-103 

EEPS portfolio performance (for defining “competitive”). (IPA Plan at 84-85; IPA 

Response at 18)  There is also a lack of consensus regarding who – the utilities or the 

Commission – is the final arbiter of disagreements about whether a program meets those 

criteria.   

The ALJPO leaves both the criteria and the arbiter unresolved and instead 

suggests workshops for additional stakeholder dialogue on this issue. We respectfully 

suggest that more workshops on this topic would be unproductive.  It is clear that a 

Commission determination on this issue is necessary. The Order should adopt the IPA’s 

thoughtful description of how to handle duplicative and competing programs and make 

clear that the Commission is the final arbiter of disagreements about whether a program 

is duplicative or competitive.   

The Commission is not entirely clear what the parties want the Commission to do 
with regard to competing and duplicative programs, or why. This is, in part, 
because there are so many interrelated proposals, counter-proposals, which 
continued to evolve even through the Replies to Responses. This may also be due, 
in part, to the existing statutory framework previously discussed. In any event, it 
appears to the Commission that, at least for the most part, the existing practices 
with respect to duplicative and competing programs appears to be working 
effectively. Finally, the Commission believes the description in the IPA's Reply of 
how duplicative and competing programs should be handled is reasonable. (See 
IPA Reply at 10-11) Nevertheless, the Commission believes it might be useful for 
the parties further discuss potential changes to how duplicative and competing 
programs are treated in the workshops discussed above.  

 
ALJPO, pages 145 
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PROPOSED LANGUAGE 

The Commission appreciates the robust dialogue on the issue of duplicative and competing 
programs, and the IPA’s suggested factors to consider when determining whether a program is 
duplicative or competing.  The five IPA factors outlined in the Plan are adopted as criteria by 
which the Commission will determine whether a program is duplicative and competing as well as 
the two additional factors identified by ComEd and agreed upon by the IPA in their Response at 
page 18: (1) similarity in product/service offered; (2) market segment targeted, including 
geographic, economic, and customer classes targeted; (3) program delivery approach; (4) 
compatibility with other programs (for instance, a program that created an incentive to accelerate 
the retirement of older inefficient appliances could clash with a different program that tunes-up 
older appliances ); (5) likelihood of program success (a proven provider versus an 
undercapitalized or understaffed provider, if such evidence is placed in the record); (6) the 
effect(s) on utility joint program coordination (for defining “competitive”); (7) impact on Section 
8-103 EEPS portfolio performance (for defining “competitive”). (IPA Plan at 84-85; IPA 
Response at 18)  The Commission is not entirely clear what the parties want the Commission to 
do with regard to competing and duplicative programs, or why. This is, in part, because there are 
so many interrelated proposals, counter-proposals, which continued to evolve even through the 
Replies to Responses. This may also be due, in part, to the existing statutory framework 
previously discussed. In any event, it appears to the Commission that, at least for the most part, 
the existing practices with respect to duplicative and competing programs appears to be working 
effectively. Finally, the The Commission believes adopts the description in the IPA's Reply of 
how duplicative and competing programs should be handled is reasonable. (See IPA Reply at 10-
11)  

• The utilities receive and review the third party RFP results, and determine which bids are, 
in the utility’s estimation, duplicative or competing. The utilities are under no obligation 
to identify any programs in this manner. 

• In the annual July 15 assessment submitted to the IPA, the utility may exclude programs 
it has determined are duplicative or competing from the estimated savings calculation 
(and associated adjustments to the load forecast). However, in their submittals to the IPA, 
the utilities must: (1) describe the duplicative or competing program; (2) explain why the 
utility believes it is competing or duplicative; and (3) provide the IPA with all of the 
underlying documents as it would for any other bid. 

• The IPA will independently review all of the bids submitted by the utilities and determine 
which the IPA believes are duplicative or competing. The IPA will identify all programs 
to the Commission in its Procurement Plan filing, along with a recommendation that 
some programs should be discarded as duplicative or competing.   

• The parties to the Procurement Plan approval litigation—including the IPA—may opine 
on whether a particular program is duplicative or competing, and the Commission will 
make the final determination. To the extent that a utility had previously determined that a 
program is duplicative or competing but the Commission disagrees, the utility will update 
the estimated energy savings and load forecast to reflect the readmission of the program. 
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Nevertheless, the Commission believes it might be useful for the parties further 
discuss potential changes to how duplicative and competing programs are treated 
in the workshops discussed above.  

 

Dated:  November 21, 2013   

     Respectfully submitted, 
     Natural Resources Defense Council 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
 

Stephen J. Moore 
Thomas H. Rowland 
Kevin D. Rhoda      
Rowland & Moore LLP 
200 West Superior Street, Suite 400 
Chicago, Illinois 60654 
(312) 803-1000 (voice) 
(312) 803-0953 (fax) 
steve@telecomreg.com 
tom@telecomreg.com 
krhoda@telecomreg.com 
 
ATTORNEYS FOR Natural Resources Defense Council 
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CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that a copy of Natural Resources Defense Council’s Initial Brief 

on Exceptions has been served upon the parties reported by the Clerk of the Commission as 

being on the service list of this docket, on the 21th day of November, 2013, by electronic mail. 

 
 
     /s/_Stephen J. Moore______________ 
     Stephen J. Moore 
     Rowland & Moore LLP 
     200 West Superior Street 
     Suite 400 
     Chicago, Illinois 60654 
     (312) 803-1000 
     steve@telecomreg.com 
      

ATTORNEY FOR Natural Resources Defense Council 
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