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VERIFIED BRIEF ON EXCEPTIONS  
ON BEHALF OF THE ILLINOIS POWER AGENCY 

The Illinois Power Agency (“IPA”), by and through its attorney, respectfully submits its 

Verified Brief on Exceptions pursuant to Section 200.830 of the Illinois Commerce 

Commission’s (“Commission”) Rules (83 Ill. Admin Code. § 200.830) and the Chief 

Administrative Law Judge’s (“CALJ”) November 13, 2013 Ruling.  In further support of this 

Verified Brief on Exceptions, the IPA also respectfully submits a document with recommended 

replacement language to the CALJ’s Proposed Order (“PO”). 

I. 

INTRODUCTION 

The IPA commends the CALJ for drafting a comprehensive PO in less than two weeks 

which captures all of the policy and technical arguments made by the parties.  The IPA believes 

that the PO provides well-supported conclusions and addresses the main issues.  However, 

recognizing the short timeframe and the flurry of proposals and counterproposals that parties 

raised (some of which do not directly respond to each other), the thoroughness of the PO 

underscores certain topics where there is confusion in the record.  This is particularly true in the 

discussion of energy efficiency, and the “policy issues” raised by the IPA in an attempt to ensure 

the energy efficiency procurement system runs as intended by the General Assembly.  Although 

the IPA proposes what it believes to be very limited substantive changes to the conclusions in the 

PO, the changes (if accepted) are intended to provide clearer mandates from the Commission to 
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the stakeholders.1  The IPA also proposes limited revisions to other sections intended to make 

technical corrections. 

II. 

DISCUSSION 

The IPA proposes five Exceptions to the Disputed Issues in the PO in just two categories: 

(1) full requirements products; and (2) energy efficiency.     

A. Exception 1: The Commission Should Properly Contextualize The Full 
Requirements Conclusion 

The PO correctly found that a full requirements procurement is not appropriate at this 

time.  (See PO at 93.)  The PO also correctly praises ICEA for providing an alternative 

assessment of the price of full requirements to the assessment provided by the IPA.  (See id.)  

However, the IPA recommends that the Commission recognize that both the IPA and ICEA 

concluded that full requirements would result in a premium.2  (See IPA Response at 4; IPA 

Reply at 3.)  The IPA also recommends that the Commission explicitly recognize that because 

there is not a dispute that full requirements will lead to a customer premium, the debate becomes 

whether the premium is outweighed by the benefits.  (See, e.g., IPA Response at 4-5 (identifying 

policy issue); IPA Reply at 3-5 (same).)  A key fact in that determination is that full requirements 

products are currently offered in the retail market, which bundled customers may access at their 

own option.  As the IPA noted in its Response: 

                                                            
1 In particular, the IPA attempted to be responsive to the Commission’s statement in the last Procurement Plan 
approval docket that:  “Although numerous parties filed objections, responses or replies with respect to the energy 
efficiency proposals in the IPA’s plan, the IPA filed almost no responses or replies on these issues. In future 
procurement plan proceedings, and workshops, the Commission believes input from the IPA would be useful in 
assessing such issues.” (ICC Docket No. 12-0544, Final Order, December 12, 2012 at 272.)  To that end, the IPA 
took a greater role in “setting the agenda” in this Procurement Plan on energy efficiency issues, which had the 
intended effect of stimulating debate amongst stakeholders. 
2 The IPA also notes that the analyses are complimentary, in the sense that both seek to quantify the premium 
through different methodologies. 
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[I]f the bundled rate presents excessive perceived risk for a bundled service 
customer, the customer may easily choose a fixed price full requirements offer 
from an ARES. Many ARES in the market currently offer fixed price full 
requirements products that can provide price insurance at competitive prices, even 
when the nominal price-to-compare is lower. 

(IPA Response at 4; see IPA Reply at 3-4 (reaffirming argument and citing supplemental 

arguments of the Attorney General and CUB).)  The IPA has provided replacement language 

designed to further flesh out these points. 

B. Exception 2: The IPA Properly Considered Exelon’s Procurement Recommendation 

According to the PO, the IPA (and other parties) did not consider Exelon’s 

recommendation for no procurement of energy after May, 2016.  (See PO at 75.)  The IPA 

respectfully notes that it did not propose any procurements for ComEd after May, 2016 at this 

time.  (See Procurement Plan at 13.)  The IPA did recommend a 150MW procurement for 

Ameren, but the IPA further notes that Exelon cited to ICEA’s proposed Full Requirements 

procurement, which covered ComEd only.  (See Exelon Objections at 7 (citing to ICEA 

proposal); ICEA Objections at 3 (requesting full requirements program in ComEd service 

territory).)  The IPA assumed that Exelon’s proposal for limiting energy procurements was 

directed at ComEd only.  However, because the IPA only recommends procuring up to 150MW 

for Ameren, the IPA does not believe a Commission Order authorizing or preventing that 

procurement for Ameren would have a significant impact on the IPA’s portfolio. 

C. Exception 3: The Commission Should Order the Utilities to Work  
with Stakeholders on Improving the RFP Process in Response to the IPA’s 
First Policy Issue 

In the Procurement Plan, the IPA introduced its first of four “policy issues”—a perceived 

tension within Section 16-111.5B: 

The programmatic planning link between the potential studies and the programs 
submitted to the IPA is not explicitly spelled out in the statute. The challenge the 
IPA wishes to address is how to ensure that the statutory goal of “all achievable 
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cost-effective savings” is captured through the process dictated by Section 16-
111.5B. The IPA is concerned that the combination of the new programs and 
expanded utility programs (that each has a TRC of greater than one) may not fully 
meet the outer boundaries of the potential study in any given year.  

(Procurement Plan at 82-83.)  However, the IPA further noted that a formal mechanism was not 

required, and did not propose creation of such a mechanism: 

To mitigate this issue, the IPA suggested that in the consideration of this year’s 
draft Plan for comments, the stakeholders recommend changes to the third-party 
bidding process to allow for more flexibility in the bidding procedure to help 
identify more programs that are technically and economically “feasible,” “cost 
effective,” and “practicable” as required by statute. In the comments received on 
the draft plan, several parties pointed out that the additional feedback mechanisms 
may just lengthen an already very long process between RFP responses and 
program implementation. The IPA does not recommend supplemental RFPs to be 
held to “fill in” categories of the potential study that are not filled by third party 
bidders. 

(Id. at 83.)  Instead, the IPA proposed that the utilities take stakeholder input on the RFP process, 

a position that the IPA reaffirmed in its Response.  (See id. at 83; IPA Response at 12; see also 

IPA Reply at 9 (reaffirming position from Response).)  The IPA Response argued that ComEd 

and the AG both appeared to believe that a well-run RFP for third party efficiency programs 

would mitigate the need for any formal mechanism, and the IPA agreed.  (See IPA Response at 

12; see also PO at 144 (addressing CUB recommendations).)   

To the extent that the IPA was not clear in its Procurement Plan, Response and Reply, the 

IPA agrees that improving the utility RFP is the appropriate response to this policy issue.  The 

IPA cited to criticisms in pre-filing Comments from CUB and NRDC as examples of criticisms 

that the utilities should consider in designing their RFP.  (See id.; see also PO at 143-144 

(addressing stakeholder requests to modify RFP that were raised in the docketed proceeding).)  

The IPA believes the Commission can achieve the appropriate response by simply ordering the 

utilities to continue to work with stakeholders toward improving the RFP process.  (See PO at 

143 (finding that Ameren meets with the Stakeholder Advisory Group regularly); AG Reply at 6-
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7 (recommending the utilities consult with the Stakeholder Advisory Group regarding the RFP).)  

To the extent that the Commission agrees with the IPA’s approach, the IPA has proposed 

changes to the IPA Position and Commission Analysis and Conclusions sections of the PO to 

better explain the IPA’s position and effectuate the IPA’s desired result. 

D. Exception 4: The Commission Should Explicitly Endorse the Utilities’ Ability to 
Seek Conditional Expansion of Section 8-103 Programs 

In the Procurement Plan, the IPA raised as its second policy issue that every three years, 

the utilities must propose an expansion of Section 8-103 programs when a Section 8-103 plan 

has yet to be approved by the Commission.  (See Procurement Plan at 83-84.)  In the 

Procurement Plan, the IPA noted that utilities could propose new or separate programs; in later 

filings, the IPA acknowledged that the utilities could seek conditional approval of expansions 

contingent on Commission approval of those programs.  (Compare id. with IPA Response at 13 

and Procurement Plan at 87 (discussing conditional approval of Ameren program subject to 

Nicor Gas participation).)  The IPA notes that this approach allows the utilities the discretion to 

propose expansions of some programs, while not forcing expansions of all programs without 

regard to the Section 8-103 Plan approval results.  (Cf. PO at 143 (rejection of AG proposal to 

force utilities to propose expansion to proposed Section 8-103 programs).)  The IPA has 

provided replacement language to effectuate this recommendation if adopted by the Commission. 

F. Exception 5: The Commission should Accept the Definitions of “Duplicative” and 
“Competing” and Use those Definitions to Decide which Third Party Programs with 
a TRC Greater than One should not Be Included 

In the Procurement Plan, the IPA identified the current practice of excluding third party 

programs that are “duplicative” of or “competing” with utility efficiency programs, particularly 

Section 8-103 programs.  (See Procurement Plan at 84-85.)  However, as the IPA noted, there is 

no formal standard yet for the Commission to decide whether a third-party program is 
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duplicative or competing.  (See id.)  The IPA developed a pair of definitions to which, after 

Replies, no party objected. 

The IPA noted in the Procurement Plan that “duplicative” and “competing” are not terms 

found in Section 16-111.5B, the statutory mandate to include “new”, “expanded”, and 

“incremental” energy efficiency programs strongly suggests that third-party bids should be 

additive to the utility’s energy efficiency programs.  (Procurement Plan at 85.)  In other words, 

third-party bids should not interfere with preexisting utility programs.  the Section 16-

111.5B(a)(5) reads, in part: 

[T]he Commission shall also approve the energy efficiency programs and 
measures included in the procurement plan, including the annual energy savings 
goal, if the Commission determines they fully capture the potential for all 
achievable cost-effective savings, to the extent practicable, and otherwise satisfy 
the requirements of Section 8-103 of this Act. 

(220 ILCS 5/16-111.5B(a)(5).)  In the IPA’s opinion, fully capturing the potential for all 

achievable cost-effective savings means that programs should not be working at cross-purposes 

and undermining each other.   

Under current practice and as occurred in this year’s July 15, 2013 filings required by 

Section 16-111.5B(a)(3), the utilities may identify third party programs (with a TRC greater than 

one) that would lessen the effectiveness of utility programs.  However, the utilities do not have 

unilateral discretion to eliminate those programs from Commission consideration.  Parties to this 

docket appear to agree that the Commission may exercise its discretion in finding that “all 

achievable” and “to the extent practicable” conflicts with “cost-effective savings” when third 

party programs undermine utility programs.   

To that end, although the utility may not unilaterally remove “duplicative” or 

“competing” programs, the Commission would be well within its authority to develop a standard 

for those terms and exclude programs that met those standards.  As noted above, this authority 
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flows from the Commission’s role in the Section 16-111.5B(a)(5) approval process.  The IPA 

respectfully requests that the Commission explicitly define these terms, so that future bidders 

may use that information to inform their RFP strategy.  The IPA has proposed replacement 

language to make the purpose of defining these terms more apparent, as well as further support 

(as noted above) for the Commission’s authority to do so. 

III. 

CONCLUSION 

The IPA recommends that the Commission accept the Exceptions detailed above and 

accept the IPA’s limited proposed replacement language. 

Dated:  November 21, 2013     

 
Respectfully submitted, 

 
       Illinois Power Agency 
 
 
       By:  /s/ Michael R. Strong   
        

Michael R. Strong 
Chief Legal Counsel 
Illinois Power Agency 
160 N. LaSalle St., Suite C-504 
Chicago, Illinois 60601 
312-814-4635 
Michael.Strong@Illinois.gov 
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Please take notice that on November 21, 2013, the undersigned, an attorney, caused the 

Brief on Exceptions on Behalf of the Illinois Power Agency to be filed via e-docket with the 
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