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The Illinois Competitive Energy Association ("ICEA"), pursuant to the direction of the 

Administrative Law Judge, 1 respectfully submits the following Verified Surreply Comments to 

the Illinois Commerce Commission ("Commission" or "ICC") in response to the Reply 

Comments filed in this proceeding on November 5, 2013 by the Citizens Utility Board ("CUB"), 

Ameren Illinois Company d/b/a Ameren Illinois ("Ameren"), CNT Energy ("CNT"), 

Commonwealth Edison Company ("CornEd"), the Environmental Law & Policy Center 

("ELPC"), City of Chicago ("City'), the People of the State of Illinois ("AG,,)2 and the Staff of 

the Illinois Commerce Commission ("Staff'). 

I. ISSUES RAISED IN REPLY COMMENTS 

A. De-identified Individual Customer Level Data. 

While there were interesting issues presented by the parties in their Reply Comments, 

nothing was raised that causes ICEA to change its initial legal position that the release of de-

identified individual customer level usage and billing data by the utilities to ARES and other 

interested third parties does not violate Sections 16-122 and 16-108.6 of the Public Utility Act 

("PUA',).3 To that end, ICEA agrees with CUB's statement that, "An anonymized, compiled 

I Notice of Continuance of Hearing and Notice of Schedule, 13-0506, September 25,2013. 
2 AG filed their Reply Comments on November 7, 2013. 
3 220 ILCS 5/16-122; 220 ILCS 5/16-108.6. 



data set of individual customer usage can be shared with third parties under the law so long as 

you cannot identify an individual customer.,,4 

Commenters generally supported proposals offered by ComEd and Staff to de-identify 

individual customer level data. Ameren supported Staffs proposal subject to recovery of any 

costs incurred with implementing the protocol. 5 ELPC agreed with the general protocol and 

states that the only remaining issue is the specific process to "de-identify" the data. 6 The City 

correctly identifies a concern between aggregated data and de-identified data and recommends 

that the Commission clarify the distinction between these terms. 7 In this regard, CNT correctly 

discusses that while aggregating data is one method for making it anonymous, it may not be the 

preferred approach.s Finally, the AG states that Staffs protocol was "consistent will all existing 

laws relevant to customer-related information.9 

While CUB states that the protocols recommended by both Staff and ComEd were a 

"good first step," CUB proposes another protocol called the "15/15 Rule" where the de-identified 

individual customer list must be at least 15 customers with no one customer having more than 

15% of the load. lo While all three proposed protocols appear to achieve the same objective, 

ICEA does not have the necessary data to determine which of the three should be adopted by the 

Commission. However, ICEA agrees with CNT and encourages the Commission "[t]o create a 

rule that is flexible enough to accommodate evolving data analysis and privacy protection 

methods."ll Such an approach achieves the competing objectives of satisfying a legitimate need 

for data analysis while protecting customer privacy.l2 

4 CUB Reply Comments at 5. 
5 Ameren Reply Comments at 2. 
6 ELPC Reply Comments at 2. 
7 City Reply Comments at 11. See also CUB Reply Comments at 6. 
8 CNT at 3-4. 
9 AG Reply Comments at 3. 
10 CUB Reply Comments at 7. 
II CNT at 2. See also City Reply Comments at 22. 
12 ICEA Reply Comments at 3. 
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B. Customer Supply Characteristics. 

Based on its interpretation of the statutes and understanding that certain supply 

characteristics are currently provided by the utilities, ICEA supported Staff's recommendation 

outlined in their Initial Comments and agreed that releasing customer supply characteristics (e.g., 

which customers are on utility Peak Time Rebate ("PTR") programs (including whether the 

customer is actively participating in the program), AC cycling programs, or net metering) did not 

violate the statutes. 13 However, for some unexplained reason, Staff now states that customer 

supply characteristics should not be disseminated unless the third party possesses the customer's 

account number. 14 

ICEA continues to support the proposition that releasing customer supply characteristics 

does not violate the law. As explained by ELPC, "[a] customer's mere participation in a utilities' 

PTR or net metering program, without more, presents none of the customer privacy issues that 

Sections 16-122 and 16-108.6(d) were intended to address."ls ICEA also agrees with ELPC as 

to why these types of identifiers are necessary. Specifically, ELPC states that many customers 

have lost net metering billing credits, had net metering contracts cancelled, and have experienced 

long delays when switching from the utility to an Alternative Retail Electric Supplier ("ARES" 

or "RES"). Many of these problems are due to the fact that the ARES have no way of knowing 

if a customer is on net metering or not. As stated in ICEA's Initial Comments, these examples of 

consumer problems can be rectified by providing supply indicators on utility web sites. 16 

C. ARES Access to its Customer's Interval Data for Non-Billing Purposes. 

ICEA has argued that under the statutes, an ARES has the legal right to access its 

customer's data including interval usage data used for billing and non-billing purposes by virtue 

13 ICEA Reply Comments at 4. 
14 Staff Reply Comments at 6. 
15 ELPC Reply Comments at 2-3. 
16 ICEA Initial Comments 9. 
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of the fact that the customer has a signed contract with the ARES. This legal right is grounded 

on the belief that a signed contract is sufficient proof of customer authorization as required by 

Sections 16-122 and 16-108.6. Finally, since the statutes don't distinguish between interval data 

used for billing and interval data used for non-billing purposes, there is no legal authority 

preventing an ARES from obtaining interval data used for non-billing purposes. 

Other parties were in complete agreement with ICEA. As CUB correctly states, "Staff 

and CornEd appear to incorrectly assume that some distinction is drawn between access to billing 

and usage data even for authorized third parties where the authorized third party is requesting 

customer data for some purpose other than billing. Neither party provides any legal or practical 

basis for this distinction ... and CUB believes no distinction is necessary.,,17 Ameren also 

supports ICEA's position that an LOA authorizes an ARES to receive "historical and ongoing 

usage data ... [and] ... [t]he terms and conditions do not appear to limit authority to access usage 

data to that used for "billing" purposes. Thus, under the terms of the LOA required to access the 

data at issue, requisite consent to access interval data of non-time-variant customers would 

appear to exist currently. 18 

In their Reply Comments, both Staff and ComEd l9 continue to argue, without any legal 

justification, that additional authorization should be required before interval data used for non-

billing purposes is released to an ARES. In response to Staffs opposition to ICEA's contention 

that a signed contract is sufficient proof of customer authorization, Staff may have 

misunderstood ICEA's position which is based entirely on the lengthy and detailed process used 

by ARES to enroll customers. The following is a general description of how an ARES enrolls a 

customer: 

1. A customer goes to an ARES website and reviews various products and prices. 

17 CUB Reply Comments at 9. 
18 Ameren Reply Comments at 4. 
19 ICEA's response to CornEd's argument is found in the following section. 
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2. After the customer chooses a particular product, the customer provides the ARES 
with their account number and other relevant information. 

3. At this point a Letter of Authorization ("LOA") is presented to the customer. 
Customers must affirmatively acknowledge the contents of the LOA which 
generally contain the following language: 

In accordance with Illinois Law (815 ILCS 505/2EE) and 
the separate Residential Electric Supply Agreement 
simultaneously entered into between the customer and 
[ARES], the customer hereby authorizes [utility] to allow 
[ARES] to become the retail electric supplier for the 
account listed below. 

The service provided by [ARES] is residential electric 
service at the rate specified below. The customer 
authorizes [utility] to provide customer's billing and 
usage data to [ARES] for customer's account below. 
(Emphasis Added) 

4. After affirming the LOA, the customer then reviews the terms and conditions of 
the supply contract. Like the LOA, the supply contract seeks the customer's 
authorization to obtain usage and billing data from the utility. Request for the 
customer's authorization is the first term and condition that a customer views 
when presented with a contract which generally contains the following language: 

You appoint [ARES] as your exclusive Alternative Retail 
Energy Supplier (ARES). [ARES] agrees to sell and you 
agree to buy all of your electric power and energy service 
at the price and subject to the terms in this Agreement. You 
authorize [ARES] to obtain all data necessary so that 
[ARES] can enroll your account(s) and you authorize us to 
take such actions as necessary and reasonable to perform 
this Agreement, including but not limited to: accessing and 
using account information from the Utility, enrolling 
account(s), procuring supply, scheduling and causing 
electricity to be delivered to each account. (Emphasis 
Added). 

As outlined above, an ARES requires the customer to check a box on the web site stating 

that they have read the LOA. Customers must also check another box stating that they have read 

the entire contract, agree to the terms and conditions, and understand what it means. Unless 

these boxes are checked, an ARES cannot accept the supply contract or enroll the customer. 

Clearly, these enrollment documents are sufficient proof of customer authorization. 
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It should be noted that both the LOA and the supply contract do not distinguish between 

interval and non-interval data, nor they distinguish between data used for billing and data used 

for non-billing purposes. 20 Since there is no legal distinction in the PUA, there is no requirement 

that a distinction be made in these enrollment documents. 

Based on the above discussion, ICEA believes that the ARES enrollment process is fully 

consistent with Staff s recommendation that customer authorization be obtained by making it a 

prominent feature when initially signing up the customer.21 ICEA also believes that since there is 

no legal distinction between data used for billing and data used for non-billing, no additional 

customer authorization is required. Therefore, ICEA recommends that the Commission accept a 

supply contract between a customer and an ARES as verified authorization by the customer for 

release by the utility of the customer's interval usage and billing data even if the data is used for 

non-billing purposes. 

D. Access to Individual Customer Data when the Customer is not an ARES 
Customer. 

In its comments, ICEA raised an issue that was not included on Staffs issues list: access 

to individual customer data when the customer is not an ARES customer. 22 Unlike the previous 

discussion where a signed contract has been executed between the customer and the ARES, in 

this scenario, no executed contract exists. In this situation, ICEA maintains that by providing 

their account number, the customer has provided authorization for the ARES to obtain individual 

monthly summary and historical interval usage data as well as billing and non-billing quality 

data. 23 

20 CUB Reply Comments at 9. 
21 Staff Reply Comments at 8. In response to Ameren's question as to whether consent is expressed or implied in the 
customer supply contract, as clearly shown, the consent is expressed. Ameren Reply Comments at 5. 
22 ICEA Initial Comments at II. 
23 Id. 
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Both Staff and CornEd disagreed with ICEA. Specifically, Staff concluded that 

something more than a customer's account number is required before customer specific interval 

data is released to an ARES and CornEd concluded that using a customer account number is 

insufficient proof of customer authorization due to the "detailed nature" of the data recorded by 

the smart meter. 24 

Conspicuously absent from both Staffs and CornEd's comments is any evidence, 

analysis, or study supporting their recommendation. Staff does not elaborate or provide any 

rational as to why "something more than a customer's account number" is required before 

customer specific interval data is released. While CornEd offers the notion that usage recorded 

by a smart meter is "detailed in nature," CornEd fails to demonstrate any connection between this 

and whether a customer account number is sufficient proof of customer authorization. 

In addition, ICEA is confused by Staffs position on this issue. Within the context of 

obtaining customer supply characteristics Staff concluded that possession of an account number 

should be considered customer consent.25 Staff also understood that providing a customer's 

account number currently allows an ARES to access interval data recorded by a smart meter.26 

On the other hand, Staff concluded that possession of the customer's account number is 

sufficient for the utility to release historical monthly summary usage data to the requester. In 

fact, this is the practice today. However, as explained by Staffs Initial Comments, and again 

above, the release of customer specific interval usage data requires more than the possession of 

the customer's account number. Staffs recommendation is the same for existing RES customers 

and prospective RES customers.27 

24 Staff Reply Comments at 8 and CornEd Reply Comments at 5. 
25 Staff Reply Comments at 6. 
26 Staff Reply Comments at 7. 
27 Staff Reply Comments at 11. 
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Nevertheless, it appears that Staff supports usmg a customer's account number as 

sufficient proof of customer authorization when an ARES requests access to monthly usage data 

recorded by a smart meter but opposes, without any explanation, this same process when an 

ARES requests access to monthly usage interval data recorded by a smart meter. Again, Staff 

asserts that there is a difference between historical monthly summary usage data and interval 

data when no difference exists. In fact, it is the same data but recorded in intervals. There is 

nothing to suggest that an ARES needs two separate customer authorizations for data collected 

by a standard meter and data collected by a smart meter. 

Staffs recommendation should be rejected by the Commission as both illogical and 

unworkable. As each utility begins to replace standard meters with smart meters, customers may 

decide not to subscribe to a time-variant product and, instead, remain on a monthly fixed price 

product. If Staffs position is adopted, an ARES could not access the interval data but could 

access the monthly summary data. Equally frustrating is the fact that because the interval usage 

data is not available without additional authorization, an ARES could not develop a time-variant 

product that may save the customer money. Such an outcome is clearly contrary to the Energy 

Infrastructure Modernization Act ("EMIA"). 

CornEd also disagreed with ICEA and stated that the historical process whereby ARES 

used customer account numbers to access usage was an "overly-broad characterization.,,28 

Moreover, CornEd asserted, that, "[t]he provision of an account number has never been deemed 

to authorize access to all of the billing and usage data that CornEd possesses for each customer 

... interval data for residential customers (which raise greater privacy concerns) and non-bill 

quality data for any customer have never been provided.,,29 

28 CornEd Reply Comments at 5. 
29 CornEd Reply Comments at 5. 
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It should be noted that CornEd does not provide a citation to a Commission order or 

statute to support its position. The reality is that for over ten years, CornEd released customer 

usage data when an ARES presented the customer's account number. ICEA is not alone with this 

position. Ameren agrees that this is the accepted industry practice and stated that, "It is our 

position that a certified supplier may access this information via the Company's RES Portal by 

entering the customer's account number and affirming that the customer has consented to the 

entity accessing the information in question. ,,30 As noted in the previous discussion, Staff agreed 

that a customer's account number is the accepted practice today for obtaining usage data. 

In addition, while CornEd asserts that certain customer information will be provided to 

third parties while other data will not,3l this is not based on any Commission decision or statute 

but rather on an internal CornEd business practice and therefore should not be granted any 

weight in this proceeding. Finally, CornEd's statement that interval data has "never been 

provided,,32 to third parties is misleading at best. The fact is that interval data was not previously 

available prior to smart meters deployment. As a result, CornEd could not provide data that did 

not exist. Now, however, with the deployment of smart meters, ARES have been requesting 

interval data which is the main reason this proceeding was initiated. 

Neither Staff nor CornEd provided any credible evidence to support their assertion that 

account numbers are no longer a valid form of customer authorization due solely to the 

introduction of smart meters. Since neither Staff nor CornEd provided any evidence to the 

contrary, the Commission should reject these recommendations and conclude that when a 

customer provides an ARES with their account number, the ARES should be provided access to 

all of the customer's data including interval data used for billing and interval data used for non-

billing purposes. 

30 Ameren Reply Comments, FN 1 at 3. 
31 CITE 
32 CornEd Reply Comments at 5. 
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II. CONCLUSION 

For these reasons, ICEA recommends and encourages the Commission to adopt an order 

consistent with ICEA's request. Requiring the utilities to release anonymous, de-identified 

customer level data and individual customer billing and usage interval data is consistent with the 

statutes and is essential for customers to be able to fully realize the benefits of smart meter 

deployment. 

Dated: November 19,2013 Respectfully submitted, 

Barton J. O'Br 
SHEFSKY & FROELICH LTD. 
111 E. Wacker Dr., Suite 2800 
Chicago, IL 60601 
jkennedy@shefskylaw.com 
bobrien@shefskylaw.com 
(312) 527-4000 (phone) 
(312) 527-4011 (facsimile) 
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STATE OF [LUNOrS 

COUNTY OF SANGAMON 

) 
) SS 
) 

VERIFICATION 

I, Kevin Wright, being first duly sworn, on oath deposes and says that] aq. the, J:>resident 
", 

of the Illinois Competitive Energy Association ("ICEA"), that I have read ihe' above 'and 

foregoing Verified Surrc:ply Comments being filed by leBA in ICC Docket No. 13~0506 on 

November 19,2013; knows of its contents, and that the same is true and correct W1:he ,best of my 

knowledge, information and belief. 

Subscribed and sworn to before 1m; 

this 19th day of November, 2013. 
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