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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

ILLINOIS COMMERCE COMMISSION  ) 

 On its Own Motion     ) 

        ) Docket No. 13-0553 

  vs.      ) 

        ) 

COMMONWEALTH EDISON COMPANY  ) 

Investigation of tariffs approved in    ) 

Docket No. 13-0386      ) 

 

 

BRIEF ON EXCEPTIONS AND EXCEPTIONS OF 

THE PEOPLE OF THE STATE OF ILLINOIS 

 

 The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois (“the People” or “AG”), pursuant to Part 200.830 of the Commission’s Rules of 

Practice, 83 Ill.Admin.Code Part 200.830, and the schedule established by the Administrative 

Law Judges (“ALJs”), hereby file their Brief on Exceptions and Exceptions to the November 13, 

2013 Proposed Order issued by the ALJs in the above-captioned proceeding. 

 

I. INTRODUCTION  

 

The People support and applaud the conclusion at page in the Proposed Order that rejects 

ComEd’s unlawful and inappropriate “gross-up” of the weighted average cost of capital 

(“WACC”) interest rate in its calculation of reconciliation interest.  PO at    .  The Commission  

Staff (“Staff”), the AG and all intervening accountants concurred that the ComEd methodology, 

which included an unauthorized adjustment to the WACC interest rate to gross it up for taxes, 

wrongly increased the interest rate on the reconciliation balance in Docket 13-0386 from the 7.54 
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percent WACC recorded at line 21 of Schedule FR D-1
1
 to the much higher interest rate of 10.52 

percent, and likewise inflated the 6.91% WACC interest rate recorded in pending formula rate 

Docket No. 13-0318 to 9.67%, should be removed.  That finding should be affirmed in the 

Commission’s final order. 

The proposed order, however, got it wrong on two other important components of the 

reconciliation calculation – calculation that if not corrected now, will unfairly impact rates going 

forward at least through the year 2022, when the formula rate regulatory structure is set to expire.  

First, the Proposed Order imposes an inaccurate interpretation of statutory construction canons to 

the issue of how the return on equity (“ROE”) “collar” adjustment specified in Section 16-

108.5(c)(5) of the Act should be calculated, and imposes use of end-of-year rate base when the 

recent amendments to the Act that took effect in May of 2013 imposed no such requirement.  

The General Assembly’s silence on the issue, while taking great pains to insert language that 

authorized the incorporation of year-end rate base for other components of the formula rate 

calculation process, point to the need and appropriateness of maintaining the Commission’s 

previous authorization of average rate base on this aspect of the formula rate calculation. 

Finally, in order to properly apply the interest rate authorized by P.A. 98-0015, the 

Commission should determine the “net-of-tax” reconciliation balance.  As discussed further 

below, failure to incorporate the accumulated deferred income taxes associated with the 

reconciliation over- or under-recovery will ensure that the reconciliation balance or credit is not 

overstated in the rates that take effect on January 1, 2014 and in the ensuing years that formula 

rate regulation remains in effect. 

 

                                                           
1 This can be observed at Schedule FR D-1, line 25, in that filing.   
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II. EXCEPTIONS 

 

A. Exception No. 1 –– Clarifying Language Should Be Added to the Conclusion 

in the Reconciliation Interest Rate Section. 

 As noted above, the People support and urge Commission adoption of the Proposed 

Order’s rejection of ComEd’s unlawful gross-up of the WACC interest rate for income taxes.  

PO at 18.  That being said, certain clarifying language should be added to the conclusion to 

ensure that it accurately reflects the record in this case and eliminate any confusion regarding 

what exactly the Commission found unlawful in ComEd’s actions.  The conclusion at page 18 of 

the Proposed Order references ComEd’s position in Docket No. 11-0721, the first formula rate 

docket, presumably to highlight the fact that the Company never advocated for a gross-up of its 

proposed WACC interest rate at the time – which is important given that PA 98-0015 simply 

adopted WACC as the interest rate.  The next sentence, however, simply references “this 

recovery” as not being authorized in the statute.  Clarifying language should be added to ensure 

that “this recovery” references ComEd’s proposed gross-up methodology – not the WACC 

interest rate itself, which is, of course, what the amended statute now authorizes.    

 The conclusion itself uses tentative language regarding the Commission’s interpretation 

of the statute.  Some modification of the language is needed to clarify the Commission’s ultimate 

conclusion that the gross-up for taxes methodology is unlawful under the Act.  The People urge 

the Commission to accept these proposed edits to the ALJs’ conclusion on page 18 of the 

Proposed Order. 

Proposed Language 

 In accordance with the arguments presented above, the Commission’s conclusion at page 

18 of its Proposed Order should be modified as follows: 
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Commission Analysis and Conclusions 

 

 This Section of the PUA specifically provides for interest on the reconciliation balance to 

be “calculated at a rate equal to the utility’s weighted average cost of capital approved by the 

Commission for the prior rate year.”  220 ILCS 5/16-108.5(d)(1) This Section of the Act does not 

provide for adjusting WACC for the purported impact of income taxes. The Commission is not 

constructing a WACC on its own; it is applying an interest rate explicitly required by law, one 

that is equal to, not in excess of, ComEd’s WACC.  No “gross-up” was provided for in the Act.  

ComEd’s proposal would require the Commission to apply an interest rate greater than WACC.  

The fact that the legislature, in P.A. 98-0015, specified an interest rate, not a return and set 

WACC as the interest rate to be applied to the reconciliation balance, without any mention of a 

“gross-up” for the effect of income taxes is determinative.  The Commission notes that, in the 

Rehearing phase of ICC Docket 11-0721, ComEd argued that the interest rate on the 

reconciliation balance must be set at a rate equal to its WACC because the WACC is what 

ComEd actually pays the capital markets for the use of money when it is forced to carry the cost 

of the reconciliation balance due to an underestimate of costs, but never suggested at the time 

that any “gross up” of the WACC interest rate was necessary.  It does not seem that ComEd’s 

proposed “gross up” methodology this recovery is not authorized under the amended statute. 

Therefore, the Commission declines to adopt the Company’s interpretation of the statute to 

gross up the interest rate.  

 

 

B. Exception No. 2 -- The Commission Should Reject the Proposed Order’s 

Recommendation to Adopt a Year-End Rate Base in the ROE Collar 

Calculation and Adopt the People’s Proposal to Use Average Rate Base. 

 

The Proposed Order recommends that the Commission adopt the Company’s and Staff’s 

position to include a year-end rate base in the return on equity (“ROE”) collar calculation for 

annual formula rate updates.  The ALJs conclude that the General Assembly, when it amended 

the Act through P.A. 98-0015, intended to use year-end rate base, rather than an average rate 

base, in the ROE collar calculation because “a year-end rate base is the only rate base 

specifically prescribed anywhere” in the Act.  PO at 29.  This conclusion, however, is based 

solely on an inference of the General Assembly’s legislative intent and should be rejected by the 

Commission.  As discussed below, the plain language and structure of Section 16-108.5 of the 
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Act, the amendments to that section found in P.A. 98-0015, and the Commission’s prior decision 

in Docket No. 12-0321, ComEd’s first formula rate reconciliation proceeding, demonstrate that 

the General Assembly, in fact, did not intend that year-end rate base be used in the ROE collar 

calculation. 

The Proposed Order notes that the “Act is clear that year-end capital structure must be 

used for purposes of the ROE calculation.”  PO at 29.  While this may be true, it is not a basis 

upon which to adopt a year-end rate base for the ROE collar calculation.  The Act is silent on the 

rate base to use in the collar calculation and, contrary to the conclusion of the Proposed Order – 

which adopts Staff’s and the Company’s position on this issue – the Act’s silence does not 

translate to the use of year-end rate base for that purpose.  While P.A. 98-0015 amended Section 

16-108.5(d)(1) of the PUA to provide that the reconciliation-year revenue requirement be 

determined in annual formula rate updates using year-end rate base, it did not address the rate 

base to be used in the ROE collar calculation.  See AG IB at 19.  The ROE collar is designed to 

prevent the Company from receiving revenues that fall outside of a 50 basis point “collar” above 

or below the utility’s authorized return on equity.  220 ILCS 5/16-108.5(c)(5); AG IB at 19.  The 

ROE collar calculation, thus, measures the utility’s profitability of the period in question.  The 

calculation of the ROE collar means that the Commission must determine the Company’s actual 

net income, applicable rate base, and common equity ratio.  Id.  However, as noted by AG 

witness Effron, “the collar calculation is not a part of the determination of the Company’s 

revenue requirement for a given year.  Rather, it is a determination of whether the rates in effect 

for a given year produced a return on equity outside a defined range, which would in turn result 

in a credit to, or recovery from, customers.”  AG Ex. 4.0R at 1.   
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Section 16-108.5(c)(5) of the PUA, prior to the passage of P.A. 98-0015, described the 

ROE collar and directed the Commission to calculate the ROE “using costs and capital structure 

approved by the Commission as provided in” Section 16-108.5(c)(2).  This section was not 

amended by P.A. 98-0015.  However, its referent, Section 16-108.5(c)(2), was amended by P.A. 

98-0015, now providing that the formula rate shall “[r]eflect the utility’s actual year-end capital 

structure for the applicable calendar year.”  220 ILCS 5/16-108.5(c)(5).  But “capital structure” 

and “rate base” are not interchangeable terms.  Rather, they are independent terms that reflect 

different calculations.  If the new “year-end capital structure” language found in Section 16-

108.5(c)(2), as amended by P.A. 98-0015, is interpreted by itself to require the use of year-end 

rate base in the ROE collar calculation, then that same language alone should, logically, also 

require the use of year-end rate base in the reconciliation year revenue requirement calculation.  

However, the General Assembly, in P.A. 98-0015, purposely inserted amendatory language into 

Section 16-108.5(d)(1) expressly providing that year-end rate base should be used in computing 

the reconciliation year revenue requirement.  If the amendatory “year-end capital structure” 

language in Section 16-108.5(c)(2) alone mandates the use of year-end rate base in key formula 

rate calculations (reconciliation year revenue requirement and ROE collar), then that renders the 

new “year-end rate base” language in Section 16-108.5(d)(1) as amended by P.A. 98-0015 

unnecessary and superfluous.   The Proposed Order’s logic on this point is, thus, flawed. 

Similarly, it is significant to note that Section 16-108.5(c)(5) cross-references Section 16-

108.5(c)(2) with regard to the capital structure to be used in the ROE collar calculation.  

However, Section 16-108.5(c)(5) contains no cross-reference to Section 16-108.5(d)(1) with 

regard to the rate base to be used in the ROE collar calculation.  P.A. 98-0015 did not address 

how rate base should be calculated for purposes of the ROE collar.  Contrary to the Proposed 
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Order’s conclusion, the General Assembly has not indicated any intention to change the average 

rate base used in the ROE collar calculation.   

While the General Assembly did not change the ROE collar section of the law (Section 

16-108.5(c)(5)) or in any way adopt a requirement to use year-end rate base in the ROE collar 

calculation, a statutory directive addressing how rate base should be calculated for the 

reconciliation year revenue requirement was adopted by the General Assembly.  An elementary 

canon of statutory construction is to avoid interpretations that render any language in the statute 

superfluous.  “A court presumes that the legislature intended that two or more statutes which 

relate to the same subject are to be read harmoniously so that no provisions are rendered 

inoperative.”  Knolls Condominium Ass’n v. Harms, 202 Ill.2d 450, 458-9 (2002).  The General 

Assembly clearly added the amendatory “year-end rate base” language to Section 16-108.5(d)(1) 

because it wanted to alter the rate base used in the reconciliation year revenue requirement 

calculation, recognizing that the amendatory “year-end capital structure” in Section 16-

108.5(c)(2) did not mandate the use of year-end rate base in the reconciliation year revenue 

requirement calculation.  It follows that the “year-end capital structure” amendatory language 

also did not alter the rate base to be used in the ROE collar calculation.  As discussed above, 

capital structure and rate base are two different concepts and the ROE collar calculation 

measures profitability – not the reconciliation year revenue requirement.  

Prior to the passage of the amendatory P.A. 98-0015, the Commission had, in prior 

formula rate orders, concluded that using an average rate base in the collar calculation accurately 

reflected the utility’s actual cost of investment over the course of the year.  See Docket No. 11-

0721, Order at 18-21 (May 29, 2012) (Commonwealth Edison); Docket No. 12-0001, Order at 

174-175 (Sep. 19, 2012) (Ameren).  P.A. 98-0015 does not address the Commission’s prior 
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adoption of average rate base.  Moreover, neither of the utilities eligible to participate in formula 

rates challenged the use of average rate base in the ROE collar calculation in prior Commission 

formula rate dockets – despite their advocacy for end-of-year rate base in the formula rate 

reconciliation calculations.  The Commission has, in the past, distinguished between the two 

issues of (i) average vs. year-end capital structure, and (ii) average vs. year-end rate base.  See, 

e.g., Docket No. 12-0001, Order at 106 (Sep. 19, 2012) (addressing a methodology for 

determining the Company’s capital structure for purposes of the ROE collar calculation, with 

“capital structure” shown as the percentage mix of common equity, preferred stock, long-term 

debt, and short term debt).  This previously accepted method continues to be presented by the 

People.  As AG witness Effron stated in direct testimony, “the continuing use of the average rate 

base in the ROE collar calculation is necessary to accurately measure the ROE earned based on the 

actual equity investment over the course of the year.”  AG Ex. 2.0R at 5.   

When enacting P.A. 98-0015, the General Assembly can be assumed to be aware of the 

Commission’s widely accepted use of average rate base for computing the ROE collar – but it 

did not address the issue.  At the same time, it chose to expressly address the Commission’s 

prior use of average rate base in computing the reconciliation-year revenue requirement.  

Principles of statutory construction show that the failure to address an issue, when other issues 

are addressed, shows an intent to leave the issue unchanged.  People ex rel. Daley v. Grady, 192 

Ill.App.3d 330, 333, 548 N.E.2d 764, 766 (1st Dist. 1989).  When an act lists things to which it 

refers, the court may infer that any omissions were intended as exclusions.  Bank of Waukegan v. 

Kischer, 246 Ill.App.3d 616, 620, 616 N.E. 624, 727 (2nd Dist. 1993); Town of Normal v. 

Hafner, 395 Ill.App.3d 589, 597, 918 N.E.2d 1268, 1274 (4th Dist. 2009) (“the expression of one 

thing in a provision generally excludes all others, even where there are no negative words of 
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prohibition”).  It is clear that the best interpretation of P.A. 98-0015 is that the General Assembly 

did not intend to change the rate base used in calculating the ROE collar.  The Proposed Order’s 

conclusion to the contrary represents a change that is unsupported by past Commission practice 

and P.A. 98-0015 that should be rejected by the Commission.   

Moreover, the summary provision of P.A. 98-0015, subsection (k), provides at § 16-

108.5(k)(3) that “[t]he tariff changes described in paragraphs (1) and (2) of this subsection (k) 

shall relate only to, and be consistent with, the following provisions of this amendatory Act of 

the 98th General Assembly: paragraph (2) of subsection (c) regarding year-end capital structure, 

subparagraph (D) of paragraph (4) of subsection (c) regarding pension assets, and subsection (d) 

regarding the reconciliation components related to year-end rate base and interest calculated at a 

rate equal to the utility's weighted average cost of capital.”  Subsection (d) relates to the 

calculation of the reconciliation year revenue requirement.  It is apparent that subsection (k)(3), 

which purported to capture all the amendatory tariff provisions of P.A. 98-0015, was completely 

silent about using year-end rate base in the ROE collar calculation.   

Finally, it is important to note that the Commission Staff did not challenge use of an 

average rate base for the ROE collar calculation from an accounting standpoint.  It should be 

noted that using average rate base in the ROE collar computation yields the most consistent 

result to the process of matching the net income used in the ROE calculation, which is the 

income earned over the course of the year, with the rate base as it existed during the course of the 

year.  See AG Ex. 2.0R at 3-4.
2
  As AG witness Effron stated in direct testimony, “[t]he net 

                                                           
2 The People provided detailed evidence explaining how the ROE collar computation should be modified to reflect the 

Company’s actual capital supplied by equity investors to support the Company’s rate base over the course of the year 
for which the ROE is being calculated.  On Schedule FR A-3, line 1, as filed by the Company on May 30, 2013 in Docket 
No. 13-0386 and in Docket No. 13-0318, the Company uses the rate base from Schedule FR A-1- REC, line 12 (the 
reconciliation year-end rate base) in the ROE collar computation.  The simplest modification to incorporate the 
average rate base into the ROE collar computation would be to include the average of the rate base on Schedule FR B-
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income used in the ROE calculation is the income earned over the course of the year, not the 

annualized net income being earned at the end of the year.  To be consistent, the common equity 

balance used in the denominator of the ROE calculation should be the average balance of 

common equity over the course of the year.” AG Ex. 2.0 at 3-4.  The Commission should adopt 

an analysis that accurately reflects the average return fairly realized by investors – not an end-

off-year amount that necessarily overstates or understates the Company’s earnings over the 

course of the year.   

Proposed Language: 

Consistent with the arguments above, the People urge the Commission to modify the 

Proposed Order’s conclusion at page 29-30 as follows: 

Commission Analysis and Conclusions  

The Act is clear that year-end capital structure must be used for purposes of the 
ROE calculation.  220 ILCS 5/16-108.5(c)(5).  However, because the The Act does not 
specifically prescribe use of either average or year-end rate base for purposes of the 
ROE calculation. and because Year-end rate base is the only rate base specifically 
prescribed elsewhere in Section 16-108.5 of the Act. Given that the General Assembly 
did not address the rate base to be used in the ROE collar calculation, it cannot be 
concluded that use of year-end rate base to calculate the ROE collar is most consistent 
with the Act. As Staff noted, a year-end rate base “is the only rate base specifically 
prescribed anywhere in Section 16-108.5 of the Act.”  Section 16-108.5(c)(5) provides 
for the ROE Collar calculation to be consistent with Section 16-108.5 and Section 16-
108.5 specifically requires use of a year-end rate base in multiple contexts. When 
enacting P.A. 98-0015, the General Assembly can be assumed to be aware of the 
Commission’s widely accepted use of average rate base for computing the ROE collar – 
but it did not address the issue.  At the same time, it chose to expressly address the 
Commission’s prior use of average rate base in computing the reconciliation-year 
revenue requirement.  Principles of statutory construction show that the failure to 
address an issue, when other issues are addressed, shows an intent to leave the issue 

                                                                                                                                                                                           
1, line 28 in the current year filing and the approved rate base on Schedule FR B-1, line 28 in the prior year filing on 
line 1 of Schedule FR A-3.  Thus, the rate base used in the calculation of the 2012 ROE collar computation would be 
the average of the rate base on Schedule FR B-1, line 28 in the present filing (the rate base as of December 31, 2012) 
and the rate base on Schedule FR B-1, line 28 as of December 31, 2011 as approved by the Commission.  AG Ex. 2.0R 
at 6-7. 
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unchanged.  People ex rel. Daley v. Grady, 192 Ill.App.3d 330, 333, 548 N.E.2d 764, 
766 (1st Dist. 1989).  When an act lists things to which it refers, the court may infer that 
any omissions were intended as exclusions.  Bank of Waukegan v. Kischer, 246 
Ill.App.3d 616, 620, 616 N.E. 624, 727 (2nd Dist. 1993); Town of Normal v. Hafner, 395 
Ill.App.3d 589, 597, 918 N.E.2d 1268, 1274 (4th Dist. 2009) (“the expression of one 
thing in a provision generally excludes all others, even where there are no negative 
words of prohibition”).  It is clear that the best interpretation of P.A. 98-0015 is that the 
General Assembly did not intend to change the rate base used in calculating the ROE 
collar. The Commission agrees with Staff and ComEd that the AG’s and CCI’s proposal 
to use an average rate base rather than a year-end rate base in calculating the ROE 
Collar adjustment because it reflects the income earned over the course of the year, not 
the annualized net income being earned at the end of the year.  is inconsistent  In 
addition, it is consistent with the General Assembly’s intent in amending with and 
contrary to EIMA.  Accordingly, the Commission rejects adopts the proposal to use an 
average rate base rather than a year-end rate base in calculating the ROE Collar 
adjustment. 
 

 

 

C. Exception No. 3 – ADITS Must Be Recognized In The Calculation of the 

Reconciliation Over- or Under-Recovery to Ensure That Customer Rates Are 

Just and Reasonable. 
  

The AG/IIEC/City/CUB-recommended recognition of ADIT in the calculation of the 

reconciliation amount reflected in rates is rooted in ensuring that the words “under- or over-

collection” of Section 16-108.5(d)(1) are given their plain and ordinary meaning under the 

statute, and basic accounting and regulatory principles.  It also is premised on the requirement in 

EIMA that “actual costs” be reflected in rates.  See 220 ILCS 5/16-108.5(c)(1), (c)(6).   

Unfortunately, the Proposed Order concludes that because Section 16-108.5(d)(1) of 

EIMA is silent with respect to recognition of ADIT in the calculation of reconciliation amounts,  

the recommended ADIT adjustment should be rejected.  PO at 43.  Citing rules of statutory 

interpretation related to “clear and unambiguous terms”, the Proposed Order simply adopts 

Staff’s and ComEd’s argument that Section 16-108.5(d)(1), as amended by PA 98-0015, does not 

permit the recommended ADIT offset.  Id. 
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The Proposed Order, however, misapplies the canons of statutory construction in its 

analysis of ensuring that the reconciliation interest calculation reflects actual costs.   The 

Proposed Order concludes, “We find that there is no language in Section 16-108.5(d)(1) of 

EIMA providing for ADIT to reduce the reconciliation balance.”  PO at 43 (emphasis added). 

This conclusion rests on Staff’s argument that “the phrase “[a]ny over-collection or under-

collection” refers to the whole reconciliation balance and not some derivative thereof.”  Staff IB 

at 12-13.   

 While Staff and the Proposed Order correctly recited the rules of statutory interpretation, 

it unfortunately misapplies them.  The problem with Staff’s rationale is there is no language in 

Section 16-108.5(d)(1) referencing “the reconciliation balance.”  The statute refers to “under-

collection indicated by such reconciliation.”  This language points to the need to truly reflect the 

amount that was “under-collect(ed)” relative to the utility’s actual 2012 expenses.  Interest on the 

“under-collection indicated by such reconciliation” is not the same as interest on the 

reconciliation balance.  Thus, contrary to Staff’s claim, it is Staff and ComEd that are inserting 

words – specifically the word, “balance” – in the plain language of Section 16-108.5(d)(1).    

Moreover, as thoroughly detailed in the AG Initial Brief at pages 39-43, recognition of 

ADIT is completely consistent with all parts of EIMA and an express reference to ADIT or 

incomes taxes in Section 16-108.5(d)(1) is not necessary.  The Commission should apply interest 

to the utility’s actual cash costs not recovered in 2012 to conform to the legislative intent that the 

reconciliation reflects “the actual cost information for the applicable calendar year.”  220 ILCS 

5/16-108.5(d)(1).   A fundamental principle of statutory construction is to view all provisions of 

a statutory enactment as a whole, with each provision construed in connection with every other 

section.  Roselle Police Pension Bd. v. Village of Roselle, 232 Ill.2d 546, 552 (2009).  This 
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concept of allowing interest only on the actual, net-of-tax under- or over-collection is consistent 

with the entire EIMA statute.  See, e.g., Section 16-108.5(c) (“A participating utility may elect to 

recover its delivery services costs through a performance-based formula rate approved by the 

Commission, which shall specify the cost components that form the basis of the rate charged to 

customers with sufficient specificity to operate in a standardized manner and be updated 

annually with transparent information that reflects the utility's actual costs to be recovered 

during the applicable rate year, …”); and Section 16-108.5(c)(6) (“The performance-based 

formula rate approved by the Commission shall… [p]rovide for an annual reconciliation, as 

described in subsection (d) of this Section, with interest, of the revenue requirement reflected in 

rates for each calendar year, beginning with the calendar year in which the utility files its 

performance-based formula rate tariff pursuant to subsection (c) of this Section, with what the 

revenue requirement would have been had the actual cost information for the applicable calendar 

year been available at the filing date.”) (Emphasis added.)   

The fact that Section 16-108.5(d)(1) did not specifically reference ADITs as part of the 

reconciliation interest calculation is not dispositive of the issue.  Relying on silence in the statute 

as the basis for rejecting the AG/IIEC/City/CUB proposed adjustment ignores the fact that the 

Commission routinely makes ratemaking adjustment in formula rate orders that are not 

specifically referenced in the Act.  Indeed, the statute explicitly directs the Commission to “apply 

the same evidentiary standards, including but not limited to, those concerning the prudence and 

reasonableness of the costs incurred by the utility, the Commission applies in a hearing to review 

a filing for a general increase in rates under Article IX of this Act” when it reviews the annual 

update of cost inputs.  220 ILCS 5/16-108.5(d).  Recognition of the effect of accumulated 
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deferred income taxes is a standard regulatory principle that directly applies to reconciliation 

over or under-recoveries. 

The precise mechanics for assessing the over- or under-collection must refer to regulatory 

and evidentiary standards concerning prudence and reasonableness.  It is well recognized, by 

both the Commission and Illinois courts that “ADIT quantifies the income taxes that are deferred 

when the tax law provides for deductions with respect to an item, in a year other than the year in 

which the item is treated as an expense for financial reporting purposes.  For regulated entities, 

ADIT is treated as no-cost source of capital that reduces rate base.”   Docket 11-0721, Order at 

56 (May 29, 2012), citing Ameren Illinois Co. v. Ill. Commerce Comm’n, 2012 IL. App. (4th) 

100962 at ¶11, 967 N.E.2d 298, 304 (4th Dist. 2012) (italics added).  While the over- or under-

collection amount arising from the reconciliation is not in rate base, the interest provision is 

intended to compensate the utility for the financing costs associated with the fact that some 

portion of its costs are recovered as taxable revenues (or returned in the case of over-recoveries) 

until a subsequent year.  If utility income tax payments are reduced due to delayed recovery or 

return of reconciliation revenues, because of deferred income taxes, it is unreasonable to apply 

interest to taxes not paid and ignore the tax deferral impacts upon the net cash flow amounts 

indicated by the reconciliation. ComEd and the Proposed Order propose to completely ignore the 

actual reconciliation related ADIT amounts by not deducting them from rate base and at the 

same time charging consumers interest on these unpaid tax obligations, effectively ignoring the 

tax deferral by adding interest to the reconciliation under-recovery. 

Section 16-108.5 establishes a structure for annual revenue requirement updating, ROE 

determination, and a rate review process that is a major departure from traditional ratemaking.  

However, that does not mean that every detail of ratemaking is specified conclusively in the 



 

17 
 

statute.   Recognizing that it would be virtually impossible to address all facets of ratemaking, 

the statute relies on the Commission’s application of standards concerning the prudence and 

reasonableness of costs both in approving the formula rate tariff and in reviewing the annual 

filings.  220 ILCS 5/16-108.5(c)(1), 16-108.5(c)(6) and 16-108.5(d)(3).   See AG IB at 39-43. 

The effect of deferred income taxes is considered by all parties on many issues despite 

the absence of specific direction to consider ADIT or taxes.  This is because, as the Commission 

concluded in Docket 11-0721, basic accounting principles as well as Illinois case law recognize 

that ADIT should be treated as a source of non-investor funds, and the General Assembly did not 

direct the Commission to ignore this fundamental regulatory and accounting principle.  These 

same principles must apply to the Commission’s calculation of the reconciliation under- or over-

recovery to which interest is applied.  In order to ensure that ComEd’s actual costs are reflected 

in the “under-collection” to which interest is applied and that Section 16-108.5(c) and (d)(1) 

reference, the Commission must order the Company to revise its formula rate tariff reconciliation 

calculation to apply interest only to an under-collection that incorporates the effect of ADIT. 

It must be noted that while Staff argues that the AG and IIEC/City/CUB recommendations to 

recognize ADIT in the reconciliation interest calculation should not be adopted, it does so based 

on a strictly legal argument that, as discussed below, misinterprets the statute.  No Staff witness 

challenged the merits of the proposed adjustment to ensure that the true “under- or over-

collection” is reflected in customer rates.  The undisputed bottom line is the Company’s cash 

income tax expense was lower in 2012 as a result of the deferred recognition of the reconciliation 

revenues, until they are collected in cash, for income tax purposes.  There is no dispute that if the 

revenue requirement in effect for the year had been higher, the Company would have received 
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more revenues and income taxes currently payable would have been higher, as discussed above.  

See AG Initial Brief at 29-48.   

The fact that ComEd’s actual 2012 revenue requirement was greater than the revenue 

requirement authorized for the year means that the Company’s taxable income and cash income 

tax expense were lower than they would have been otherwise by about 40%.  That provides a 

real cash benefit to ComEd, and that cash benefit should be recognized so that consumers do not 

pay interest on money the Company has not yet paid for in income taxes.  See AG Ex. 1.0 at 9-

12; AG Ex. 2.0 at 8-10.  When the Company ultimately recovers (or refunds) the reconciliation 

balance, the net cash it receives (or refunds) will be that reconciliation balance net of income taxes.  

Again, there is no dispute on this point.  Tr. at 59-60.  These ADIT amounts are specifically 

identified in AG Ex. 1.9 (attached to Mr. Brosch’s Direct Testimony), which shows that ComEd 

has recognized a combined $44.3 state and federal tax liability tied to the reconciliation under-

collection recorded by ComEd at year-end 2012 as a regulatory asset.  AG Ex. 1.9 is attached as 

Appendix A to this Reply Brief.  This net cash is what the Company has foregone (or what it is 

holding pending the refund), and it is this net cash requirement (or source) on which interest should 

be calculated.  AG Ex. 1.0 at 11-12; AG Ex. 1.9.  It is this net amount that represents the “under-

collection” in this docket, which must be recognized in the reconciliation interest calculation. 

The only issue, then is whether that real cash benefit to the Company should be ignored 

when reconciliation interest amounts is applied. The Company’s Amended Formula Rate Tariff, 

approved on June 5, 2013, does just that.  This docket provides the Commission with the 

opportunity to correct that unjust result.  The deferral of income taxes that occurs when a 

reconciliation under-collection occurs represents a reduction to the Company’s cash income tax 

expense and cash flow in the reconciliation year.  Those deferred taxes must be recognized in the 
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calculation of the interest on the reconciliation balance in order to ensure that the Company is not 

awarded a windfall when under-collections occur or punished when over-collections occur.  

Silence on the issue of recognizing ADIT in reconciliation over- or under-recoveries as part of the 

reconciliation interest calculation does not support rejection of the adjustment, which is needed to 

ensure that the reconciliation amounts reflect the Company’s actual costs, consistent with Sections 

16-108.5(c)(1) and (c)(6) of the Act, which require that formula rates and reconciliation amounts 

be based on a utility’s “actual costs.” 

 

Proposed Language 

 

 Accordingly, in accordance with the arguments presented above, the Commission should 

modify the conclusion at page 43 of the Proposed Order as follows: 

Commission Analysis and Conclusions 

The Commission finds that the AG, IIEC, the City of Chicago and CUB have 
correctly interpreted Section 16-108.5(d)(1) of the Act to require the net-of-tax under- or 
over-recoveries in the calculation of the reconciliation amount.  This conclusion is rooted 
in ensuring that the words “under- or over-collection” of Section 16-108.5(d)(1) are given 
their plain and ordinary meaning under the statute, and basic accounting and regulatory 
principles.  It also is premised on the requirement in EIMA that “actual costs” be 
reflected in rates.  See 220 ILCS 5/16-108.5(c)(1), (c)(6).   
The record shows and past regulatory practices dictate that the deferral of income taxes 
that occurs when a reconciliation under-collection occurs represents a reduction to the 
Company’s cash income tax expense and cash flow in the reconciliation year.  Those 
deferred taxes must be recognized in the calculation of the interest on the reconciliation 
balance in order to ensure that the Company is not awarded a windfall when under-
collections occur or punished when over-collections occur.  While Staff has correctly 
recited the rules of statutory interpretation related to giving words their plain and 
ordinary meaning, it unfortunately misapplies them and inserts words in the statute that 
do not exist.  The statute refers to “under-collection indicated by such reconciliation”  -- 
not interest “on the reconciliation balance”, as Staff’s argument suggests.  220 ILCS 
5/16-108.5(d)(1).  This language points to the need to truly reflect the amount that was 
“under-collect(ed)” relative to the utility’s actual 2012 expenses.  Interest on the “under-
collection indicated by such reconciliation” is not the same as interest on the 
reconciliation balance.   

Moreover, as thoroughly detailed in the AG Initial Brief at pages 39-43, 
recognition of ADIT is completely consistent with all parts of EIMA and an express 
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reference to ADIT or incomes taxes in Section 16-108.5(d)(1) is not necessary.  The 
Commission should apply interest to the utility’s actual cash costs not recovered in 2012 
to conform to the legislative intent that the reconciliation reflects “the actual cost 
information for the applicable calendar year.”  220 ILCS 5/16-108.5(d)(1).   A 
fundamental principle of statutory construction is to view all provisions of a statutory 
enactment as a whole, with each provision construed in connection with every other 
section.  Roselle Police Pension Bd. v. Village of Roselle, 232 Ill.2d 546, 552 (2009).  
This concept of allowing interest only on the actual, net-of-tax under- or over-collection 
is consistent with the entire EIMA statute.  See, e.g., Section 16-108.5(c) (“A 
participating utility may elect to recover its delivery services costs through a 
performance-based formula rate approved by the Commission, which shall specify the 
cost components that form the basis of the rate charged to customers with sufficient 
specificity to operate in a standardized manner and be updated annually with 
transparent information that reflects the utility's actual costs to be recovered during the 
applicable rate year, …”); and Section 16-108.5(c)(6) (“The performance-based formula 
rate approved by the Commission shall… [p]rovide for an annual reconciliation, as 
described in subsection (d) of this Section, with interest, of the revenue requirement 
reflected in rates for each calendar year, beginning with the calendar year in which the 
utility files its performance-based formula rate tariff pursuant to subsection (c) of this 
Section, with what the revenue requirement would have been had the actual cost 
information for the applicable calendar year been available at the filing date.”) 
(Emphasis added.)   

Indeed, the statute explicitly directs the Commission to “apply the same 
evidentiary standards, including but not limited to, those concerning the prudence and 
reasonableness of the costs incurred by the utility, the Commission applies in a hearing 
to review a filing for a general increase in rates under Article IX of this Act” when it 
reviews the annual update of cost inputs.  220 ILCS 5/16-108.5(d).  Recognition of the 
effect of accumulated deferred income taxes is a standard regulatory principle that 
directly applies to reconciliation over or under-recoveries. 

The mechanics for assessing the over- or under-collection must reference the 
regulatory and evidentiary standards concerning prudence and reasonableness that the 
Commission commonly applies.  It is well recognized, by both the Commission and 
Illinois courts that “ADIT quantifies the income taxes that are deferred when the tax law 
provides for deductions with respect to an item, in a year other than the year in which 
the item is treated as an expense for financial reporting purposes.  For regulated 
entities, ADIT is treated as no-cost source of capital that reduces rate base.”   Docket 
11-0721, Order at 56 (May 29, 2012), citing Ameren Illinois Co. v. Ill. Commerce 
Comm’n, 2012 IL. App. (4th) 100962 at ¶11, 967 N.E.2d 298, 304 (4th Dist. 2012) 
(italics added).  While the over- or under-collection amount arising from the 
reconciliation is not in rate base, the interest provision is intended to compensate the 
utility for the financing costs associated with the fact that some portion of its costs are 
recovered as taxable revenues (or returned in the case of over-recoveries) until a 
subsequent year.  If utility income tax payments are reduced due to delayed recovery or 
return of reconciliation revenues, because of deferred income taxes, it is unreasonable 
to apply interest to taxes not paid and ignore the tax deferral impacts upon the net cash 
flow amounts indicated by the reconciliation. ComEd’s  proposal to completely ignore 
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the actual reconciliation related ADIT amounts by not deducting them from rate base 
and at the same time charging consumers interest on these unpaid tax obligations, 
effectively ignoring the tax deferral by adding interest to the reconciliation under-
recovery.  Calculation of the net-of-tax reconciliation over- or under-recovery should be 
reflected, retroactively from the June 6, 2013 date that the Docket No. 13-0386 rates 
took effect.   

both ComEd and Staff have correctly interpreted the statute on this issue.  We 
find that there is no language in Section 16-108.5(d)(1) of EIMA providing for ADIT to 
reduce the reconciliation balance.  Clear and unambiguous terms are to be given their 
plain and ordinary meaning (West Suburban Bank v. Attorneys Title Insurance Fund, 
Inc., 326 Ill.App.3d 502, 507 (2001)) and where statutory provisions are clear and 
unambiguous, the plain language as written must be given effect, without reading into it 
exceptions, limitations, or conditions the legislature did not express. Davis v. Toshiba 
Machine Co., 186 Ill.2d 181, 184-185 (1999).  The Act requires that any reconciliation 
over or under collection be refunded or recovered with interest.  220 ILCS 5/16-
108.5(d)(1).   
 

D. CONCLUSION 

WHEREFORE, the People respectfully request that the Illinois Commerce Commission  

enter a final order that modifies the revised formula rate tariff filed by Commonwealth Edison 

Company (“ComEd”) on May 30, 2013 in ICC Docket No. 13-0386, in response to the General 

Assembly’s enactment of Public Act 98-0015 (“P.A. 98-0015”), to (1) correct ComEd’s 

unauthorized “gross up” of the WACC interest rate applied to its reconciliation under-collection; 

(2) incorporate an average rate base, rather than ComEd’s use of year-end rate base, in the 

calculation of the Section 16-108.5(c)(5) return on equity (“ROE”) collar adjustment; (3) 

expressly reflect the appropriate tax treatment in calculating interest on the reconciliation balance 

in the formula rate tariff by deducting the ADIT from the reconciliation under-recovery prior to 

application of the WACC interest rate; and (4) establish just and reasonable rates pursuant to the 

formula modifications requested herein.   
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