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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

ILLINOIS COMMERCE COMMISSION  ) 

 On Its Own Motion     ) 

      v.  )   

        ) Docket No. 13-0553 

COMMONWEALTH EDISON COMPANY  ) 

        ) 

Investigation of tariffs approved in     ) 

Docket No. 13-0386      ) 

  

 

BRIEF ON EXCEPTIONS OF THE ILLINOIS INDUSTRIAL ENERGY CONSUMERS, 

CITY OF CHICAGO, AND CITIZENS UTILITY BOARD 

 

Now come the Illinois Industrial Energy Consumers (“IIEC”), City of Chicago (“City”) 

and Citizens Utility Board (“CUB”) (collectively, “CCI”), pursuant to Rules of Practice of the 

Illinois Commerce Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code Part 

200.830, and the briefing schedule established by the Administrative Law Judges (“ALJs”) and 

to herby file this Brief on Exceptions in the above-captioned proceeding.   

I. INTRODUCTION 

 The Administrative Law Judges’ Proposed Order of November 13, 2013 (“Proposed 

Order” or “PO”) correctly determines that the interest rate to be applied to the reconciliation 

balance is Commonwealth Edison Company’s (“ComEd” or “the Company”) weighted average 

cost of capital (“WACC”), with no “gross-up.”  PO at 18.  ComEd’s proposal to “gross-up” the 

interest rate does not comply with Public Act 98-15, (“PA 98-15”), amending the provisions of 

Section 16-108.5 of the Public Utilities Act (“PUA”), (the “Formula Rate Law”).  220 ILCS 

5/16-108.5.  The fundamental principle of statutory construction is to determine and give effect 

to the intent of the legislature, and statutory language is the best indication of legislative intent. 

Quality Saw and Seal, Inc. v. Illinois Commerce Comm’n, 372 Ill. App. 3d 776, 781 (2nd Dist. 
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2007).  If the legislative intent is clear, that is the end of the matter.  Id.  When the language of an 

enactment is clear, it will be given effect without resort to other interpretative aids.  The 

Proposed Order correctly rejects ComEd’s attempts to “interpret” the clear language of the 

statute. 

 However, the Proposed Order incorrectly adopts ComEd’s interpretations regarding the 

Return on Equity (“ROE”) Collar Calculation and the Reconciliation Interest Calculation, in 

concluding that the Energy Infrastructure and Modernization Act (“EIMA”) requires, 

respectively, the use of an average rate base in the ROE collar calculation, and calculation of 

interest on the gross reconciliation balance.  The EIMA does not prescribe either of these 

methodologies.  Because the EIMA has no express provision defining the methodology for either 

calculation, the Commission must use its expertise in implementing the ratemaking provisions of 

the PUA, guided by the EIMA prime objective to require the Company to use the methodologies 

that best match ComEd’s recovery with its actual costs.  In both cases, CCI and the Office of the 

Attorney General of the State of Illinois (“AG”) have shown that ComEd’s proposed 

methodologies do not achieve that goal.   

 In addition, the Proposed Order does not address the alternative proposal of CCI and AG 

to calculating interest on the net of tax reconciliation balance.  Both CCI and AG proposed that, 

if the Commission did not adopt their primary positions, the accumulated deferred income taxes 

(“ADIT”) actually recorded by ComEd in 2012, associated with the reconciliation balance, 

should be included in the ADIT offsetting rate base.  CCI Ex. 2.0 at 4:73-75, AG Ex. 1.0 Rev. at 

17-18:384-392.  This ADIT balance reflects the delayed payment of taxes on the revenues 

ComEd recognized in 2012 associated with the collection of the reconciliation balance in 2014.  
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This ADIT balance is clearly related to the distribution function and should be treated as a rate 

base reduction, like other distribution ADIT.   

The legal authority for the Commission’s ability to use its discretion in making these 

determinations is explained below.  Then, the specifics of each issue are described thereafter.  

For the reasons set forth herein, and in the Initial and Reply Briefs of CCI, the Commission 

should adopt the changes to the Proposed Order suggested below. 

Commission Authority and Duties 

Illinois courts have recognized that the Commission's authority includes the authority to 

do what is reasonably necessary to accomplish the legislature's objective, including formulating 

reasonable methods of achieving stated legislative objectives.  Abbott Lab., Inc. v. Ill. Commerce 

Comm'n, 682 N.E.2d 340, 348 (5th Dist. 1997) (affirming Commission orders approving 

penalties imposed on natural gas utilities that were not enumerated by statute).  The EIMA does 

not change the ICC’s statutory role in “effectively and comprehensively” regulating utilities to 

ensure they provide “adequate, efficient, reliable, environmentally safe and least-cost public 

utility services.”  220 ILCS 5/1-102.  More particularly, the ICC is still required to ensure that 

rates are just and reasonable, and that utility investments used in setting rates are reasonable and 

prudently made.  220 ILCS 5/16-108.5(c)(6).  The EIMA makes clear that the performance-

based formula rate tariff filed by a participating utility should be reviewed using the standards of 

Article IX of the Public Utilities Act (“PUA” or “the Act”).  220 ILCS 5/16-108.5(c).  Therefore, 

utilities still bear the burden of proving the justness and reasonableness of their proposed rates 

(220 ILCS 5/9-201(c)), and may only recover actual costs of delivery services that are “prudently 

incurred and reasonable in amount consistent with Commission practice and law.”  220 ILCS 

5/16-108.5(c)(1).   
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 The General Assembly need not legislate every implementation detail or circumstance in 

the enforcement of a law.  Intelligible standards to guide the agency charged with enforcement 

are sufficient.  Memorial Gardens Ass'n, Inc. v. Smith, 16 Ill.2d 116, 131 (1959).  The General 

Assembly may delegate to others, including administrative agencies, the authority to do those 

things the legislature might properly do, but cannot do as understandingly or advantageously.  

Hill v. Relyea, 34 Ill.2d 552, 555 (1966).   

 If the legislature has charged an agency with administering and enforcing a statute, 

Illinois courts will give substantial weight and deference to the agency's resolution of any 

ambiguities in that statute -- even if the ambiguity concerns the extent of the agency's jurisdiction 

under that statute.  Quality Saw and Seal v. Illinois Commerce Comm’n, 374 Ill. App. 3d 776, 

781 (2nd Dist. 2007).  If reasonably well-informed persons could understand the statutory 

language in more than one sense, the court shall consider whether the action is based on a 

permissible construction of the statute.  A court will not substitute its own construction for a 

reasonable interpretation adopted by the agency charged with the statute's administration.  Id.  

Here, neither the rate base to be used in the ROE collar calculation nor the “reconciliation 

balance” to which interest is applied is specifically defined.  The interpretation of the 

Commission, as the agency charged with administering the Act, is entitled to respect and 

deference.  Commonwealth Edison Co. v. Illinois Commerce Comm’n, 398 Ill.App.3d 510, 524 

(2009), citing Illinois Consolidated Telephone Co. v. Illinois Commerce Comm’n, 95 Ill.2d 142, 

152-53 (1983).   

 The applicable rules of law make clear that the Commission retains authority to interpret 

ambiguities in the Formula Rate Law, and its decisions will not be overturned so long as they are 

reasonable interpretations.  The Formula Rate Law is ambiguous on the matters of the ROE 
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Collar Calculation and the Reconciliation Interest Calculation, and therefore the Commission 

must supply its expertise to the facts of record in this proceeding to determine just and 

reasonable rates under Titles IX and XVI of the PUA.   

II. PA 98-15 COMPLIANCE 

  

 B. Do the tariffs filed on May 30, 2013 by ComEd correctly calculate the Section 

 16-108.5(c)(5) return on equity (“ROE”) collar as authorized by the Public 

 Utilities Act? 

 

With respect to the ROE Collar Calculation, the Proposed Order correctly acknowledges 

the ambiguity in the statute, stating, “...the Act does not specifically prescribe use of either 

average or year-end rate base for purposes of the ROE calculation...”  PO at 29.  As noted above, 

where ambiguities exist in the law, the Commission, which understands the principles of 

ratemaking better than the General Assembly, has the ability to construct the statute in 

accordance with its continuing duties under Article IX to set only just and reasonable rates.  In 

this case, the Proposed Order fails to apply the record evidence to the prevailing legal standards 

by misconstruing the resolution of this ambiguity.  The purpose of EIMA is to “[p]rovide for the 

recovery of the utility's actual costs of delivery services that are prudently incurred and 

reasonable in amount consistent with Commission practice and law.” 220 ILCS 5/16-108.5(c)(1) 

(emphasis added).  In addition to imputing language into the statute that does not exist, the 

Proposed Order did not adequately consider the record evidence that use of year-end rate base in 

the ROE collar calculation has the effect of deflating the calculated ROE relative to the actual 

earned ROE, and therefore provides for recovery of rates beyond the utility’s actual costs.  See 

AG Ex. 4.0 at 5:109-111.   

Though the Proposed Order acknowledges the ambiguity arising from the legislature’s 

failure to “specifically prescribe use of either average or year-end rate base for purposes of the 
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ROE calculation,” the Proposed Order rejects the recommendation of the AG and CUB to 

continue using average rate base for purposes of the ROE collar calculation.  PO at 29.  The 

Proposed Order claims that the “overall intent” of the General Assembly was for year-end rate 

base to be used for this purpose, citing EIMA provisions unrelated to the ROE collar calculation.  

Id.  The Proposed Order’s conclusion that the established practice of using the average rate base 

for the ROE collar calculation should be changed to use of year-end rate base to accommodate 

the “overall intent” of the General Assembly in enacting PA 98-15 does not withstand scrutiny.  

The Proposed Order’s conclusion ignores record evidence and Commission practice supporting 

the currently approved approach to measuring the ROE collar adjustment.  The recommended 

change in approach is made without any directive from the General Assembly respecting the 

ROE collar provision.  The PO should thus be reversed by the Commission on this issue. 

The purpose of the ROE collar adjustment is to protect ratepayers from paying excessive 

rates (more than 50 basis points above the utility’s authorized return), while simultaneously 

protecting the participating utility from under earning below the 50 basis point collar.  See 220 

ILCS 5/16-108.5(c)(5).  The revisions to the formula rate law effectuated in May 2013 by PA 98-

15 amended Section 16-108.5(c)(2) of the Act to require use of the year-end capital structure in 

setting formula rates.  PA 98-15 did not also require use of a year-end rate base in the ROE collar 

calculation.  Prior to the enactment of PA 98-15, the approved formula rate protocols required 

use of average rate base for purposes of calculating both the reconciliation adjustment and the 

collar adjustment, and nothing in PA 98-15 dictates or authorizes a change to the ROE collar 

calculation previously approved.  See AG Ex. 2.0 at 4:215-217.  The evidence in this proceeding 

and the law support the previously-approved requirement to use average rate base in the ROE 

collar calculation. 
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The Proposed Order’s interpretation of the ROE collar provision is erroneously and 

unlawfully distorted by its mistaken interpretation of the effect of PA 98-15.  In determining the 

proper calculation of the ROE collar adjustment, the Proposed Order errs in concluding that, 

because EIMA “specifically requires use of a year-end rate base in multiple revenue requirement 

(costs) contexts,” (PO at 29), it should be presumed that the General Assembly meant to alter the 

established Commission practice of using average rate base for the distinct purpose of measuring 

and assessing ComEd’s earnings (collections).  The Proposed Order recommends a change in the 

Commission’s earlier factual determination of that the average year rate base accurately 

determines ComEd’s actual costs and actual earnings.  However, the record evidence in this case 

does not support a different factual determination, and the language of PA 98-15 does not reflect 

a change in the over-arching “actual cost” objective of formula rates.  If the General Assembly 

had intended to change the calculation of the ROE collar, then the language of PA 98-15 would 

have reflected that intent.   

When interpreting a statute, the primary objective is to ascertain, and give effect to, the 

intent of the legislature.  Metro Utility Co. v. Illinois Commerce Commission, 262 Ill.App.3d 

266, 274 (1994).  The best indication of what the legislature intended is the statutory language 

itself.  Id.  In this case, while very specifically and deliberately changing language in the statute 

with regard to some calculations, the General Assembly did not include a specific directive to 

use year-end data with regard to the calculation of the ROE collar.  Where the General Assembly 

did not provide an explicit directive, the Commission must supply a reasoned and supportable 

determination to ensure ComEd’s ratepayers pay only just and reasonable rates.  See 220 ILCS 

5/9-101.  This is just what the Commission did in ComEd’s previous formula rate reconciliation, 

Docket No. 12-0321, where the Commission approved rates using Ameren’s average rate base 
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for measuring the ROE collar adjustment.  See ICC Docket No. 12-0321, Dec. 19, 2012 Order at 

83. 

In addition to sound legal analysis, the record evidence in this proceeding (as in ComEd’s 

original formula rate proceeding) provides overwhelming justification for adopting AG witness 

Effron’s use of average rate base in the ROE collar calculation.  Mr. Effron testified that use of 

the average rate base for purposes of calculating the ROE collar more accurately represents the 

actual capital supplied by equity investors to support the Company’s rate base over the course of 

the year for which the ROE is being calculated.  AG Ex. 2.0 at 4:80-90.  Furthermore, “[i]n times 

when the common equity balance is growing, using the end of period balance of common equity 

will understate the actual ROE earned on common equity provided by investors over the course 

of the year…”  Id. at 3:87-89.  The use of year-end rate base in measuring the ROE collar 

adjustment, therefore, inappropriately understates Ameren’s earnings.  Id. at 5:119-122.  To be 

consistent, the common equity balance used in the denominator of the ROE calculation should be 

the average balance of common equity over the course of the year.  Id. at 85-87. 

Nothing in PA 98-15 legislatively undermines this factual and policy support for using 

average rate base for the ROE collar calculation.  Nor does any language in PA 98-15 prescribe a 

different rate base measurement to use in that calculation.  Because the amendments to EIMA 

did not require use of year-end rate base for purposes of the ROE collar calculation, and because 

no evidence warrants an alteration of the Commission’s determination in Docket Nos. 11-0721 

and 12-0321 regarding use of average rate base in calculating the ROE collar, the Commission 

should adopt the recommendation of AG witness Effron to revise Ameren schedule FR A-1 to 

comport with the law and the evidence in this proceeding by using average rate base in the 

calculation of the ROE collar adjustment.  See AG Ex. 2.0 at 14:302-312.  Thus, the Commission 
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should reject the Proposed Order’s recommendation and adopt Mr. Effron’s approach to 

calculating the ROE collar adjustment.  CUB therefore respectfully requests that the Commission 

make the following revisions to the Commission Analysis and Conclusion on pages 29-30 of the 

Proposed Order: 

Exception No. 1 

The Act is clear that year-end capital structure must be used for 

purposes of the ROE calculation.  220 ILCS 5/16-108.5(c)(5).  

However, because the Act does not specifically prescribe use of 

either average or year-end rate base for purposes of the ROE 

calculation. and It cannot be assumed that, because year-end rate 

base is the rate base specifically prescribed elsewhere in Section 

16-108.5 of the Act for distinct purposes, it can be concluded that 

the General Assembly intended use of year-end rate base to 

calculate ComEd’s actual costs and earnings and any ROE collar 

adjustment.  is most consistent with the Act. As Staff noted, a year-

end rate base “is the only rate base specifically prescribed 

anywhere in Section 16-108.5 of the Act.”  Section 16-108.5(c)(5) 

provides for the ROE Collar calculation to be consistent with 

Section 16-108.5 and Section 16-108.5 specifically requires use of 

a year-end rate base in multiple contexts.  The Commission agrees 

with Staff and ComEd that the AG’s and CCI’s proposal to use an 

average rate base rather than a year-end rate base in calculating the 

ROE Collar adjustment is inconsistent with and contrary to EIMA.  

Accordingly, the Commission rejects adopts the proposal to use an 

average rate base rather than a year-end rate base in calculating the 

ROE Collar adjustment.   

 

 C. Do the tariffs filed on May 30, 2013 by ComEd correctly reflect the 

 appropriate tax treatment in calculating interest on the reconciliation 

 balance in the formula rate tariff as authorized by the Public Utilities Act? 

 

With respect to the Reconciliation Interest Calculation, the Proposed Order errs in finding 

that the statute is clear and unambiguous.  PO at 43.  The term “reconciliation balance” is never 

once used in the statute, much less defined.  The record contains the conflicting opinions of the 

utility and of expert witnesses with extensive experience in regulatory accounting before the 

Commission.  The conflicting interpretations of these expert witnesses clearly satisfy the legal 
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criterion for spotting statutory ambiguities -- differing understandings of statutory language by 

“reasonably well-informed person[s].”  Quality Saw, 374 Ill. App. 3d at 782.  In the absence of a 

statutory definition of the reconciliation balance, or any specification of whether that balance 

should be a gross or net-of-tax amount, the Commission must use its expertise to resolve the 

demonstrated ambiguity in a way that furthers the objectives of the statute.   

 The Commission has a duty to use its expertise in determining the specific, lawful 

calculation appropriate for the reconciliation balance on which interest is calculated.  The 

Proposed Order recommends setting aside that expertise and the reconciliation provision’s 

substantive purpose, to accept an arbitrary, unwarranted presumption that a calculation detail not 

explicitly prescribed cannot be made, notwithstanding what is required to determine ComEd’s 

actual costs and to reflect established Commission practice.  PO at 43.   

The Proposed Order notes the absence of this calculation detail and concludes that it 

precludes Commission determination of ComEd’s actual costs during the reconciliation period 

and continued recognition of the ADIT recorded on utility books in calculating revenue 

requirements.  See PO at 43, citing Davis .v Toshiba Machine Co., 186 Ill. 2d 181 (1999).  That 

case is inapplicable in this situation, where the language of the statute is not clear and is 

ambiguous.  In Davis, the court interpreted the meaning of “notwithstanding” by looking to the 

dictionary definition of the word, and rejected the defendant’s attempts to read the modifiers 

“latent” or “undiscoverable” to the word “injury” when used in a strict liability statute.  Davis, 

186 Ill. 2d at 185-186.  No such easily solutions are available with respect to the reconciliation 

balance on which interest is calculated.  The language of the EIMA is not clear-cut with respect 

to the calculation of the reconciliation balance, and does not simply require the definition of one 

word.   
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Moreover, courts recognize that the General Assembly is not required to (and does not) 

specify every detail of a statute’s implementation.  Courts assess the meaning of an absence of 

detail from the statute itself, not presumptively or simplistically.  “The force of the inference 

from silence depends on whether, under the circumstances, some further expression would have 

been expected.”  Gekas v. Williamson, 393 Ill. App. 3d 573, 587 (4
th

 Dist. 2009).  Having 

expressly incorporated the ratemaking standards of Article IX and defined repeatedly the “actual 

costs” objective of formula rates, the General Assembly could not be expected to provide the 

specific detail the Proposed Order demands.  That the hundreds of comparable details required 

for ComEd’s formula rate calculations also are not specified in the statute has not precluded their 

consideration.  The Commission should be guided by the legislative mandate for the 

determination and recovery of ComEd’s actual costs using its expertise as the enforcing agency, 

consistent with Commission practice, rather than rely solely on the absence of an implementation 

detail.  

 The PUA dictates that in the formula rate reconciliation: 

Any over-collection or under-collection indicated by such 

reconciliation shall be reflected as a credit against, or recovered as 

an additional charge to, respectively, with interest calculated at a 

rate equal to the utility's weighted average cost of capital approved 

by the Commission for the prior rate year, the charges for the 

applicable rate year. 

 

220 ILCS 5/16-108.5(d)(1).  This language directs the Commission to calculate interest on any 

“over-collection or under-collection” at the Company’s weighted average cost of capital 

(“WACC”).  It does not address any reconciliation balance (a term never once used in the 

statute) or whether the “over-collection or under-collection” amount the provision does address 

should be gross or net-of-tax.  Clearly, there are computational gaps that the Commission must 

bridge, consistent with the purposes of this specific provision and the statute as a whole.  The 
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calculation specificity provided by the legislature in other provisions
1
 is not provided with 

respect to the reconciliation balance on which interest should be calculated.  The Commission, 

then, must determine the specific calculations of over-collections and under-collections to which 

interest will be applied, within the framework of the Act.   

The overarching “actual costs” focus of the formula rate statute requires that the 

Commission interpret the statute to effect recovery of only the utility’s actual prudent and 

reasonable costs.  220 ILCS 5/16-108.5(c)(1).  The record demonstrates that ComEd’s actual 

interest costs, determined consistently with Commission practice, are determined by interest 

calculated on the reconciliation balance net of related ADIT.  The ADIT related to the amount to 

which interest will be applied are already recorded on ComEd’s books.  ComEd has realized tax 

savings due to resulting higher tax deductions, reducing its actual costs during the reconciliation 

period.   

 In Docket No. 11-0721, AG witness Mr. Brosch raised concerns about the reconciliation 

balance that is allowed to earn interest.  AG Ex. 1.0 at 5:251.  At that time, the Commission did 

not make a definitive ruling.  The Commission noted its concerns about the completeness of the 

record, deferring a determination, but clearly indicating its authority to determine, on an 

appropriate record, an ambiguity that would be resolved with evidence, presumably of the best 

calculation to quantify ComEd’s actual costs.  ICC Docket 11-0721, Final Order (May 29, 2012) 

at 167.
2
  That evidence is presented in this record, but it is ignored by the Proposed Order.  

                                                 
1
 For example, with respect to the interest rate to be calculated on the reconciliation balance, the Act requires: 

“…interest calculated at a rate equal to the utility’s weighted average cost of capital approved by the Commission 

for the prior year...”  220 ILCS 5/16-108.5(d)(1).  Another example is the requirement that the Company shall earn 

an “investment return at a rate equal to the utility’s weighted average cost of long-term debt, on the pension 

assets...”  220 ILCS 5/16-108.5(c)(4)(D).  
 
2
  Mr. Brosch also raised the issue in ICC Docket Nos. 12-0001 and 12-0293, Ameren’s initial formula rate setting 

docket and its first reconciliation, though the issue was not addressed in the Commission’s analyses and conclusions 

in those orders.  AG Ex. 1.0 at 5-6:257-260. 
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Instead, the Proposed Order un-does the Commission’s earlier deferral to receive needed 

evidence, proclaiming it has found clarity where the Commission did not.   

In addition, despite the Commission’s determination that it required a more complete 

record to determine the appropriate implementation of an ambiguous provision, the legislature 

did not specify a legislative resolution of its own.  That implementation decision remained with 

the Commission.  The General Assembly did amend the EIMA to clarify several other specific 

accounting issues, but, despite the fact that this issue had been raised, chose not to specify or to 

clarify the reconciliation interest calculation.  Though it might properly have done so, the 

General Assembly delegated to the Commission the authority to make the specific determination 

of the reconciliation balance on which to calculate interest, as the Commission’s experience 

allows it to do so more understandingly and advantageously than the General Assembly could.  

See Hill v. Relyea, 34 Ill. 2d 552, 555 (1966).  The Commission must determine -- based on the 

over-arching “actual cost” recovery objective of formula rates -- the specific calculations of 

over- and under-collections and related interest amounts.   

 CCI will not restate all of the arguments contained in its Initial and Reply Briefs, but 

hereby incorporates by reference those arguments made in the CCI Initial Brief at 16-22 and the 

CCI Reply Brief at 13-16.  In sum, ComEd admits that deferred taxes related to the reconciliation 

balance currently exist.  ComEd Init. Br. at 17.  ADIT deferrals represent cash income-tax costs 

that ComEd has avoided.  AG Ex. 3.0 at 14:305-15:318.  ComEd has received a cash benefit 

through the deferral of otherwise-payable income taxes.  That deferral reduces the amount of 

capital investment the Company must make to support the reconciliation revenue requirement - 

which has not yet been recovered.  Id. at 10:213-216.  Because ComEd does not incur the actual 

tax payment associated with the reconciliation revenue until it is actually recovered, the out-of-
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pocket cost to ComEd is the after-tax reconciliation revenue requirement.  CCI Ex. 2.0 at 3-4:56-

62.  ComEd may only recover its actual costs of delivery services.  220 ILCS 5/16-108.5(c)(1).  

If the Commission does not require ComEd to reduce the reconciliation balance on which 

interest is calculated so that it is net-of-tax, ComEd will collect more than its actual investment 

in the reconciliation balance, in violation of the Formula Rate Law. 

To correct the errors in the Proposed Order with respect to the reconciliation interest 

calculation, CUB respectfully submits the following revisions to the Commission Conclusion on 

page 43 of the Proposed Order: 

Exception No. 2 

 The Commission finds that both ComEd and Staff have 

incorrectly interpreted the statute on this issue.  We find that there 

is no language in Section 16-108.5(d)(1) of EIMA providing for 

ADIT to reduce addressing the appropriate calculation of the 

reconciliation balance.  Given that, the Commission must exercise 

its authority, using its expertise and established practice to 

determine the appropriate balance on which interest should be 

calculated.  Clear and unambiguous terms are to be given their 

plain and ordinary meaning (West Suburban Bank v. Attorneys 

Title Insurance Fund, Inc., 326 Ill.App.3d 502, 507 (2001)) and 

where statutory provisions are clear and unambiguous, the plain 

language as written must be given effect, without reading into it 

exceptions, limitations, or conditions the legislature did not 

express. Davis v. Toshiba Machine Co., 186 Ill.2d 181, 184-185 

(1999).  The Act requires that any reconciliation over or under 

collection be refunded or recovered with interest.  220 ILCS 5/16-

108.5(d)(1).  We find that, in order that ComEd should recover 

only its actual costs, interest should be calculated only on the net-

of-tax reconciliation balance. 

 

Alternative Proposal 

 The Proposed Order does not address the CCI and AG proposals to offset rate base by the 

actual ADIT that was recorded along with the revenue in 2012 associated with the recovery of 

the reconciliation balance in 2014.  This alternative proposal was made by CCI witness Gorman, 
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CCI Ex. 2.0 at 4:73-75, and AG witness Brosch, AG Ex. 1.0 Rev. at 17-18:384-392, in the event 

the Commission did not accept the proposals to calculate interest on the net-of-tax reconciliation 

balance.  CCI submit that, if the Commission rejects the language supplied directly above, it 

adopt the following alternative exception. 

ComEd admits that deferred taxes related to the reconciliation balance currently exist.  

ComEd Init. Br. at 17.  Including this ADIT balance in the ADIT offset to rate base 

acknowledges the existence of these ADIT balances, which clearly relate only to the delivery 

service business.  AG Ex. 1.0 at 17:382.  AG Ex. 1.9 provides a breakdown of 2012 year-end 

ADIT showing each book/tax timing difference. At line 95, ComEd has recorded an ADIT 

liability captioned “Regulatory (Asset)/Liab: Distribution Formula Rate” in the amount of 

$34.077 million for federal income taxes and $10.22 million for state income taxes.  This 

combined $44.297 million liability for the expected delayed payment of income taxes on the 

Company’s books is associated with the reconciliation balance that was recorded by ComEd at 

year-end 2012 as a regulatory asset, representing the corresponding delayed recoverability of 

reconciliation revenues from customers.  AG Ex. 1.0 at 11:250.   

ComEd witness Brinkman acknowledged that the Company recorded an increase in 

revenue as a result of the expected future recovery of the reconciliation balance.  This 

recognition of revenue resulted in a book versus tax timing difference and the recording of 

deferred taxes, all in accordance with Generally Accepted Accounting Principles.  ComEd Ex.1.0 

at 22:448-451.  This recognition of revenue also allowed ComEd to realize increased earnings in 

2012.  The Company recorded revenue in 2012 it expected to receive in future periods, and also 

recorded a deferred income tax expense related to the revenue recognition.  The net impact is 

that the Company recorded higher earnings due to the reconciliation revenue, but delayed the 
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actual payment of the income tax associated with the reconciliation revenue until the revenue is 

actually recovered from customers (in 2014 for the 2012 reconciliation).  CCI Ex. 2.0 at 3:45-48. 

The result is a tax benefit to ComEd of the delay in actual cash income tax payments on the 

reconciliation revenue requirement until the revenue is actually recovered from customers, 

despite recording higher revenues and earnings.  CCI Ex. 2.0 at 4:62-64.   

Even though these ADIT tax deferrals arise entirely from the delivery service formula 

ratemaking process, ComEd (see AG Exhibit 1.9) treats them as “Non DST” and includes zero 

percent of this $44.297 million ADIT balance in rate base.  Apparently, the Company seeks to 

retain all of the income tax deferral benefit arising from formula ratemaking for its shareholders.  

AG Ex. 1.0 Rev. at 14:313-315.  If the Commission does not require ComEd to reduce the rate 

base by the actual deferred income taxes recorded on its books, ComEd’s rates will not be just 

and reasonable, in violation of the Formula Rate Law. 

At a minimum, to correct this omission in the Proposed Order with respect to these actual 

ADIT recorded by ComEd, CCI respectfully submit the following revisions to the Commission 

Conclusion on page 43 of the Proposed Order: 

Exception No. 2 - Alternative 

 The Commission finds that both ComEd and Staff have 

incorrectly interpreted the statute on this issue.  We find that there 

is no language in Section 16-108.5(d)(1) of EIMA providing for 

ADIT to reduce addressing the appropriate calculation of the 

reconciliation balance.  Given that, the Commission exercises its 

authority to use its expertise to determine the appropriate ADIT 

offset to rate base.  Clear and unambiguous terms are to be given 

their plain and ordinary meaning (West Suburban Bank v. 

Attorneys Title Insurance Fund, Inc., 326 Ill.App.3d 502, 507 

(2001)) and where statutory provisions are clear and unambiguous, 

the plain language as written must be given effect, without reading 

into it exceptions, limitations, or conditions the legislature did not 

express. Davis v. Toshiba Machine Co., 186 Ill.2d 181, 184-185 

(1999).  The Act requires that any reconciliation over or under 
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collection be refunded or recovered with interest.  220 ILCS 5/16-

108.5(d)(1).  We find that, in order that ComEd should recover 

only its actual costs, The ADIT on revenues recorded by ComEd in 

2012 associated with the recovery of the reconciliation balance 

should be included in the ADIT balance offsetting rate base. 

 

VII. CONCLUSION 

 

 WHEREFORE, CCI respectfully request that the Commission adopt the revisions to the 

Proposed Order set forth above. 
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