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INITIAL BRIEF OF THE PEOPLE OF THE STATE OF ILLINOIS 

I. INTRODUCTION 
 
The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois (“the People”) file this Initial Brief in connection with the reconciliation of 

Illinois American Water Company’s (“IAWC”) 2009  purchased water and sewage treatment 

services under the Public Utilities Act and Part 655 of the Commission’s rules.  The People 

request (1) that the Commission limit the amount of unaccounted-for-water IAWC recovers from 

ratepayers to the maximum allowed by tariff and reject the 1.25% adder for alleged but 

unsubstantiated authorized, unbilled usage requested by IAWC, and (2) that the Commission 

prohibit IAWC from charging consumers one-third of the cost of the excess flow charges in the 

Country Club District, consistent with its conclusion in Docket 09-0151. 

This reconciliation reviews the difference between the amount and cost of water that 

enters IAWC’s system with the amount of revenues that IAWC receives from its customers.  

Considering each purchased water district separately, if the revenues received from consumers 

exceed the amount IAWC pays for water, consumers are entitled to a refund or credit in the 

coming months; conversely, if the revenues received from consumers are less than the amount 
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IAWC pays for water, IAWC has “under-recovered” and rates are increased to cover the 

difference.  The same analysis is applied to purchased sewage treatment services.  The 

Commission should reduce the under recoveries that IAWC seeks to now add to consumers’ bills 

through this reconciliation in the Chicago Suburban, Southwest Suburban, and South Beloit 

water Districts and in the Country Club District (purchased sewage treatment services). 

II. IAWC HAS NOT JUSTIFIED THE ADDITIONAL 1.25% FACTOR FOR 
RECOVERY OF ALLEGED AUTHORIZED, UNBILLED 
CONSUMPTION. 

 

A. Section 8-306(m) and IAWC’s Tariff Language Define Any Water 
Without A Known Use Or Well-Documented Support As Unaccounted-
for-Water and Subject To The Tariff Cap. 

 
In 2006, the General Assembly added “Special provisions relating to water and sewer 

utilities” as Section 8-306 to the Public Utilities Act.  220 ILCS 5/8-306.  Among the many 

consumer protection provisions in this section is a limitation on the amount a water utility can 

charge consumers for “unaccounted-for-water.” Specifically, Section 8-306(m) provides: 

By December 31, 2006, each water public utility shall file tariffs with the 
Commission to establish the maximum percentage of unaccounted-for-water that would 
be considered in the determination of any rates or surcharges.  The rates or surcharges 
approved for a water public utility shall not include charges for unaccounted-for-water in 
excess of this maximum percentage without well-documented support and justification 
for the Commission to consider in any request to recover charges in excess of the tariffed 
maximum percentage. 

 
220 ILCS 5/8-306(m).  

IAWC’s tariff defines unaccounted-for-water as “the amount of water that enters the 

Company’s distribution system and is not used for sales to customers or for other known 

purposes as determined by meter measurement or, where no meter reading is available, by 

reasonable estimation procedures.”   ILL.C.C No. 24, Section No. 2, Original Sheet No. 15.11.     
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Consistent with Section 8-306(m), the tariff continues that “rates and surcharges shall not include 

charges for unaccounted-for-water in excess of the foregoing maximum percentages without 

well-documented support and justification for the Commission to consider in any request to 

recover charges in excess of these maximum percentages.”   Id. 

In this reconciliation, IAWC seeks to charge consumers more than the maximum, tariffed 

unaccounted-for-water percentages in those areas where it has a higher unaccounted-for-water 

percentage than authorized for recovery in its tariff.  IAWC has increased the charges to 

consumers due to this factor in three districts: Chicago Suburban, Southwest Suburban, and 

South Beloit.    

IAWC characterizes this 1.25% additional charge as representing authorized unbilled 

consumption, which it argues is not the same as unaccounted-for-water.  However, authorized 

but unbilled water falls squarely within the definition of unaccounted-for-water in IAWC’s 

unaccounted-for-water tariff: “the amount of water that enters the Company’s distribution system 

and is not used for sales to customers or for other known purposes as determined by meter 

measurement or, where no meter reading is available, by reasonable estimation procedures.”   

ILL.C.C No. 24, Section No. 2, Original Sheet No. 15.11 (emphasis added).  This is consistent 

with the statute that requires “well-documented support and justification” for recovery of water 

that is not used for sales to customers.  220 ILCS 5/8-306(m).  Water that is used for “known” 

purposes may be treated differently from unaccounted-for-water if it is “determined by meter 

measurement,” or is determined by “reasonable estimation procedures.”  The authorized but 

unbilled factor IAWC would apply in this docket meets neither of those requirements – it is not 

known, it is not measured, and the Company has not applied any estimation procedures. 
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Significantly, IAWC only applies the 1.25% additional charge to consumer rates in areas 

where IAWC exceeds the maximum unaccounted-for-water percentage authorized in the tariff. 

The Commission should reject IAWC’s request to add 1.25% to these districts because it fails to 

provide sufficient legal or factual justification for increasing charges to cover this factor. 

IAWC requested an increase in the maximum, tariffed unaccounted-for-water 

percentages in previous reconciliation dockets.  In Docket 08-0218, the Commission allowed the 

1.25% adder over the objections of the People and the Village of Homer Glen.  Docket 08-0218, 

Order at 10-11.  However, the Commission did not find that IAWC could permanently use this 

1.25% adder. In Docket 09-0151, the Commission permitted the 1.25% adder over the objections 

of the People, 1 but did not go so far as to state that the adder could be implemented permanently. 

Docket 09-0151, Order at 26-27.  Throughout these reconciliations, IAWC has not sought to 

modify its tariff to increase the maximum UFW or expressly allow the 1.25% additional 

recovery. 

In an attempt to justify the charging some customers for the 1.25% amount of water, 

IAWC witness Hillen refers to IAWC testimony in prior Commission dockets that addressed 

unaccounted-for-water.   IAWC Ex. 3.0 at 5-6.   Plainly, both IAWC and the Commission were 

aware that the AWWA had quantified an amount for authorized but unbilled water.   However, 

the definition of unaccounted-for-water in IAWC’s tariff is written so that it includes “the 

amount of water that enters the Company’s distribution system and is not used for sales to 

customers or for other known purposes.”    If the Commission or the Company had intended to 

treat authorized but unbilled water separately from unaccounted-for-water, the definition would 

have recognized this alleged category of usage.   

                                                
1   This Order is currently before the Supreme Court on a Petition to Appeal as of Right, and Petition for 

Leave to Appeal or for a Supervisory Order, filed by the Commission on September 24, 2013 and filed by the 
People on October 16, 2013 in Case No. 116642. 
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Notwithstanding the prior Commission orders increasing the purchased water charge by 

1.25% more than the unaccounted-for-water tariff percentage, the Commission should conclude 

that the definitions in IAWC’s unaccounted-for-water tariff expressly include authorized but 

unbilled water.   Illinois courts have consistently held that “decisions of the Commission are not 

res judicata.” See, e.g., A. Finkl & Sons Co. v. Illinois Commerce Comm'n, 250 Ill.App.3d 317, 

323, 189 Ill.Dec. 824, 620 N.E.2d 1141 (1993).  The concept of public regulation requires that 

the Commission have power to deal freely with each situation that comes before it, regardless of 

how it may have dealt with a similar or even the same situation in a previous proceeding.  

Mississippi River Fuel Corp. v. Illinois Commerce Comm'n, 1 Ill.2d 509, 513, 116 N.E.2d 394 

(1953).  A record containing new evidence or argument that implicates past decisions compels 

reconsideration on the new record and may require a different result.  See 220 ILCS 5/10–103 

(West 2006) (“any finding, decision or order made by the Commission shall be based exclusively 

on the record for decision in the case”).  Commonwealth Edison  Co. v. Illinois Commerce 

Comm'n, 405 Ill. App.3d 389, 407-408 (2010).  In the instant docket, the Commission should 

closely apply the language of Section 8-306(m) and IAWC’s tariff and require IAWC to show 

that the 1.25% is for known uses, to provide meter measurement, or to provide reasonable 

estimation procedures in order to treat this usage as something other than unaccounted-for-water. 

As detailed below, IAWC has failed to meet the standards contained in Section 8-306(m) 

and in its own tariff to justify treating the additional 1.25% as anything other than unaccounted-

for-water. 

B.  IAWC’s Request To Include 1.25% In The Reconciliation Should Be 
Rejected Because The Record Is Clear That The 1.25% Factor IAWC 
Seeks To Charge Consumers Has No Relation To IAWC’s Actual 
Authorized, Unbilled Consumption. 
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IAWC has failed to provide well-documented support or justification for its proposed 

1.25% adder.  The Company simply provides schedules reflecting a 1.25% adder to the 

unaccounted-for-water percentage.  See IAWC Exhibits 1.02, 1.03, 1.06, and 1.07.   IAWC 

claims that the adder accounts for unbilled authorized consumption, and it seeks to charge 

consumers more for this unbilled water than the tariff allows for unaccounted-for-water.   

However, under Section 8-306(m), the Commission cannot allow the Company to recover more 

than the tariffed unaccounted-for-water maximums in the absence of “well-documented support 

and justification.”  This standard is consistent with  the language of the tariff itself.  ILL.C.C No. 

24, Section No. 2, Original Sheet No. 15.11. 

IAWC does not provide sufficient evidentiary support to meet this standard.  IAWC does 

not tie the requested 1.25% factor to its actual operations.  In fact, IAWC reported substantially 

lower levels of authorized, but unbilled water to the Illinois Department of Natural Resources in 

the Annual Water Use Audit Forms (LMO-2) for 2009 and 2010 (covering calendar year 2009).  

As demonstrated below, these reports indicate that the actual amount of authorized, unbilled 

water, described in the reports as “hydrant use” is significantly below 1.25%.  See Group Exhibit 

of the People of the State of Illinois (Part 4), IAWC’s response to AG DR 2.8, Attachments A 

and B. 

Table 1: Hydrant use compared to requested 1.25% factor. 

  Percentage of Hydrant use to Net Pumpage2     
District 2009 2010 Average Requested Excess 
Chicago 
Suburban 0.20% 0.21% 0.21% 1.25% 610% 
DuPage 0.44% 0.63% 0.54% 1.25% 234% 
Homer 0.72% 1.26% 0.99% 1.25% 126% 

                                                
2 While IAWC only seeks to increase the charges in Chicago Suburban, Homer Township and South Beloit 

Districts due to the 1.25% factor, other districts also show the discrepancy between the reported usage and the 
1.25% factor. 
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Township 

Waycinden 0.15% 0.17% 0.16% 1.25% 781% 
*Figures from Group Exhibit of the People of the State of Illinois (Part 4), IAWC’s 

response to AG DR 2.8, Attachments A and B. 
 

 The record in this docket shows that the 1.25% additional charge IAWC seeks is 

excessive when compared to actual usage reported for the same water districts for the same uses.  

The information provided to the Illinois Department of Natural Resources in the LMO-2 forms 

does not support the inclusion of a 1.25% adder.  If anything, the information in these forms 

shows that IAWC does and in fact has measured or estimated the authorized, unbilled usage 

specific to each district and that it is significantly below the requested 1.25%.  The claimed 

1.25% authorized, unbilled usage exceeds the district specific usage reported on the LMO-2, 

ranging from 126% to 781% of reported usage.  IAWC has not reconciled the lower amounts 

reflected in the LMO-2 forms and the higher authorized, unbilled factor requested in this 

hearing.3  The LMO-2 reports are the only record evidence based on the company’s specific 

operations, and this evidence demonstrates that the 1.25% value IAWC seeks to recover in this 

docket is excessive even if the Commission accepts IAWC’s position that authorized, unbilled 

consumption should be treated separately from unaccounted-for-water.   

C.  The AWWA M36 Manual Does Not Address The Use Of The Authorized, 
Unbilled Consumption Assumption For Purchased Water Reconciliations 
or For Ratemaking. 

 

The 1.25% figure sought by IAWC is obtained from the American Water Works 

Association (“AWWA”) M36 Manual. IAWC Exhibit 3.0, lines 83-86. However, as noted above, 

                                                
3 IAWC witness Hillen testified that IAWC reviewed a study of 34 Pennsylvania water systems.  There is 

no evidence in the record as to whether these systems are public or privately owned, are urban, rural or suburban, or 
are in places with or without limitations on available water.  IAWC Ex. 3.0 at 6.  It is not more acceptable to use the 
AWWA value, even though it is lower than the Pennsylvania value, when IAWC cannot identify the “known uses” 
of unbilled water, or the amount of water actually authorized for use.  
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IAWC provides no evidence to tie the figure of 1.25% to its actual operations. IAWC’s actual 

operations are not even a factor in the determination of this number.  The AWWA M36 Manual 

assigns a default value of 1.25% as an estimate of unbilled authorized consumption for purposes 

of conducting water audits, and includes substantially more uses than IAWC cites as the basis of 

its 1.25% factor.  The AWWA 1.25% estimate for unbilled, authorized consumption includes 

water used for: 

� Firefighting and training 

� Flushing water mains, storm inlets, culverts, and sewers 

� Street cleaning 

� Landscape/irrigation in public areas, landscaped highway medians, and similar area 

� Swimming pools 

� Construction sites; water for mixing concrete, dust control, trench setting, other 

� Water consumption at public buildings not included in the customer billing system. 

See Attachment A to this Initial Brief, page 2 (Conducting the Water Audit 29, 32).4  Further, the 

M36 Manual does not address ratemaking or the appropriate charges to consumers.5   See id.  

IAWC witness Kevin Hillen testified that typical unbilled, authorized uses include, but 

are not limited to, hydrant and main flushing, street cleaning and firefighting.  IAWC Exhibit 

3.0, lines 46-51; 84-86.  This is the same usage reported in the LMO-2 form to the Illinois 

                                                
4 The People ask the Commission to take administrative notice of this document, which is the basis of 

IAWC’s proposal in this docket, and which was offered by the Company in Docket 09-0151 as IAWC Exhibit 1.0R, 
Attachment A.  Administrative Notice is proper under Section 200.640(2) of the Commission’s rules.  83 Ill. Adm. 
Code 200.640(2)(the Commission may take notice of “the orders, transcripts, exhibits, pleadings or any other matter 
in the record of other docketed Commission proceeding.”).  Administrative Notice of the Company’s prior excerpt 
from the M36 Manual is especially relevant and appropriate. 

5   See Preface to the M36 Manual at 
http://www.awwa.org/portals/0/files/publications/documents/toc/m36ed3.pdf  
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Department of Natural Resources6 and these reports show a much lower level than the 1.25% 

IAWC seeks to include in charges to consumers. 

The lack of evidentiary foundation for charging consumers for authorized, unbilled 

consumption is further demonstrated by IAWC’s  response to Data Request AG 2.11.  Group 

Exhibit of the People of the State of Illinois (Part 4), IAWC's response to Data Request AG 2.11.   

IAWC stated that it was not aware of any unmetered authorized water used from fire hydrants 

for the following in 2009:  

� street cleaning,  

� landscaping and/or irrigation of public areas,  

� decorative water facilities,  

� swimming pools,  

� construction sites, or  

� water consumption at public buildings not included in customer billing system. 

It is unreasonable to allow IAWC to charge consumers for an additional category of unbilled 

water when the Company itself admits that it is aware of no actual authorized, but unbilled usage 

for six of the eight uses upon which the 1.25% estimate is based. 

The only evidentiary basis for finding that IAWC provided authorized, unbilled water is 

found in the LMO-2 reports submitted by the People.  In the absence of evidence demonstrating 

that in fact IAWC supplied water that was legally authorized but unbilled, the additional charge 

should not be permitted by the Commission. 

                                                
6   The LMO-2 breaks out hydrant uses as: Firefighting and Training, Water Main Flushing, Sewer 

Cleaning, Street Cleaning, and Construction.”  Group Exhibit of the People of the State of Illinois (Part 4), IAWC’s 
response to AG DR 2.8, Attachments A and B. 
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D. The Commission Should Disallow Recovery Of Amounts Attributable To 
The Claimed, Additional 1.25% Usage In Those Districts Where The 
Unaccounted-For-Water Percentage Was Exceeded In 2009. 

 

In IAWC’s Chicago Suburban water service district for reconciliation year 2009,  

IAWC showed that more water entered its system than it was authorized to charge consumers 

for, even after applying the 13.00% tariff unaccounted-for-water percentage plus the 1.25% 

unbilled authorized consumption factor (totaling 14.25%).  Removing the effect of the 1.25% 

and only allowing IAWC to charge consumers for the authorized 13.00% tariffed maximum for 

unaccounted-for-water increases the amount that IAWC cannot collect from consumers to 

$43,252 instead of $27,451, as shown on IAWC Ex. 1.02, Ex. D, Page 1.  Stipulation of Facts, 

para. 1. 

In IAWC’s Southwest Suburban water service district for reconciliation year 2009,  

IAWC showed that more water entered its system than it was authorized to charge consumers 

for, even after applying the 12.00% tariff unaccounted-for-water percentage plus the 1.25% 

unbilled authorized consumption factor (totaling 13.25%).  Removing the effect of the 1.25% 

and only allowing IAWC to charge consumers for the authorized 12.00% tariffed maximum for 

unaccounted-for-water increases the amount that IAWC cannot collect from consumers to  

$478,815 instead of  $318,026, as shown on Ex. 1.06, Ex. D, as shown on IAWC Ex. 1.02, Ex. 

D, Page 1.  Stipulation of Facts, para. 2. 

In IAWC’s South Beloit water service district for reconciliation year 2009,  

IAWC showed that more water entered its system than it was authorized to charge consumers 

for, even after applying the 15.00% tariff unaccounted-for-water percentage plus the 1.25% 

unbilled authorized consumption factor (totaling 16.25%).  Removing the effect of the 1.25% 

and only allowing IAWC to charge consumers for the authorized 15.00% tariffed maximum for 
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unaccounted-for-water increases the amount that IAWC cannot collect from consumers to $7,702 

instead of $3,329, as shown on Ex. 1.08, Revised Ex. C and Ex. 1.08, Ex. D, Page 2, Stipulation 

of Facts, para. 3. 

E. Summary 

The People request that the Commission reject IAWC’s request to effectively add 1.25% 

to the unaccounted-for-water percentage.  IAWC has not provided sufficient evidentiary support 

to allow the Commission to either treat this factor as an element of unaccounted-for-water or to 

treat it as a separate category of “authorized, unbilled” consumption.   IAWC has not provided 

any explanation that would meet the statutory requirement of “well-documented support and 

justification” to increase the “unaccounted-for-water” factor, and has not shown that in fact it has 

authorized, unbilled consumption at the level the AWWA Manual 36 uses for purposes of a 

water audit.  The Commission should reject IAWC’s attempt to avoid the effect of the 

unaccounted-for-water tariff maximum by increasing it by 1.25% for usage that it is based on 

other systems and that it has not substantiated for its own system.  The People request that the 

Commission remove from IAWC’s requested under-recovery the amounts based on the 1.25% 

adder as specified above. 

III. IAWC SHOULD BE DISALLOWED FROM RECOVERING ONE-THIRD 
OF EXCESS FLOW CHARGES FOR THE COUNTRY CLUB DISTRICT. 

 
A. The Company Should Pay One Third of The Cost Of the Surcharges 

Imposed For Excess Sewage Flow In The Country Club District Due To 
Its Minimal Maintenance and Report Of Its Collection System. 
 

Consumers in the Country Club District have seen the cost of sewage treatment steadily 

and dramatically escalate over the last several years.  The monthly sewage treatment charges 
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have increased by 185% since July 1, 2006, going from $16.50 in July 1, 2006 to $47.01 as of 

April 1, 20107 as shown below:   

Table 1:  Country Club District Sewage Treatment Charges 

Tariff Date Monthly 

Charge 

July 1, 2006 $16.50 

April 1, 2007 $20.54 

April 1, 2008 $29.48 

July 1, 2008 $30.27 

January 1, 2009 $23.92 

February 1, 2009 $27.04 

April 1, 2009 $34.30 

April 1, 2010 $47.01 

 
As it did for its 2008 Country Club district sewage treatment charge,8 in 2009 IAWC 

asked the Commission for special permission to amortize a substantial under-recovery in the 

Country Club district for the first six months of 2009.   In a letter to the Manager of the 

Accounting Department dated September 8, 2009, IAWC witness Kerckhove explained that 

IAWC incurred additional purchased sewer treatment costs “for sewage flows in excess of the 

peak amount allowed by the contract with the treatment supplier.”  AG Group Exhibit 1, 

Company response to Data Request AG 1.4, Att. 7.   

                                                
7  IAWC Ex. 1.09, Country Club Service District, Rev. Ex. A, para. 5. 
8  See Docket 09-0151, Order at 31-32 (July 31, 2012) 
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Due to a clause in the Company’s contract with the City of Elmhurst that increases the 

purchased sewage treatment price by a factor of 10 on days when daily flows exceed 600,000 

gallons or maximum peak flow exceeds 415 gallons per minute, the Company incurs what the 

People will term “excess flow charges.”  Staff Ex. 2.0 at 5:113-6:128.  Excess flow is often 

related to inflow and infiltration (“I/I”), meaning that non-sewage water enters the sanitary sewer 

system through breaks in the collection plant.  Staff Ex. 2.0 at 4:70-77, 5:111-6:128.  In his 

September 2009 letter to the ICC Accounting Department, Mr. Kerckhove identified 

approximately $90,000 of additional excess flow charges for the period February 2009 through 

June 2009, and requested a 36-month amortization of this amount, resulting in an increase in the 

monthly residential sewage treatment surcharge amount from the [then] current $34.30 to 

$44.85.  Id.   Even after this amortization, the 2010 purchased sewage treatment charge increased 

to $47.01 per month.  However, the Company was not finished incurring excess flow charges 

owed to the City of Elmhurst after that September 2009 letter; it incurred approximately $30,000 

more of excess flow charges from September through December of 20099, for a total of 

$120,181.50 of excess flow charges in 2009. 

In assessing whether IAWC acted prudently in regard to incurring over $120,000 in 

excess flow charges in 2009 in the Country Club district, the Commission must review IAWC’s 

maintenance of the sanitary sewer collection system in the Country Club district up to and 

including 2009.  When evaluating prudence within the context of a reconciliation review, the 

Commission applies the standard of care which a reasonable person would be expected to 

exercise under the same circumstances encountered by utility management at the time decisions 

had to be made.  Illinois Power Co. v. Illinois Commerce Comm'n, 245 Ill. App. 3d 367, 371 (3rd 

Dist. 1993).   The courts and the Commission have been clear that "[i]n determining whether a 
                                                
9 AG Group Exhibit 1, IAWC Response to Data Request MHE 4.02, Attachment 1, column k. 
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judgment was prudently made, only those facts available at the time judgment was exercised can 

be considered. Hindsight review is impermissible.'"  Id. at 371.   

Although IAWC has described10 actions it allegedly took to address I/I and to maintain its 

system, these actions occurred in late 2009 and later.  Of the first five work items listed on 

IAWC Exhibit 2.01, 8,809 feet of sewer main line rehabilitation was completed from September 

to December 200911; rehabilitation of 45 manholes was completed from September to December 

200912; lining of 90 sanitary sewer laterals was completed from 2011 to 201313; replacement of 

the 10” sewer line under Grand Ave. was completed in March 201114; and replacement of the lift 

station and force main line was completed in December 2010 and January 201115.  Additionally, 

the grant and loan program touted by Company witness Smyth in his direct testimony (IAWC 

Ex. 2.0 at 4), intended to help private homeowners remedy I/I problems stemming from their 

foundation drains, was not initiated until October 200916, and correspondence to customers 

alerting them to the program did not begin until 2010.17  Despite excess flow charges exceeding 

$44,000 in 2008,18 excess flow charges equaling $90,000 from February to June 2009, excess 

flow charges in previous years19, a 1999 study outlining flaws in the Country Club district 

infrastructure20, and a February 2009 study outlining the same21, IAWC has offered no 

explanation for why it failed to act before September, 2009 to finally remedy the I/I problem.   

                                                
10 IAWC Ex. 2.0 at 3:61-4:88; IAWC Ex. 2.01. 
11 AG Group Exhibit 1, Company response to Data Request AG 2.1. 
12 AG Group Exhibit 1, Company response to Data Request AG 2.3. 
13 AG Group Exhibit 1, Company response to Data Request AG 2.4. 
14 AG Group Exhibit 1, Company response to Data Request AG 2.5. 
15 AG Group Exhibit 1, Company response to Data Request AG 2.6. 
16 AG Group Exhibit 1, IAWC Response to Data Request WHA 2.07, Att. 1. 
17 AG Group Exhibit 1, IAWC Response to Data Request WHA 2.07, Att. 2. 
18 IAWC Ex. 2.0 at 2:46-49. 
19 Docket No. 09-0151, AG Ex. 1.0 on reopening at 10. 
20 Docket No. 09-0151, IAWC Ex. 2.0R, 8:179-9:191. 
21 AG Group Exhibit 1, IAWC Response to Data Request WHA 2.02, Att. 1. 
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Additionally, while IAWC might point to the 2009 rainfall as an uncontrollable event 

(IAWC Ex. 2.0R at 2:48-3:52) causing I/I beyond the control of the Company, rebuttal testimony 

and related exhibits offered in this proceeding by Company witness Smyth shows that the rain 

events in February and March 2009 were hardly unusual compared to other bad storms in recent 

years.  See IAWC Ex. 2.02R (showing that in terms of absolute magnitude of rain, the two 2009 

rain incidents rank 6th and 8th, respectively, out of 8 listed events, and the two 2009 incidents 

rank 4th and 8th in terms of rate of rain flow22).  Of the 64 days in 2009 that saw rain, there was 

no rain event that was equal to or more than the 7 inches seen in April 2013, according to IAWC 

Ex. 2.02R; the largest rain event in 2009 appears to have been a 3-inch storm in early March.23 

 Section 9-220.2(c) of the Public Utilities Act provides that the Commission must 

determine if reconciliation amounts are prudently incurred in the reconciliation review.  The 

evidence presented in this docket demonstrates that IAWC failed to take action to limit or control 

the high flows it delivered to the Elmhurst sewage treatment system.  Further, IAWC incurred 

substantial penalties shortly after Elmhurst replaced the IAWC meter that was incapable of 

measuring high flows.  Docket No. 09-0151, AG Ex. 1.0 on reopening at 9-10.  IAWC did not 

conduct regular maintenance until the results of its 2009 Sanitary Sewer Evaluation Study 

demonstrated that the majority of the I/I (55%) came from the public, i.e., the utility system, 

rather than from private sources.24  These factors along with the other evidence in the record 

support a disallowance of one-third of the excess flow charges for 2009 assessed under the City 

of Elmhurst sewage treatment agreement for imprudence, consistent with the Commission’s 

Order in IAWC’s 2008 reconciliation.  Docket No. 09-0151, Order at 40-41. 

                                                
22 Values in this parenthetical are based on the People’s calculations from the figures given in IAWC Ex. 

2.02R. 
23 AG Group Exhibit 1, Company Response to Data Request AG 1.15, Attachment 1. 
24 AG Group Exhibit 1, IAWC Response to Data Request WHA 2.02, Att. 1 at 12 (stating that 360,000 of 

645,000 total gallons per day of I/I were attributable to public sources). 
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The sewage treatment charges for the Country Club District in calendar year 2009 totaled 

$299,399, showing that the approximately $120,000 excess flow charge increased sewage 

treatment costs by approximately 67%.    See IAWC Ex. 1.09, Country Club Service District, 

Rev. Ex. D.  This $120,000 is in addition to the $67,234 of 2008 undercollection that IAWC is 

amortizing over the three years 2009-201125, although $14,800 of that charge will be paid by the 

Company pursuant to Commission order.  Docket 09-0151, Order at 41 (July 31, 2012); AG 

Group Exhibit 1, IAWC Response to Data Request AG 1.14. 

B. Summary 

83 Ill. Adm. Code § 655.50(b)(3) states that costs associated with storm water inflow or 

infiltration may not be recovered in an annual reconciliation if in contravention of a Commission 

order directing that such costs not be recovered.  As discussed above, while IAWC requested a 

three year amortization of $90,000 for 2009’s excess flow charges, it incurred a total of 

$120,181.50 of excess flow charge in the Country Club district for 200926, increasing the 

approximately $179,000 of non-excess flow costs for purchased sewage treatment by 

approximately 67%.27  In IAWC’s most recent reconciliation proceeding, the Commission 

disallowed 1/3 of the excess flow charges in the Country Club district from recovery, based on a 

finding that foundation drains from private homes were responsible for over one-third of I&I 

received by the Country Club sanitary sewer collection system, and a conclusion that the 

Company should be responsible for one-half of the remaining two-thirds of excess flow charges.  

Order, Docket No. 09-0151, at 40-41.  In this case, the evidence shows that the Company’s 

efforts at ameliorating its I/I problem driving excess flow charges in the Country Club district 

                                                
25  AG Group Exhibit 1, IAWC Response to Data Request AG 1.14. 
26 AG Group Exhibit 1, IAWC Response to Data Request MHE 4.02, Attachment 1, column k. 
27 Id. at column l. 
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did not begin until late 2009 and extended into subsequent years – a case of too little, too late.  

Following similar reasoning as the Commission applied in Docket No. 09-0151, the Company 

should be responsible for 1/3 of the $120,181.50 of excess flow charge incurred from January 

through December 2009 in the Country Club district, and thus $40,060.50 should be disallowed 

from the Company’s recovery for that district. 

IV. CONCLUSION 
 
For the foregoing reasons, the People request that the Commission adopt their 

recommendations in their entirety consistent with the arguments set forth herein. 
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