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Illinois law prohibits a public utility from extending any plant into an uncertificated area 

without first obtaining a certificate of public convenience and necessity to transact business and 

construct plant there.  Aqua does not have a certificate for the area where it proposes to construct 

the water main at issue in this proceeding.  Thus, it must obtain one from the Commission, and 

the Commission unquestionably has jurisdiction to issue that certificate.  The Villages of Peotone 

and Monee, however, request an order that would allow Aqua to construct the subject 20 miles of 

water main without Commission approval or oversight if the main connects (as it must) to 

Aqua’s existing facilities.  That order would be a sea change in the certification requirements for 

Illinois public utilities.  It would open the door for utilities to extend water and sewer mains, gas 

mains, and electric transmission lines across the State without approval.  But the Villages cite no 

Illinois case law or Commission precedent that supports their request.  And there is none.  The 

Villages’ motion must be denied; the Commission should not issue such an unprecedented order. 

 The Villages also ask the Commission to order Aqua to amend its petition to align with 

its rebuttal evidence—which reduces the scope of Aqua’s initial request in this proceeding to 

accommodate the Villages—or to strike that evidence from the record.  Again, they cite no legal 

authority in support of their request.  And, again, there is none.  No rule requires a petitioner to 

amend its petition for every concession it makes to accommodate an intervenor, and the 
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Commission should not establish one.  Parties before the Commission routinely modify their 

positions, without amending their pleadings, to resolve and narrow issues for hearing.  Aqua did 

just that here.  Thus, the Villages’ request to strike the very evidence that accommodates them is 

not only unwarranted, but also nonsensical.  It should be denied. 

Summary of Pertinent Facts 
 

 Aqua seeks to construct approximately 20 miles of water main to transmit softened, 

filtered water to its University Park customers.  The main would connect Aqua’s existing 

Kankakee and University Park facilities, which are located in Aqua’s existing Kankakee and 

University Park certificated service areas.  Aqua does not possess, however, a certificate of 

public convenience and necessity to transact business or construct facilities in the majority of the 

area that the main would traverse.  (See generally Aqua Ex. 1.0 (Blanchette Dir.).)  As such, in 

this proceeding, Aqua requests a certificate from the Commission pursuant to Section 8-406 of 

the Public Utilities Act, 220 ILCS 5/8-406, authorizing it to transact public utility business in 

that area and to construct facilities there. 

 Aqua originally requested that the Commission certificate a 75-square mile area to permit 

Aqua to identify the most feasible and cost-effective route for the 20-mile main.  (Aqua Ex. 1.0, 

pp. 6, 13-14.)  In their direct testimony, the Villages of Peotone and Monee raised concern 

regarding the breadth of Aqua’s initial request.  (See generally Peotone Ex. 1.0 (Gray Dir.); 

Monee Ex. 1.0 (Wallace Dir.).)  Accordingly, in its rebuttal filing, Aqua reduced that request to 

accommodate the Villages.  Aqua’s rebuttal evidence proposes only a 30-square mile certificated 

area that excludes the Villages’ corporate boundaries.  (Aqua Exs. 2.0 (Blanchette Reb.), pp. 6, 

13; 2.1.)  The Villages, apparently, are not satisfied. 

  



 
 

3 

Argument 

 Again, Aqua lacks certification to transact business or construct facilities in the area 

where it proposes to construct the main.  Nevertheless, the Villages suggest that Aqua can 

construct the main there—including through their corporate boundaries—without Commission 

review.  And, although Aqua’s rebuttal evidence accommodates the Villages and excludes their 

corporate boundaries from its request, the Villages would have that evidence stricken from the 

record unless Aqua complies with an imaginary procedural rule.  The Villages, however, have a 

problem: the law doesn’t support their requests.  (A cursory review of their motion, which 

reveals a noticeable absence of legal authority, makes this plain.)  Nor do Commission policy, 

the facts of this case, or even logic itself.  The Commission should deny the Villages’ motions. 

A. The Villages’ suggestion the Commission lacks jurisdiction over miles of water main 
is contrary to Illinois law, the State’s policy of broad utility regulation, and the facts. 

 
1. The Illinois Supreme Court, Appellate Court, and Commerce Commission do 

not agree that the Commission lacks jurisdiction over public utility facilities in 
uncertificated areas. 

 
The Villages argue that Aqua can construct, without Commission approval or oversight, 

20 miles of water transmission main through uncertificated areas simply because the main will 

connect, as it must, to Aqua’s existing facilities.  To support their novel position, the Villages 

rely on a tortured read of Section 8-406(b) of the Act.  They do not cite any Illinois case law or 

Commission precedent.  Nor can they.  The Illinois courts and the Commission have rejected the 

Villages’ interpretation of Section 8-406(b).  Put simply, where a utility proposes to build new 

facilities outside of its certificated area, it must obtain a certificate.  Aqua is seeking to construct 

the main at issue outside of its certificated area; therefore, Aqua needs a certificate. 

Section 8-406 requires a public utility to obtain a certificate of public convenience and 

necessity from the Commission before transacting any business and constructing any related 
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plant.  Section 8-406(a) provides: “No public utility . . . shall transact any business in this State 

until it shall have obtained a certificate from the Commission that public convenience and 

necessity require the transaction of such business.”  220 ILCS 5/8-406(a).  Similarly, Section 8-

406(b) provides: “No public utility shall begin the construction of any new plant, equipment, 

property or facility . . . unless and until it shall have obtained from the Commission a certificate 

that public convenience and necessity require such construction.”  220 ILCS 5/8-406(b).  Section 

8-406(b) contains an exception to the certificate requirement, however, for “any new plant, 

equipment, property or facility” that is “in substitution of any existing plant, equipment, property 

or facility or any extension or alteration thereof or in addition thereto . . . .”  Id. (emphasis 

added).  Notably, the exception in Section 8-406(b) necessarily assumes the preexistence of a 

certificate: in order for a public utility to have “existing” plant in an area, it must first have a 

Section 8-406 certificate to transact business in that area and construct related plant there.     

Thus, the Illinois Supreme and Appellate Courts, and the Commission have found that 

the Section 8-406(b) exception to the certificate requirement applies only to substitutions, 

extensions, alterations, or additions to existing plant confined within a previously certificated 

area.  See, e.g. Radio Relay Corp. v. Ill. Comm. Comm’n, 69 Ill. 2d 95, 101-02 (1977); Ill. Power 

Co. v. Walter, 75 Ill. App. 2d 432, 437 (1966); Inter-State Water Co., Docket 95-0237, 199l Ill. 

PUC LEXIS 315, *1 (Order, June 26, 1996); Lazarra v. Commonwealth Edison Co., Docket 90-

0265, 1992 Ill. PUC LEXIS 163, *2 (Order, May 28, 1992).   

In Radio Relay, the Illinois Supreme Court found that Illinois Bell Telephone Company 

did not need a new certificate to render pocket-paging service, or to construct related equipment, 

in a delineated area because pocket-paging service was an extension of telephone service, which 

Illinois Bell already was authorized to provide in the area.  Radio Relay, 69 Ill. 2d at 103, aff’g 
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Radio Relay Corp. v. Ill. Comm. Comm’n, 43 Ill. App. 3d 719 (1976).  The decision of the 

Appellate Court, which the Supreme Court affirmed, explained that Illinois Bell’s authorization 

to construct pocket-paging facilities in the area at issue specifically extended from its existing 

telephone service certificates there: 

Nothing in [Section 8-406] of the Act limits the certification to be granted 
thereunder to specific services or to specific facilities.  The section contemplates 
certification to conduct a utility business, not certification on a service-by-service 
basis.  This is true of facilities.  The legislature gave the Commission expansive 
administrative discretion to interpret and apply the language of [Section 8-406] 
relating to facilities.  Bell has existing plant and facilities dedicated to the public 
use to provide service within the Bellboy service area.  The right to provide a 
utility service to the public is accompanied by the obligation and duty to provide 
plant and other facilities necessary to enable the public to transmit telephone 
messages between points within the State. . . .  Under the authority of the 
certificates issued pursuant to the Act, Bell and other telephone companies have 
the right to erect facilities for the purpose of delivering authorized services, 
including paging service. 

 
Radio Relay, 43 Ill. App. 3d at 725 (emphasis added).  The Supreme Court found that because 

Illinois Bell had prior authorization to transact a telephone public utility business and construct, 

operate, and maintain facilities in connection with that business in the area where it proposed to 

provide pocket-paging service, it was exempted from Section 8-406’s certificate requirement.  

Radio Relay, 69 Ill. 2d at 101-02 (“In our judgment, the Commission properly found the 

construction of new equipment and facilities by Bell was simply an extension of or addition to 

existing facilities and equipment as these terms were intended by the legislature when it adopted 

the Public Utilities Act.”); see also State Pub. Utils. Comm’n v. Postal Tele. Cable Co., 285 Ill. 

411, 415-16 (1918) (holding additions to existing telegraph equipment to enable it for telephone 

service did not constitute the construction of any new plant, equipment, property, or facility but 

merely were an extension of the telegraph service already furnished by the utility pursuant to a 

certificate governing the subject area.) 
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In Illinois Power Co. v. Walter, the Appellate Court found that the Commission could not 

confer condemnation rights on Illinois Power Company to enable the utility to construct a two-

mile extension of its existing transmission line outside of its certificated area, absent a Section 8-

406 certificate authorizing Illinois Power to transact business and construct facilities there.  

Walter, 75 Ill. App. 2d at 438.  The only certificates applicable to Illinois Power’s existing line 

restricted its operations to one-half mile therefrom.  Id. at 436.  The Appellate Court found the 

term “extension” as used in Sections 8-406 and 8-503 of the Act could not be relied on to 

“extend” the parameters of that existing certificate:  

Counsel have not cited, nor has this court found, any Illinois case that holds that 
the word ‘extension,’ as used in [Section 8-503], and the term ‘in extension 
thereof,’ as used in [Section 8-406] of the Public Utilities Act, are intended to 
mean an extension of the territory or area which the utility is authorized to serve.  
In the absence of such authority, we hold that the ‘extension’ contemplated by 
[Section 8-503] of the Public Utilities Act, is an extension of facilities within the 
territorial scope of the utility’s certificate of convenience and necessity.  Because 
petitioner holds no certificate of convenience and necessity to serve the territory 
here involved, the [Section 8-503] order, in the absence of a certificate of 
convenience and necessity, is not sufficient to confer upon petitioner the right of 
eminent domain. 

 
Id. at 437 (emphasis added).  Because Illinois Power did not hold a certificate authorizing it to 

transact business beyond one-half mile from its existing line, it could not extend its service or the 

line beyond that area without first obtaining a certificate from the Commission.  Id. at 438.  

Commission precedent accords with the Courts’ holdings that the exception to the 

certificate requirement in Section 8-406(b) applies only to extensions of plant confined within a 

previously certificated area.  Docket 95-0237, for example, concerned Inter-State Water 

Company’s petition for a certificate to construct and operate temporary groundwater supply 

testing facilities in an area outside of Inter-State Water’s certificated service area.  Inter-State 

Water, 199l Ill. PUC LEXIS 315, *1.  Intervenor landowners opposed the petition and, relying 
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on Illinois Power Co. v. Walter, argued the Commission could not grant Inter-State Water a 

certificate unless it intended to actually offer and provide service to the proposed certificated 

area.  Id. at *29.  The Commission disagreed.  It found that Inter-State Water was wise to obtain 

a certificate before extending its plant beyond its existing certificated area: 

In response, the Company indicates that the Intervenors’ argument is ‘confused’. 
The Commission agrees. The Walter case stands for the proposition that a utility 
may not conduct business outside the area in which it is certificated and that 
Commission actions purportedly granting such activities are inappropriate. In 
reaching its decision in Walter, the court referred to the case of Palmyra 
Telephone Co. v. Modesto Co. 336 Ill. 158, 167 N.E. 860, for the proposition that 
a utility can serve no territory not embraced in its certificate. The Walter court 
went on to note that if the Commission were to authorize the extension of public 
utility service outside the area of its certificate, the utility could not appropriately 
do so until it was issued a certificate for the area. Here the Company has 
proceeded properly by not seeking to extend its plant without first seeking a 
certificate. 

 
Id. at *29-30 (emphasis added). 

In Docket 90-0265, a complaint case, the Commission found that Commonwealth Edison 

Company proceeded improperly when it constructed a 138 kV transmission line, which the 

utility represented was an extension or in substitution of an existing 34 kV line, without first 

seeking a Section 8-406 certificate.  Lazarra, 1992 Ill. PUC LEXIS 163, *56.  In defending 

construction of the line, ComEd relied on Radio Relay and Section 8-406(b) of the Act to argue 

that it did not need a new certificate from the Commission to extend or substitute the existing 34 

kV line.  Again, the Commission disagreed.  It noted that, unlike as in Radio Relay, ComEd did 

not hold a certificate for the 34 kV line that could be interpreted as encompassing the 138 kV 

line.  Id. at *10-11.  The Commission concluded that ComEd legally was obligated to obtain a 

Section 8-406 certificate to construct the line, and its failure to do so constituted a violation of 

that section and subjected it to penalties under the Act.  Id. at *44, 56; see also 220 ILCS 5/5-201 

& 5-202 (imposing penalties for violation of the Act). 
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The Villages cite no decision finding that a utility may construct miles of pipeline beyond 

its certificated service areas.  As far as Aqua is aware, there is none.  Instead, the Commission 

regularly entertains, and grants, petitions for certificates to extend public utility facilities into 

uncertificated areas such as Aqua proposes in this case.  See, e.g., Ill.-Am. Water Co., Docket 08-

0650, Order, pp. 6, 14 (July 8, 2009) (granting certificate to construct through previously 

uncertificated area 3,630 feet of water transmission main connecting existing certificated areas); 

Ill. Power Co., Docket 91-0499, 1992 Ill. PUC LEXIS 416, *32, 34-35 (Order, Oct. 21, 1992) 

(granting certificate to construct through previously uncertificated area 62.5 miles of natural gas 

pipeline connecting existing facilities and certificated areas). 

Here, Aqua proposes to construct 20 miles of water transmission main that would connect 

its current Kankakee and University Park certificated areas, but that would traverse areas where 

Aqua is not certificated to transact business or construct plant.  Aqua is aware of no authority—

and the Villages cite none—that would authorize it to construct that main without the 

Commission’s prior approval.  Rather, Section 8-406 and the jurisprudence interpreting it 

obligate Aqua to first obtain from the Commission certification that the public convenience and 

necessity require the construction.  And that authority unquestionably renders the Commission 

jurisdiction to grant such a certificate.1 

2. The Villages’ contention that the Commission lacks jurisdiction over miles of 
water main through uncertificated area creates an absurd result inconsistent 
with the policy of broad regulation established by the Public Utilities Act. 

 
 A reviewing court will not interpret a statute so as to achieve an absurd result.  Chatham 

Foot Specialists, P.C. v. Health Care Serv. Corp., 216 Ill. 2d 366, 396 (2005).  Nor will it 

                                                
1 The Villages also imply that the Commission should dismiss Aqua’s petition because they believe Aqua has not 
demonstrated the necessity of its proposed construction.  (See Villages’ Mtn. ¶ 20.)  The record, however, has not 
closed.  And whether the Commission should grant Aqua’s petition is a question distinct from whether it has 
jurisdiction to entertain the petition.  Accordingly, the Villages’ suggestion is premature and procedurally deficient. 
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interpret a statute with a blind eye to the entirety of the statute, the subject it addresses, and the 

apparent intent of the legislature in enacting it.  Blum v. Koster, 235 Ill. 2d 21, 29 (2009).  The 

Villages ask the Commission to ignore these basic canons of statutory construction.   

First, they ask the Commission to interpret the exception in Section 8-406(b) so as to 

render an absurd result.  They suggest that any time a utility constructs an extension of its 

existing facilities—regardless of length or whether the extension surpasses the boundaries of the 

utility’s certificated service area—the utility need not obtain a certificate from the Commission.  

But all utility facilities necessarily connect, at their ends, to other utility facilities.  The Villages 

still would have the Commission find that any extension need not be approved by the 

Commission—indeed, would not even come within its jurisdiction.  Certainly, the legislature 

could not have intended such an absurd result when it enacted Section 8-406(b). 

The Villages also ask the Commission to ignore the purpose of the Public Utilities Act 

itself and the reason for which the Commission was established.  The Act expressly declares it is 

“the policy of the State that public utilities shall continue to be regulated effectively and 

comprehensively.”  220 ILCS 5/1-102 (emphasis added).  It then empowers the Commission with 

the ability to effectuate that comprehensive regulation: 

The Commerce Commission shall have general supervision of all public utilities, 
except as otherwise provided in this Act, shall inquire into the management of the 
business thereof and shall keep itself informed as to the manner and method in 
which the business is conducted. It shall examine those public utilities and keep 
informed as to their general condition, their franchises, capitalization, rates and 
other charges, and the manner in which their plants, equipment and other property 
owned, leased, controlled or operated are managed, conducted and operated, not 
only with respect to the adequacy, security and accommodation afforded by their 
service but also with respect to their compliance with this Act and any other law, 
with the orders of the Commission and with the charter and franchise 
requirements. 

 
220 ILCS 5/4-101.  See also Palmyra Tele. Co. v. Modesto Tele. Co., 336 Ill. 158, 164 (1929) 
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(“The purpose of the act is to bring under control of the public, for the common good, property 

applied to a public use in which the public has an interest.  The owner of such property must 

submit to be controlled by the public to the extent of its interest as long as such public use is 

maintained.”); Fountain Water Dist. v. Ill. Comm. Comm’n, 291 Ill. App. 3d 696, 701 (1997) 

(“The convenience and need of the public is of primary importance under the Public Utilities 

Act, and the act contemplates actual supervision of every utility, so that continuous, uniform, and 

satisfactory service shall be rendered to the public at reasonable rates and without 

discrimination.”) (citing Ill. Comm. Comm’n v. Chicago Rys. Co., 362 Ill. 559, 564 (1936)); 

Union Elec. Co. v. Ill. Comm. Comm’n, 39 Ill. 2d 386, 395 (1968) (“[T]he legislature in 

establishing a system of utility regulation has recognized that the public interest requires a 

continuing supervision of operating utilities . . . .”).  Lest there be any doubt as to the breadth of 

the Commission’s jurisdiction, the General Assembly defined the “service” that the Commission 

regulates “in its broadest and most inclusive sense.”  220 ILCS 5/3-115.  “Service” under the Act  

includes not only the use or accommodation afforded consumers or patrons, but 
also any product or commodity furnished by any public utility and the plant, 
equipment, apparatus, appliances, property and facilities employed by, or in 
connection with, any public utility in performing any service or in furnishing any 
product or commodity and devoted to the purposes in which such public utility is 
engaged and to the use and accommodation of the public. 
 

Id. (emphasis added).  “Service” unquestionably includes a public utility’s water and sewer main.  

New Landing Util. v. Ill. Comm. Comm’n, 58 Ill. App. 3d 868, 873 (1978). 

 The Villages advocate an interpretation of Section 8-406(b) that would remove from the 

Commission’s jurisdiction limitless miles of utility plant, so long as it connects, somewhere, to 

existing plant.  This interpretation would subvert the comprehensive regulatory scheme 

embodied by the Act, as well as the broad authority of the Commission over public utilities and 

their facilities.  Again, that cannot be what the legislature intended.   
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The only logical reading of Section 8-406(b)’s exception is one that does not swallow the 

certificate requirements of Sections 8-406(a) and (b).  The utility must first possess a certificate 

from the Commission to transact business and construct plant in an area before it can construct 

extensions from that existing plant.  The result: all public utility facilities in Illinois are covered 

by a certificate. 

3. The Villages’ contention the Commission does not have jurisdiction over 
Aqua’s petition ignores the facts of this case. 

 
There are other reasons Aqua requests a Section 8-406 certificate from the Commission 

in this proceeding.  The Villages simply ignore these reasons.   

As stated, Section 8-406(a) prohibits a utility from transacting any utility business in an 

area without first obtaining a certificate from the Commission to render service there.  220 ILCS 

5/8-406(a); Palmyra, 336 Ill. at 163 (“[A utility] can lawfully service no territory not embraced 

in its certificate of public convenience and necessity.”).  In this proceeding, in addition to 

authority to construct water main outside of its existing certificated service areas, Aqua requests 

a certificate permitting it to serve to the area around the main.  (Aqua Ex. 1.0, pp. 6-7.)  One of 

the reasons Aqua seeks to serve the area around the main is that the ability to offer service will 

aid Aqua in negotiating the acquisition of the easements it will need to construct the main.  

(Aqua Ex. 2.0, p. 10.)  The Villages ignore this. 

Further, the Villages imply that Aqua is free to construct miles of main through 

uncertificated area without a Section 8-406 certificate.  To the extent that Aqua requires eminent 

domain authority to proceed with construction of the main, however, the Villages’ position 

would foreclose Aqua’s ability to get that authority.  See, e.g., Ill. Power Co. v. Lynn, 50 Ill. 

App. 3d 77, 79 (1977) (“Section [8-509] authorizes the utility, armed with the certificate and 

order, to use the power of eminent domain through the courts to acquire the land necessary for 
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the project.”); Lazarra, 1992 Ill. PUC LEXIS 163, *49 (“With a grant of a certificate from this 

Commission Edison could have petitioned the Commission for authority to exercise the power of 

eminent domain over the land needed for a right-of-way on Forest Preserve property.”).  Aqua 

explained this too in testimony.  (Aqua Ex. 2.0, p. 14.)  But the Villages ignore this fact as well. 

Finally, Aqua has requested certification of limited areas, not related to the main, to 

clarify the boundaries of a certificate issued by the Commission in Docket 87-0402 and to serve 

a certain planned mixed-use development.  (Id., p. 7.)  Again, the Villages just ignore this. 

B. Aqua is not required to amend its petition for its accommodation to the Villages, 
and to strike that accommodation from the record is unwarranted and nonsensical. 

 
Aqua’s petition in this proceeding asks the Commission to grant it a certificate of public 

convenience and necessity to construct a water transmission main connecting its University Park 

and Kankakee certificated areas.  Aqua’s petition and its direct testimony proposed parameters 

for the certificated area.  (Aqua Pet. Ex. A.; Aqua Ex. 1.1.)  As stated, in its rebuttal filing, Aqua 

revised those parameters to accommodate concerns raised by the Villages in their direct filing.  

(Aqua Ex. 2.0, p. 6.)  Specifically, Aqua reduced the area for which it requests certification to 

exclude the Villages’ corporate boundaries.  (Id.; Aqua Ex. 2.1.)   

This is common practice before the Commission.  Parties regularly, through successive 

rounds of pre-filed testimony, make concessions and narrow the issues for hearing.  Arguably, 

this is the very purpose of pre-filed testimony.  For this reason, rate cases often culminate in final 

orders discussing “contested” and “uncontested” issues.  See generally, e.g., Apple Canyon Util. 

Co., Dockets 12-0603/0604 (Cons.), Order (Aug. 14, 2013).  Likewise, in proceedings regarding 

certificates of public convenience and necessity, the utility’s initially proposed certificated area 

and/or the location of its proposed facilities are often revised to accommodate intervenor 

concerns.  See, e.g., Ill.-Am. Water Co., Docket 91-0173, 1992 Ill. PUC LEXIS 94, *5 (Order, 
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Mar. 18, 1992) (utility reduced by more than half its initially proposed certificated area to 

accommodate the concerns of intervenor Illinois Department of Agriculture); Ameren Trans. Co. 

Ill., Docket 12-0598, Order, pp. 53-54 (Aug. 20, 2013) (utility stipulated to transmission line 

routes other than those it initially proposed to accommodate intervening landowners’ concerns).       

There is no rule, however, that requires a petitioner making concessions to other parties 

to also revise its initial petition to reflect those concessions.  The Villages certainly cite no such 

rule in their motion.  Nor would such a rule make sense.  Proceedings before the Commission 

often involve three rounds of utility testimony—direct, rebuttal, and surrebuttal, and the 

Commission routinely considers stipulations entered until the date of the hearing.  To require a 

utility to continuously amend its petition with each concession or stipulation, as the Villages 

advocate, would require it to file an amended petition with each round of testimony, and even 

through hearing, as additional agreements are reached.  Or, worse, such a rule could discourage a 

utility from agreeing to any concessions or stipulations at all.   

Existing Commission rules do not permit amendments to pleadings to be made as freely 

as the Villages suggest.  Rule 200.140 provides that amendments may only be permitted upon 

motion, and only on terms that are just and reasonable.  83 Ill. Adm. Code § 200.140.  

Nevertheless, the Villages point out that the Commission’s general motions rule, Rule 200.190, 

permits a request for “a more sufficient pleading.”  83 Ill. Adm. Code § 200.190(a).  But the 

Villages have not shown (and cannot show) that Aqua’s original petition is insufficient, or that 

they are not apprised of the parameters of the certificate Aqua is requesting, as narrowed to 

exclude the Villages’ boundaries.  Indeed, in Paragraph 7 of their motion, the Villages 

summarize Aqua’s request quite well.   

Ultimately, the Commission must base its decision in any proceeding, including a Section 
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8-406 certificate proceeding, on the evidence of record.  220 ILCS 5/10-103.  In this case, the 

Commission will decide the parameters of the certificate Aqua requests based on the evidence, 

including Aqua’s rebuttal testimony, and not on its initial pleading.  See, e.g., New Landing Util., 

Inc. v. Ill. Comm. Comm’n, 58 Ill. App. 3d 868, 870 (1977) (affirming order requiring water and 

sewer utility to use a larger pipe size than it had originally planned to use); Ill.-Am. Water Co., 

1992 Ill. PUC LEXIS 94, *5 (approving reduced certificated area proposed by utility without 

amending its petition); Ameren Trans. Co. Ill., Docket 12-0598, p. 121 (approving transmission 

line route proposed by intervening party and not contemplated by utility’s petition).  For good 

reason, there is no rule that Aqua continuously amend its petition to align with each 

accommodation it makes in testimony to resolve other parties’ concerns and, consequently, to 

promote a narrowing of issues for hearing.  And for obvious reasons, the Commission should be 

wary to establish such a rule.  The Villages’ request that the Commission compel Aqua to amend 

its petition should be denied. 

If Aqua had expanded the breadth of its initially proposed certificated area, perhaps it 

would agree with the Villages that it should amend its petition.  But Aqua is not requesting 

certification of any new area outside the scope of its initial proposal.  Rather, its revised proposal 

is encompassed fully by its original request.  It simply reduced that request to accommodate the 

Villages.  Astoundingly, however, the Villages want Aqua’s testimony accommodating them to 

be stricken from the record.  That request must also be denied.  Aqua’s noncompliance with a 

non-existent “amendment” rule is not a reason to strike Aqua’s rebuttal evidence.  Still, the 

Villages contend Aqua’s rebuttal testimony should be stricken because it is somehow 

“immaterial” or “has no relation to the relief requested in the Petition.”  (Villages Mtn. ¶ 20.)  

Respectfully, that just doesn’t make sense.  Aqua’s rebuttal evidence directly relates to the relief 
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it requests in its petition—a Section 8-406 certificate authorizing it to construct a water main so 

that it can bring softened, filtered water to its University Park customers.  

Conclusion 
 
 In arguing that the Commission does not have jurisdiction to issue Aqua a certificate to 

construct the water main, the Villages suggest that Aqua can construct miles of water main 

throughout Illinois without Commission approval or oversight.  This would include construction 

through the Villages’ boundary agreement, planning, and corporate areas.  Admittedly, if the 

Villages’ novel position were a reality, Aqua’s operations would be easier.  It could construct 

miles of main so long as it connects them (as it must) to its existing facilities.  Aqua then could 

petition the Commission for certification to answer the many landowner and developer requests 

for service from the main that would inevitably follow once the main is in the ground.  Aqua, 

however, is obligated to abide by the Public Utilities Act and the Illinois jurisprudence 

interpreting it.  It cannot construct facilities throughout the State without first obtaining the 

approval of the Commission—the certificate required by Section 8-406.  The Commission 

should use extreme caution in adopting a policy that permits a utility to act otherwise. 

 Aqua cannot discern why the Villages also proposed to create a burdensome procedural 

rule that would require striking Aqua’s rebuttal testimony from the record, when Aqua’s rebuttal 

testimony accommodates the Villages.  Surely the Villages recognize that the certificate Aqua 

seeks cannot be “construed as granting a monopoly or an exclusive privilege, immunity or 

franchise” to Aqua.  220 ILCS 5/8-406(f).  Still, Aqua’s rebuttal evidence removes the Villages’ 

corporate boundaries from its requested certificate to accommodate them.  Regardless of why the 

Villages ask the Commission to disregard that evidence, however, it undoubtedly should remain 

in the record.    
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Dated: November 13, 2013      
 
 

Respectfully submitted, 
 
AQUA ILLINOIS, INC. 
 
By: /s/ Anne M. Zehr 
  

One of its attorneys 
 
Albert D. Sturtevant 
Anne M. Zehr 
Hanna M. Conger 
WHITT STURTEVANT LLP 
180 N. LaSalle Street, Suite 2001 
Chicago, Illinois 60601 
Phone: 312-251-3018 
sturtevant@whitt-sturtevant.com 
zehr@whitt-sturtevant.com 
conger@whitt-sturtevant.com 
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CERTIFICATE OF SERVICE 
 

I, Anne M. Zehr, an attorney, certify that on November 13, 2013, I caused a copy of the 

foregoing Aqua Illinois, Inc.’s Response in Opposition to the Villages of Peotone and Monee’s 

Motion to Dismiss Petition or in the Alternative Strike Testimony to be served by electronic mail 

to the individuals on the Commission’s Service List for Docket No. 13-0246. 

 

/s/ Anne M. Zehr 
One of the attorneys for Aqua Illinois, Inc. 
 

 

 


