
 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

AQUA ILLINOIS, INC.     ) 
        ) 
Petition for a Certificate of Public Convenience  )  Docket No. 13-0246 
And Necessity to Construct, Operate and Maintain a ) 
Water Distribution System and a Wastewater  ) 
Collection System in areas of Kankakee and Will ) 
Counties, Illinois      ) 
 
 

STAFF OF THE ILLINOIS COMMERCE COMMISSION 
RESPONSE IN OPPOSITION TO  

THE VILLAGES OF PEOTONE AND MONEE  
MOTION TO DISMISS PETITION   

 
 
 Pursuant to Section 200.190(e) of the Commission’s Rules of Practice, 83 Ill. 

Admin. Code §200.190(e), and the Administrative Law Judge’s Ruling on October 30, 

2013, the Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned attorneys, do hereby submit this Response (“Staff Response”) in 

opposition to the Villages of Peotone and Monee, Will County, Illinois (“Villages”) Motion 

to Dismiss Petition or in the Alternative Strike Testimony filed on October 29, 2013, in 

the above-captioned docket (“Villages Motion”).  In support of this Staff Response, Staff 

states as follows: 

1. On March 27, 2013, Aqua Illinois, Inc. (“Aqua”) filed its Petition for a Certificate of 

Public Convenience and Necessity (“Certificate” or “CPCN”) to Construct, Operate and 

Maintain a Water Distribution System and a Wastewater Collection System in areas of 

Kankakee and Will Counties, Illinois (“Aqua Petition”), pursuant to Section 8-406 of the 

Illinois Public Utilities Act (“Act”), 220 ILCS 5/8-406. 
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2. On May 9, 2013, Aqua filed direct testimony. 

3. On May 16, 2013, the Village of Peotone filed a petition to intervene. 

4. On August 5, 2013, the Village of Monee filed a petition to intervene and a 

motion for extension of time. 

5. On August 22, 2013, the City of Wilmington filed a petition for leave to intervene. 

6. On September 16, 2016, Staff filed direct testimony.  The Villages of Peotone 

and Monee also filed direct testimony on September 16, 2013. 

7. On October 10, 2013, the Village of Peotone filed additional direct testimony. 

8. On October 16, 2013, Aqua filed rebuttal testimony. 

9. On October 29, 2013, the Villages filed a motion to dismiss the petition or in the 

alternative strike testimony of Aqua. 

10. The Villages’ characterization that “the ICC has no jurisdiction over the 

construction of a pipeline that is essentially the extension of existing facilities,” (see 

Villages Motion, 3, ¶15) is meritless and demonstrates a deeply flawed understanding of 

the process of the docketed proceeding of this nature.  This assertion assumes facts 

that are at issue in this proceeding – that the proposed project is merely a simple 

extension of existing facilities or service.  That has not been established.  To be clear, 

the Villages’ assertion that Staff agrees with the Villages’ conclusion that the proposed 

project “does not fall within the purview of Section 8-406 or under ICC jurisdiction,” (see 

Villages Motion, ¶¶ 12,13) is not correct and is unsupported by Staff testimony. 

11. Section 8-406(b) of the Act specifically states that “[n]o public utility shall begin 

the construction of any new plant, equipment, property or facility which is not in 

substitution of any existing plant, equipment, property or facility or any extension or 
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alteration thereof or in addition thereto, unless and until it shall have obtained from the 

Commission a certificate that public convenience and necessity require such 

construction.” 220 ILCS 5/8-406(b).  The Illinois Supreme Court has looked at the issue 

of whether an extension is exempt from the certification requirements under the Act and 

has allowed an exemption where a simple extension of existing service is at issue. See, 

Radio Relay Corp. et al., v. The Illinois Commerce Commission et al., 69 Ill.2d 95 

(1977) (hereinafter, “Radio Relay Corp.”).  In Radio Relay Corp, competitors operating 

pocket-paging services in Chicago filed a complaint with the Commission concerning a 

tariff filing made by Illinois Bell Telephone Company which established rates and 

regulations for a proposed similar service in connection with which the telephone 

company planned to construct or purchase new equipment and facilities.  The Court, in 

assessing the same certification requirement language in the precursor to Section 8-406 

– Section 55 of the Ill. Rev. Stat. 1971, ch. 111 2/3, par. 56, held that because the 

telephone company’s prior authorization to transact telephone public utility business 

included the authority to provide a one-way radio pocket-paging service, the telephone 

company was not required to obtain a new CPCN prior to constructing any new plant to 

be used in providing the paging service.  Id. at 95, 99.  The Court said that “the service 

is a logical extension of and improvement of existing telephone service.” Id. at 100.   

12. Similarly, in Commonwealth Edison Company, American Transmission Company 

LLC, and ATC Management Inc., 2004 WL 2939606, ICC Final Order Docket No. 04-

0615 (November 10, 2004), the Commission allowed an exemption from the certification 

requirement for extension and improvement of existing facilities where the project was 

pursuant to a previously granted certificate. Id. (no additional CPCN needed for 
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extension and improvement of existing facilities for which CPCN was already granted). 

In that case, the record contained specific cost and location information for the 

proposed extension, along with the details regarding how ComEd constructed the 

existing facilities in accordance with the Commission’s CPCN order, intentionally leaving 

an open position on the towers to accommodate future extensions of the facilities as 

necessary. Id. at 2-4.  These circumstances, however, do not appear to be present 

here. 

13.   In this proceeding, Aqua has requested, among other things, new water 

transmission and distribution facilities and new wastewater collection sewers, not a 

mere extension of existing facilities.  Aqua seeks to improve the aesthetics to supply its 

existing and future customers in its University Park, Illinois service area with softened 

and filtered water. (Aqua Petition, 1.)  The Aqua Petition seeks a certificate to authorize 

Aqua to provide water service in an expanded area adjacent to University Park and, 

within that area, to construct water transmission facilities to transport Kankakee River 

supply from Aqua’s facilities in Manteno, Illinois to its facilities in University Park.  As 

part of the Aqua Petition, Aqua requests a certificate to provide water distribution and 

wastewater collection services in two areas of Will County surrounded by previously 

certificated areas.  Aqua also stated that it seeks certification “to clarify the boundaries 

of the area for which Aqua sought certification in Docket No. 87-0402.” (Aqua Petition, 

2.)   Aqua originally requested a certificate for an area of 76 square miles based only on 

undetermined routes for a water pipeline and in which there has not been any request 

for service made. (Aqua Ex. 1.0, 6:130.)  Aqua testified that it has not even begun to 

obtain any of the regulatory approvals required for the project other than the one at 
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issue here.  (Aqua Ex. 1.0, 16-17.)   Aqua also leaves open the question of whether it 

will be necessary to acquire rights-of-way from private landowners.  (Aqua Petition, 

¶24.)  In Aqua’s rebuttal testimony, Aqua narrowed the Will County portion of the area in 

which it proposes to provide water service to a single two-mile corridor that parallels Will 

Center Road in Will County. (Aqua Exhibit 2.0, 2.)  The Revised Water Area, however, 

still covers approximately 30 square miles and continues to leave open, among other 

things, the question of the route of the project itself. Id.   

14. The Villages misrepresent or misunderstand Staff’s position.  Staff’s testimony is 

clear.  Staff witness William H. Atwood Jr. provided Staff’s position “on certain issues 

related to issuing [Aqua] a certificate pursuant to Section 8-406(b) of the Act.” (Staff Ex. 

1.0, 3.)  Among other things, Mr. Atwood explained his concerns regarding the lack of 

route details provided, stating that “a Certificate for an area of 75 square miles based 

only on undetermined routes for a water pipeline and in which there has not been any 

request for service made, or other evidence substantiating pending land developments, 

is a significant departure from previous Commission policy. I do not find any reason 

presented in this proceeding to deviate from this policy.” (Staff Ex. 1.0, 17.)  In addition, 

Staff witness Janis Freetly testified that Section 8-406(b) of the Act requires that, before 

issuing the requested certificate of public convenience and necessity, the Commission 

find, among other things, “that the utility is capable of financing the proposed 

construction without significant adverse financial consequences for the utility or its 

customers.” (Staff Ex. 2.0, 2, citing 220 ILCS 5/8-406(b).)  This is the precise opposite 

of what the Villages assert.  It is unclear how the Villages could interpret this, or any of 
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the other Staff testimony, as supporting a position that Section 8-406 does not apply 

here.  Therefore, the Villages’ Motion must be denied. 

15. Other aspects of the Villages’ Motion warrant skepticism.  Paragraph 6 refers to a 

Staff response which is objecting to a data request that is not in the record and is not 

part of Staff testimony.  Paragraph 13 asserts without citation that Staff supports the 

Villages’ conclusion that Section 8-406 does not apply to the Aqua Petition.  The 

Villages are incorrect in this assertion.  On September 16, 2013, Staff filed direct 

testimony addressing the requirements under Section 8-406.  (Staff Ex. 1.0, 2.0, 3.0.)  

Staff maintains its position that the requirements of Section 8-406 must be met. 

16. In support of its motion, the Villages appear to be relying solely on statements 

made objecting to a data request, out of context and outside the record.  This is 

inappropriate. Sprint Communications L.P. dba Sprint Communications Company L.P.v. 

Illinois Bell Telephone Company, 2008 WL 5971191, ICC Order Docket No. 07-0629, 

P.U.R. slip copy at 14 (July 30, 2008) (assertions based on extra record material must 

be disregarded).  The Villages fail to acknowledge that Staff objected to the data 

request AQUA-ICC 1.16 and continues to advance the objection.  That question, among 

other things, calls for a legal conclusion from a non-lawyer.  This is a matter of law for 

the tribunal and ultimately the Commission to decide.   

17. In pointing to a discovery response, the Villages also neglect to acknowledge the 

limited nature of the response with respect to the unique nature of the non-jurisdictional 

municipal utilities’ service areas at issue in the fact-specific question.  It would certainly 

be feasible, for example, for Aqua and a municipality to enter into an agreement to allow 
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an easement or construction through non-jurisdictional service territory.  Given Aqua’s 

admission that the Aqua Petition is intended, among other things, to address anticipated 

population grown in Aqua’s University Park service area and areas adjacent to the new 

water transmission facilities, as well as its need to clarify the boundaries of a previously 

certificated area in Docket No. 87-0402, however, the Aqua Petition does not appear to 

be one intended merely as a simple extension of an existing facility or one solely 

requesting construction of a project on a non-jurisdictional service territory to be 

achieved through bilateral agreement.   

18. The Aqua Petition on its face, along with Aqua’s accompanying exhibits 

submitted in this docket, supports that assessment.  Aqua suggests, among other 

things, that it intends to serve new development and is proposing “to expand the 

University Park Certificated Area generally southward to the northern boundary of the 

Kankakee Certificated Area.” (Aqua Ex. 1.0, 6.)  Moreover, Aqua itself has been unable 

to specify the full extent and nature of its proposal, and the precise route is still unclear.  

In his Rebuttal Testimony, Aqua witness Craig L. Blanchette stated that Aqua has 

narrowed the original Water Area and none of the Revised Water Area encompasses 

the corporate limits of a municipality. (Aqua Ex. 2.0, 6:128-129.)  Mr. Blanchette further 

states that “the Revised Water Area now consists of only a two-mile wide, north-south 

strip that parallels Will Center road from the Kankakee County line to the southern edge 

of the University Park Certificated Area, with the Village of Monee corporate limits 

excluded.”  (Aqua Ex. 2.0, 9.)  Mr. Blanchette asserts that Aqua’s rationale for proposing 

a corridor as opposed to a specific route was to give land acquisition and design 
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engineers alternatives and flexibility. Id.  Mr. Blanchette further states that Aqua is also 

anticipating providing new water service to the properties that provide easements for the 

project. (Aqua Ex. 2.0, 10.)    

19. In making this revised proposal, Mr. Blanchette acknowledges that Aqua “has not 

determined a final route or specified a location for the Main.”  Id. at 14.  Mr. Blanchette 

also acknowledges that the company “may need to obtain additional private rights-of-

way or easements . . . that would follow an order from the Commission.”  Id.  Mr. 

Blanchette states that “in the event it is necessary to use eminent domain to acquire the 

necessary property rights, the Certificate will allow Aqua to request that authority.” Id.  

Commission approval under Sections 8-406, 8-503 and 8-509 of the Act would be 

necessary before a utility may use eminent domain.  These statements demonstrate 

that Aqua acknowledges the Commission’s jurisdiction over this area.  Even if the 

Villages may be satisfied that their interests are now being met, therefore, this revised 

proposed corridor approach does not negate the requirements under Section 8-406 or 

the need for Aqua to meet its statutory and regulatory obligations.  It is unclear why the 

Villages would not want it to do so. 

20. The Villages’ assertion in Paragraph 13 that Mr. Atwood “specifically states that 

construction of the pipeline does not require a certificate from the ICC” is materially 

inaccurate, unsupported and in direct contradiction to the Staff testimony.  As discussed 

above, Staff testimony addresses the requirements of 8-406 and does not abdicate any 

aspect of Commission jurisdiction with respect to any of those requirements. (Staff Ex. 
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1.0, Staff Ex. 2.0, and Staff Ex. 3.0.)  As such, the assertion is improper and should be 

disregarded.   

21. Staff does not take a position on the Villages’ Alternative Motion to Strike 

Testimony filed on October 29, 2013. 

WHEREFORE, for the reasons set forth above, Staff respectfully requests that 

the Commission deny the Villages Motion to Dismiss the Aqua Petition.  

    Respectfully submitted, 
 
 

___________________________ 
Staff Counsel 
Illinois Commerce Commission 
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