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STATE OF ILLINOIS  
ILLINOIS COMMERCE COMMISSION 

 
The Department of Transportation of the State of 
Illinois, for and on behalf of the People of the State of 
Illinois, 
 

Petitioner, 
 
vs. 
 
BNSF Railway Company, a/k/a Burlington Northern 
Santa Fe Railroad; and Unknown Owners and Non-
Record Claimants, 
 

Respondents. 
 
Petition for approval of the taking or damaging of certain property 
owned by a common transportation  carrier in Carroll County, 
Illinois by exercising the right of eminent domain 
Parcel No. 2210905    -    Job No. R-92-021-09 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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T13-0110 

 
BNSF RAILWAY COMPANY’S ANSWER TO 

PETITION FOR APPROVAL OF EMINENT DOMAIN 

 NOW COMES Respondent, BNSF Railway Company (“BNSF”), by its attorneys, 

DALEY MOHAN GROBLE, P.C., and for its answer to the Petition states: 

1. Under Articles 2 and 4 of the Illinois Highway Code, (605 ILCS 5/2-101; 5/2-

220; and §5/4-101 through 5/4-512, 2012), the Department is engaged in the improvement of FA 

Route 646, Otter Creek, IL 40 west of Milledgeville, Illinois in Carroll County. 

ANSWER: Upon information and belief, BNSF is aware of a certain project near 

Route 40 in Carroll County, but is without knowledge as to the full scope of the project, 

and neither admits nor denies the remaining allegations contained in Paragraph 1 of the 

Petition. 

2. Under the Illinois Highway Code, FA Route 646, Otter Creek, IL 40 west of 

Milledgeville, Illinois in Carroll County is a part of and included in the State Highway System. 

ANSWER: BNSF is without knowledge sufficient to form a belief as to the truth of 
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the allegations contained in Paragraph 2 of the Petition, and neither admits nor denies 

those allegations. 

 

3. Section 4-501 of the said Illinois Highway Code (605 ILCS 5/4-501, 2012) 

provides:  

"The Department, in its name, or any county may acquire the fee simple title, or such 
lesser interest as may be desired, to any land, rights or other property necessary for the 
construction, maintenance or operation of State highways, or necessary for locating, 
relocating, extending, widening or straightening any State highway, or necessary for 
locating, relocating, extending, widening or straightening an existing street or for laying 
out, establishing or opening a new street within the corporate limits of any municipality 
which has been designated by the Department as a street to form a part of or to connect 
with a State highway leading up to the corporate limits of such municipality, or necessary 
for any other purpose or use contemplated by this Code by purchase or by the exercise of 
the right of eminent domain  under the eminent domain laws of this State and the 
Department shall not be required, in any case, to furnish bond." 

ANSWER: Answering Paragraph 3 of the Petition, BNSF admits that IDOT has 

cited a portion of the Illinois Highway Code, but denies that IDOT is entitled to any right 

of eminent domain for the property as requested, and denies all other allegations contained 

in said Paragraph. 

4. The  project to improve FA Route 646, Otter Creek, IL 40 west of Milledgeville, 

Illinois in Carroll County, constitutes a public purpose, namely construction and improvement of 

the roadway, structures and intersections (if any) at or adjacent to FA Route 646, Otter Creek, IL 

40 west of Milledgeville, Illinois in Carroll County. 

ANSWER: BNSF is without knowledge sufficient to form a belief as to the truth of 

the allegations contained in Paragraph 4 of the Petition, and neither admits nor denies 

those allegations. 

5. The Railroad is subject to the jurisdiction of the Commission. 

ANSWER: Answering Paragraph 5 of the Petition, BNSF admits that it is a rail 

carrier as defined by the Illinois Commercial Transportation Law (625 ILCS 5/18c-7401 et. 

seq.) and is engaged as common carrier by railroad in interstate commerce and within the 

State of Illinois.  BNSF further admits that under certain circumstances the Illinois 
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Commerce Commission asserts certain jurisdiction over BNSF, but denies the remaining 

allegations contained in said paragraph. 

 

6. The Railroad is title holder to and/or the owner of and/or has or claims an interest 

in certain real property, said property designated as Parcel No. 2210905 being located in St. Clair 

County, the legal description of which is attached hereto and marked as Exhibit A.   This real 

property is located at, on or adjacent to FA Route 646, Otter Creek, IL 40 west of Milledgeville, 

Illinois in Carroll County, and the Department has deemed it necessary to improve FA Route 

646, Otter Creek, IL 40 west of Milledgeville, Illinois in Carroll County and improve vehicular 

traffic and safety of the motoring public.  A copy of the Department's Plat of Highways depicting 

the property sought to be acquired by the Department is shown on Exhibit B attached hereto.  

ANSWER: Answering Paragraph 6 of the Petition, BNSF admits that it is owner of 

certain property in Carroll County, Illinois, but is without knowledge sufficient to form a 

belief as to the truth of the remaining allegations contained in said Paragraph, and neither 

admits nor denies those allegations. 

7. The Department is authorized to proceed and now seeks to acquire, for the use of 

the people of the State of Illinois, the private property rights described in this Petition as a 

temporary construction easement for the period of three (3) years, or upon completion of 

construction, whichever first occurs, on over and under the property designated Parcel No. 

2210905 and legally described in Exhibit A attached hereto and incorporated by reference.  It is 

necessary for the Department to acquire said property for the above-described improvement of 

FA Route 646, Otter Creek, IL 40 west of Milledgeville, Illinois in Carroll County for the use of 

the People of the State of Illinois. 

ANSWER: BNSF denies the allegations contained in Paragraph 7 of the Petition. 
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8. The terms of the compensation to be paid by the Department for the property 

herein described cannot be agreed upon between the Department and the Railroad although the 

Department has attempted to effect such an agreement, or the Department has otherwise been 

unable to acquire from the Railroad, through negotiations, the title it needs to the real property at 

this time.  The Department, therefore, is authorized and desires to proceed to acquire the real 

property under the eminent domain laws of this State. 

ANSWER: BNSF denies that Petitioner adequately sought to effect an agreement 

similar to the relief and property interest sought herein, and denies the allegations 

contained in Paragraph 8 of the Petition. 

 

9. Section 10-5-10 of the Eminent Domain Act of Illinois (735 ILCS 30/10-5-10, 

formerly 735 ILCS 5/7-102) requires the Department to obtain approval of the Commission prior 

to the taking or damaging of the Railroad's property legally described in Exhibit A. 

ANSWER: Answering Paragraph 9 of the Petition, BNSF admits that 735 ILCS 

30/10-5-10 requires IDOT to obtain approval from the Illinois Commerce Commission 

before seeking eminent domain proceedings, but deny that approval should be given by the 

Illinois Commerce Commission, and denies the remaining allegations contained in said 

paragraph. 

 WHEREFORE Respondent, BNSF Railway Company prays that the Illinois Commerce 

Commission enter an order denying Petitioner’s Petition for Approval to Take Property and 

further denying any and all relief requested by petitioner thereunder. 

 

FIRST AFFIRMATIVE DEFENSE 

Without prejudice to, and in addition to its denials and other statements and prayers, 

BNSF states for its First Affirmative Defense: 

1. The property identified in the Petition for Approval to Take Property is railroad 

property subject to the regulatory jurisdiction of the Surface Transportation Board. 
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2. Federal law preempts all state laws that purport to authorize the State, its agencies 

or political subdivisions, the authority to condemn railroad property that is under the regulatory 

jurisdiction of the Surface Transportation Board. 

 

      BNSF RAILWAY COMPANY 

 

          By: s/ Robert J. Prendergast   
       One of Its Attorneys 

Robert J. Prendergast 
Kevin W. Baldwin 
Daley Mohan Groble, P.C. 
55 W Monroe Street, Suite 1600 
Chicago, IL 60603 
312-422-9999 
Email: rprendergast@daleymohan.com 
Email: kbaldwin@daleymohan.com 
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VERIFICATION 
 
 David A. Johnson, under penalties provided pursuant to 735 ILCS 5/1-109, certifies that 
he is Manager Public Projects for BNSF Railway Company, the Respondent herein, that he is 
duly authorized by said railroad company to sign, verify and file the foregoing Response to the 
Petition, and that the matters set forth in said Response are true and correct to the best of his 
knowledge, information and belief, including the statements of want of knowledge. 
 
 
        s/ David A. Johnson   
         David A. Johnson 
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CERTIFICATE OF SERVICE 
 
I, Robert J. Prendergast, an attorney, hereby certify that on the 13th of November, 2013, I 

caused the foregoing ANSWER TO THE PETITION FOR APPROVAL TO TAKE 
PROPERTY to be served on attorneys/parties of record by operation of the Commission’s 
Electronic Filing System and by email or mail to the addresses listed below: 

 
 
John Saladino 
Illinois Commerce Commission 
527 E. Capitol Avenue 
Springfield, IL 62701 
jsaladino@icc.illinois.gov  
 
 
Douglas G. Felder 
Douglas G. Felder, P.C. 
203 North LaSalle Street 
Suite 2300 
Chicago, IL 60601 
dougfelder@aol.com 
 

  
 
 
   
        /s/ Robert J. Prendergast  
         Robert J. Prendergast 

        
  


