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The question that must be answered here is when a party to an administrative proceeding 

is entitled to notice of, and an opportunity to confront, the accusations laid against it.  The 

Supreme Court, courts in Illinois, and this Commission are in agreement—the opportunity to 

confront and cross-examine your accusers must be provided before, and not after, the evidentiary 

hearing.  Otherwise, without that reasonable opportunity, the hearing cannot possibly be fair.  

Staff disagrees.  Staff contends that it is permissible for a party to introduce theories in support of 

disallowances after hearing, in reply briefs, after the record has been closed, the witnesses have 

been dismissed, and the other parties have rested their cases.  Staff argues for this latitude, 

claiming the need to point out that the record is incomplete and unclear.  But the effect is quite 

the opposite—Staff’s new theories about the clarity of the record contain assumptions and 

speculations that cannot be tested at this point in the proceeding.  AIC cannot introduce evidence 

to combat them.  And AIC cannot confront witnesses on their merits.  That is not due process. 

The right to know the claims asserted against one and to contest them, to be heard, and to 

conduct a cross-examination—these rights are implicit in the concept of a fair hearing before any 

administrative body.  These are rights so essential to our nation’s notion of due process that no 

administrative proceeding is a fair one that denies them.  Here, Staff presented new theories of 
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disallowance concerning the evidence in its post-hearing briefing that its own expert witness 

failed to present in testimony.  No record citations were or could be provided for these theories, 

because the propositions were not previously disclosed.  Staff argues that these theories merely 

point out what the evidence did not establish.  But unveiling these claims in post-hearing briefing 

does not afford AIC a reasonable opportunity to confront them.  There needs to be notice of the 

claims, before the hearing.  And there needs to be a party to confront and cross-examine on the 

claims, at the hearing.  Neither happened here, until after the hearing.  And because of that, AIC 

could not adequately confront or refute Staff’s new assertions about the clarity of the record. 

Staff argues that AIC’s motion, if granted, would “suppress Staff’s administrative and 

legal rights to advocate its position in briefs.”  (Staff Resp. at 1.)  But by waiting until after 

hearing to introduce new theories, that is exactly what Staff has done—deprived AIC from 

presenting evidence in response and questioning the basis for Staff’s assertions.  Just because a 

party claims that it can extrapolate a new theory from the record does not mean that due process 

has been given.  That would open the door to any party waiting until after the hearing to present 

theories of disallowance after the hearing.  The case law on due process—for the last 75 years—

does not support that.  And the Commission’s prior orders—including rulings issued in Dockets 

13-0301 and 12-0244—do not support that.  Throughout this case, AIC criticized the lack of 

analysis supporting Staff’s credit card disallowances.  (Ameren Exs. 28.0, pp. 5-6, 14, 17; 41.0, 

pp. 12-15.)  And while AIC identified the business justification and ratepayer benefit for each 

transaction, (Ameren Exs. 28.1; 28.0 pp. 8, 10-14), Staff did not present any explanations for 

why specific expenses—or even specific types of expenses—should not be recovered.  Now after 

facing AIC’s continuous criticisms that Staff’s testimony inadequately supported its positions, 
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Staff believes it can shore up its case with new theories in brief.  Staff had every opportunity to 

present its new theories of disallowance, in testimony.  But it didn’t then.  And it can’t now.1 

I. The right to a fair administrative hearing requires a reasonable opportunity to 
confront and cross-examine the assertions of adverse parties.  That right is taken 
away when adverse parties introduce assertions in briefing, rather than testimony.  

A fair and open hearing in an administrative proceeding of a quasi-judicial character is 

essential to the validity of the ensuing governmental action.  And essential to that fair and open 

hearing is the opportunity to confront your accusers.  (Oct. 23, 2013 Motion, at 4.)  The Supreme 

Court has held, “The right to a hearing embraces not only the right to present evidence but also a 

reasonable opportunity to know the claims of the opposing party and to meet them.”  Morgan v. 

United States, 304 U.S. 1, 18 (1938) (Secretary of Agriculture denied respondents a fair hearing 

by setting rates based on findings prepared by and discussed with federal prosecutors after the 

hearing without providing a reasonable opportunity to contest them).  The blueprint for a fair 

administrative hearing is quite simple: notice of the adverse parties’ assertions and a reasonable 

opportunity to contest them.  And when parties cannot confront and cross-examine adverse 

parties on their assertions, that right to a fair hearing is denied.  See, e.g., Willner v. Committee 

on Character and Fitness, 373 U.S. 96, 103-104 (1963) (applicant for admission to the bar was 

denied due process when he was not afforded an opportunity to be confronted with, and to cross-

examine, witnesses who supplied information adverse to him); Greene v. McElroy, 360 U.S. 474, 

508-510 (1959) (revoking of security clearance by Department of Defense in a proceeding, in 

which the plaintiff had no opportunity to confront and cross-examine either the persons whose 

                                                
1 Staff also claims that AIC’s motion was “not timely filed.”  (Staff Resp. at 7.)  But there is no administrative rule 
or provision in the Case Management Order that sets a time limit on filing a motion to strike statements in parties’ 
post-hearing briefing.  The purpose of the motion is to exclude the objectionable statements from the Commission’s 
final order in this proceeding and the record for any subsequent appeals.  As long as the motion is filed in time for 
consideration prior to the issuance of the Commission’s final order, it is timely filed.  In this case, the motion was 
even filed in time for consideration prior to the issuance of the ALJ’s Proposed Order. 
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statements reflected adversely on him or the government investigators who took their statements, 

denied petitioner the traditional due process safeguards of confrontation and cross-examination).   

The relief that AIC seeks is not unusual.  (Oct. 23, 2013 Motion at 5.)  In Docket 12-

0244, the Administrative Law Judges granted similar motions.  AIC sought to strike portions of 

the Attorney General’s briefing that expanded on proposals for metrics and stakeholder outreach 

for AIC’s Advanced Metering Infrastructure Plan.  (Motion to Strike, Docket 12-0244, Oct. 4, 

2012.)  And the Citizens Utility Board sought to strike assertions from the briefs of the Illinois 

Power Agency and Illinois Competitive Energy Association that were not included in testimony.  

(Motion to Strike, Docket 12-0244, Oct. 5, 2012.)  In each instance, AIC and the Citizens Utility 

Board were deprived of a reasonable opportunity to challenge the assertions introduced in briefs.  

The ALJs granted both motions.  (Notice of ALJs’ Ruling, Docket 12-0244, Oct. 18, 2012.)  And 

the Commission denied the Attorney General’s petition for interlocutory review.  (Notice of 

Commission Action, Docket 12-0244, Nov. 12, 2012.)  The same outcome should happen here.  

There is a common thread between the stricken assertions of the Attorney General, the 

Illinois Power Agency and the Illinois Competitive Energy Association in Docket 12-0244 and 

the assertions in Staff’s Reply Brief.  In each instance, the assertions were not included in the 

prefiled testimony of any witness.  And in each instance, AIC did not have the opportunity to 

respond to the assertions through surrebuttal testimony or cross-examine their proponents.  The 

harm to AIC is as evident here, as it was then: AIC cannot adequately challenge Staff’s new 

theories at this point in the proceeding.  That is why post-hearing briefing is not an adequate 

substitute for cross-examination.  And that is why Staff was obligated to explain and support its 

disallowances in testimony, and not offer that explanation and support after the hearing.  The 

notions of due process and fair play do not simply fade into the background because a party 
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suddenly finds merit in a new substantive argument.  There are procedural limitations on what 

the administrative agency can consider when making its findings and decisions—limitations that 

must be followed to preserve and protect the rights of all parties before administrative tribunals. 

Staff claims that its new theories are permissible legal argument that can be raised for the 

first time in a reply brief.  This begs the question what the difference would be between theories 

of disallowance that must be presented through witnesses, and theories that can be sprung on 

parties after the hearing.  Based on Staff’s Response, the answer would be that there is no 

difference.  The safeguards of due process cannot survive that slippery of a slope.  In the cases 

cited above, the administrative decisions were thrown out, because the affected party was not 

given the chance to cross-examine the adverse party on its statements.  That same chance was 

not afforded to AIC here.  AIC could not question Staff on its theory that the Internet would be 

an adequate substitute and the only media resource that should provide AIC with weather and 

news information.  AIC could not question Staff on its theory that AIC has some “normal” 

“dispatch” system that can be the primary and only means for communicating with personnel.  

And AIC could not question Staff on its theory that cell phones should be provided through a 

“Company-wide contract” at a “Company-approved cost.”  Staff claims that it is just pointing out 

what it believes the evidence did not establish.  But post-hearing briefing is not the proper time 

for Staff to trot out its theories of what it thinks AIC should have proven.  The doctrine of due 

process exists to combat exactly this type of surprise: AIC was entitled to know Staff’s theories 

about the clarity of the record well before its Reply Brief.  That is why these are the types of 

theories that ordinarily are and must be presented in testimony and sponsored by witnesses. 

In Docket 13-0301, the Administrative Law Judges denied Staff’s attempt to introduce 

new theories in Staff discovery responses in support of the same credit card adjustment, after the 
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time for submitting testimony had passed not once, but twice.  (Tr. 74-78, 85-86, 278-86, Docket 

13-0301.)  They also excluded portions of AIC’s surrebuttal testimony as “new argument” that 

AIC did not timely advance.  (Tr. 43, Docket 13-0301.)  This axiom remains absolute and true in 

any case—the time for Staff to identify and support its positions was in the direct and rebuttal 

testimony of its witnesses.  If it were not proper for Staff to attempt to supplement its testimony 

by introducing new theories at hearing, and if it were not proper for AIC to introduce new 

“argument” in surrebuttal, it cannot be proper for Staff to introduce new theories in its Reply 

Brief.  There is a reason that case schedules in rate proceedings provide the utility with the 

opportunity to have the final word in testimony—the utility carries the burden of proof to support 

its costs as prudent and reasonable.  But when adverse parties can continue to augment its 

positions after its turn to file testimony has long since past, that process breaks down, and the 

utility loses the opportunity to close its case.  This isn’t an issue of whether Staff’s assertions 

have merit.  That doesn’t matter.  This is an issue of whether AIC can have a fair hearing, if 

adverse parties can introduce new opinions after the hearing.  The administrative decisions at 

issue in the Supreme Court opinions cited above may well have been logical and well reasoned.  

But that didn’t determine why those decisions were unlawful—they were unlawful because the 

parties adversely impacted by those decisions were denied the opportunity and right to confront 

the accuser’s “logic and reasoning.”  There is no legal precedent that keeps the door to offering 

new theories and analysis forever open.   

II. Staff’s attempts to recast its new theories of disallowance as properly offered legal 
“arguments” are off base.  Staff’s statements on the clarity of the record are the 
types of opinions that should be presented and confronted in testimony, not briefs. 

Staff’s Response claims that the challenged statements are nothing more than legal 

arguments based on expert testimony that Staff timely offered.  (Staff Resp. at 4.)  But a close 

examination of Staff’s testimony and the statements in the Appendix to AIC’s Motion to Strike 
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reveals that these assertions are not simply legal arguments or rephrasing of testimony; they are 

new theories of disallowance that question after-the-fact what AIC should have tried to establish 

with the record evidence.  Hindsight is always twenty-twenty, as they say.  And in this case, the 

post-hoc, hindsight justifications that Staff seeks to offer should have been included in Staff’s 

direct or rebuttal testimony, when AIC still had the opportunity to confront and cross-examine 

Staff’s witnesses.  The principles of due process and the requirement that Commission findings 

be supported by record evidence do not mean that parties can continue to bolster positions after 

the record has been marked heard and taken.  Just because Staff now may have something to say 

on an issue doesn’t mean it is proper for Staff to first say it in briefs. 

For example, in the statement in item No. 1 of AIC’s Appendix, Staff questions whether 

ratepayers benefit from AIC’s purchases of televisions and satellite television service for 

operating and storm centers because there are alternative methods to learn about weather 

information.  If only Staff had raised this concern in testimony, AIC would have had the 

opportunity to cross-examine the witness and introduce additional evidence explaining why these 

expenses were prudent.  Staff contends that this statement was “amply supported” by the 

evidentiary record.  (Staff Resp. at 4.)  For this “ample support,” Staff states that its witness cited 

another docket in which this type expense was disallowed.  (Id.)  Citation to another record in 

another proceeding and listing satellite television service as similar without any analysis 

explaining the disputed charges does not rise to the level of supporting analysis, and certainly 

does not rise to the level of “ample support” for Staff’s new theories.  While this analysis would 

be proper in testimony, inserting it in a reply brief does not afford AIC notice of the theory or the 

opportunity to respond to it.   
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As for the statements in items Nos. 2 and 3 in AIC’s Appendix, Staff contends the basis 

for the statements was included in Staff’s testimony.  (Id.)  As evidence of this basis, Staff cites 

Ms. Pearce’s supplemental direct and rebuttal testimony and exhibits.  That testimony contains 

Staff’s conclusions that satellite television and cell phones should be disallowed because of 

Staff’s various rationales.  (ICC Staff Exs. 9.0; 13.0.)  But it fails to provide any analysis of why 

any expense resulted in these conclusions or respond to AIC’s explanation of how the expenses 

benefit ratepayers and are reasonable and prudent utility expenses.  The extent of the analysis for 

satellite television and cell phone expense disallowance in Staff testimony is that these are the 

“type” of expense that was disallowed in an earlier docket and the checked off rationales 

appearing in Staff’s exhibit.  There is no testimony even similar to the statements in items Nos. 2 

and 3 in AIC’s Appendix, which analyze the redundancy of satellite television service and 

question AIC’s communication system and cell phone procurement procedures.  Where these 

new theories came from is unclear, but they should have been disclosed in testimony.  This is not 

rephrasing of testimony; this is inventing new analysis on the fly to support adjustments.  No 

reasonable person could read the statements from Staff’s Reply Brief, in conjunction with Staff’s 

prefiled testimony, and not come away with the conclusion that these were off-the-cuff theories 

thrown into Staff’s brief that should have been presented in Staff’s testimony.   

Additionally, Staff’s Reply Brief poses questions to AIC that Staff failed to pose in any 

testimony, data request or otherwise regarding the necessity of these purchases.  AIC could have 

directly responded to these questions in testimony or examined Staff on these questions at the 

hearing, if they were properly posed in testimony.  Instead, Staff inserts these questions into its 

last round of briefing, and then complains that the record lacks the answers.  (Staff Resp. at 5.) 

AIC cannot possibly anticipate every possible question before that question is posed.  AIC 
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provided record support for each and every one of the challenged expenses that explained the 

business justification, the type of expense, and the vendor and provided supporting testimony 

explaining how each group of expenses benefitted ratepayers.  (Ameren Exs. 28.0; 28.1.)  But 

none of those business justifications were individually challenged until Staff’s Reply Brief.  AIC 

should not be criticized for not answering Staff questions that were never posed until AIC no 

longer had the ability to answer.  It is this lack of ability to respond, confront and cross-examine 

the new theories of disallowance in Staff’s Reply Brief, rather than in testimony, that violates 

due process.  

Staff claims that AIC is attempting “to improperly shift the burden of proof to Staff to 

show why cell phones and other purchases are not reasonable and prudent.”  (Staff Resp. at 7.) 

But that isn’t what is happening here.  The principles of due process do not shift any burdens of 

proof.  They simply require Staff to present its case in opposition to AIC in a timely manner. 

That Staff chose not to is not AIC’s fault.  The only opinions and positions that AIC seeks to 

“suppress” are the extraneous statements, conjectures and concerns that Staff failed to properly 

introduce through witness testimony.  The party proposing the disallowance has the burden to 

support the disallowance—that is always the case.  And AIC is not required to assume or 

anticipate the theories that might arise in briefing.  If that were the case, expert witnesses could 

submit testimony that simply identified adjustments, and nothing more, leaving all the specific 

objections and analysis that the Commission requires to support an adjustment for briefing.  And 

it is because the utility bears this burden of proof to support its costs as prudent and reasonable 

that the utility is given the final word in testimony.  But when adverse parties can continue to 

buttress conclusions after testimony has been filed, the utility loses the opportunity to refute that 

analysis.  Staff did not dispute any of AIC’s business justifications or ratepayer benefits in its 
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testimony, it simply reiterated its disallowance conclusions without any analysis.  Expecting 

Staff to provide supportive analysis of its disallowance conclusions in testimony is not shifting 

the burden; it is simply giving the utility the ability to meet its burden.   

III.  CONCLUSION 

 Staff is under the misconception that parties to an administrative proceeding may 

introduce new theories in briefing, after the evidentiary hearing, and without first disclosing 

them in testimony.  In Docket 12-0244, the Commission told the Attorney General that it could 

not do that then.  The legal authorities cited by AIC demonstrate that Staff cannot do that now.  

The parties to an administrative proceeding are entitled to certain rights.  They include the right 

to confront and cross-examine other parties that offer statements adverse to AIC’s interests.  

When litigants are not given notice of adverse statements, because they are offered to the 

administrative agency outside of the record and after the hearing, there is not a reasonable 

opportunity to confront and cross-examine the offering party.  Staff tries to shroud its statements 

as permissible legal arguments that can be trotted out for the first time in a party’s reply brief.  

But they are not.  And that cannot be the case, for due process to be realized.  The jurisprudence 

on due process, the Commission’s prior decisions, the exclusion of statements in Docket 12-

0244, and the ALJs’ earlier rulings in Docket 13-0301—all point to the same result: the theories 

that Staff chose to introduce in its Reply Brief cannot be considered. 
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