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1      JUDGE RILEY:  Pursuant to the direction of the

2 Illinois Commerce Commission, I call Docket 12-0375.

3 This is an application by Millenium 2000 Inc., for

4 designation as a wireless eligible telecommunications

5 carrier for purposes of receiving federal universal

6 service support pursuant to Section 214(e)(2) of the

7 Telecommunications Act of 1996.

8           Beginning with Mr. Rowland, would you enter an

9 appearance, please.

10      MR. ROWLAND:  Thank you, your Honor.  On behalf of

11 Millenium 2000 Inc., Thomas Rowland and Stephen Moore of

12 the law firm of Rowland & Moore, 200 West Superior

13 Street, Suite 400, Chicago, Illinois 60654.

14      JUDGE RILEY:  And for Commission staff?

15      MR. LANNON:  Appearing on behalf of Staff of the

16 Illinois Commerce Commission, Mike Lannon, L A N N O N,

17 Jessica Cardoni, 160 North LaSalle Street, Suite C-800,

18 Chicago, Illinois 60601.

19      JUDGE RILEY:  Thank you.

20           The first order of business, as I can see it

21 right now, you've got a motion pending, Mr. Lannon --

22      MR. LANNON:  Yes.

23      JUDGE RILEY: -- to file rebuttal testimony

24 instanter.

25           And, Counsel, response?
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1      MR. ROWLAND:  Your Honor, if we can discuss this a

2 little bit --

3      JUDGE RILEY:  First of all, I'd like to note, I

4 didn't check to see whether or not this had actually

5 posted on the e-Docket yet.

6      MR. ROWLAND:  It did.

7      JUDGE RILEY:  It did?  Okay.

8      MR. ROWLAND:  Your Honor, at the September 10th

9 status in this case, we thought it was pretty clear that

10 there wasn't really a reason to file any more paper.  We

11 would move through discovery and then we would try to

12 get through a hearing date, and that's what we were sort

13 of planning on.  This case is becoming unnecessarily,

14 you know, protracted and expensive, just for purposes of

15 planning, you know, planning and resources, being able

16 to conduct business on a -- day-to-day business.  We're

17 trying to take care of outstanding issues, file

18 responses to Staff's data request, which is the last

19 set, obtaining and negotiating, you know, any services

20 from, you know, other witnesses.

21           So, you know, today Millenium's answering over

22 200 data responses to Staff.  Okay?  We're finishing

23 that today.  Today is the day that they asked for it,

24 yet they file a motion and look at what they said last

25 September.  They said maybe there might be a reason to
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1 file testimony.  I thought it was clear that there

2 wasn't a reason to, but they said maybe there would be a

3 reason.  They said, they wanted to make sure Millenium

4 stayed within, in Staff's view, of the parameters of

5 Dr. Zolnierek's testimony.  So that's what Staff stated

6 as the reason then.

7      MR. LANNON:  Tom, what are you reading from?

8      MR. ROWLAND:  But Staff's motion to file instanter

9 does not allege that Millenium went beyond

10 Dr. Zolnierek's testimony, so I guess they've given up

11 on that argument.  Instead, they say they want to file

12 testimony because there's inaccuracies and

13 mischaracterizations.  Well, the way you deal with that

14 in a Commission case is, you file discovery -- you file

15 discovery, you cross-examine on those issues.  And if

16 you want to introduce things, like, when there's

17 testimony, you just introduce them and then you file a

18 brief.  If taking another party's misstated facts and

19 mischaracterizations is a reason to do rebuttal

20 testimony, no case would ever end.  And this case has

21 gone on for a year and a half now.  And the last year

22 has been -- You know, we waited for Staff to do their

23 discovery and then we filed testimony -- they filed

24 testimony, we filed testimony.  So I don't think

25 misstated facts or testimony are reasons to file
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1 surrebuttal testimony or rebuttal testimony in this

2 case.

3           There was a due date for us to respond,

4 finally; that's today.  So we were filing it.  In their

5 motion, they say, oh, well, you know, we didn't get the

6 data request early enough.  It's clear on the

7 transcript -- we were talking last time -- I did mention

8 ten days.  I was talking about what we had done in the

9 past.  If they wanted discovery faster, all they would

10 have to do is pick up the phone, they can send an

11 e-mail.  They didn't do anything.  Instead, they

12 spent -- I don't know -- a week, two weeks preparing

13 testimony and then they surprised us all.

14           So they say they can't do a motion to strike

15 or whatever; of course they can.  And, you know,

16 whatever the grounds might be at that time, they could

17 do that, but this rebuttal testimony is not proper

18 rebuttal to begin with.  It's just evidence of more

19 delay.  The reason it's not proper is that if you look

20 at what they're covering, it's all about reporting

21 issues and it's about finances.  Dr. Zolnierek has

22 already come after us about those issues and we've

23 responded to it.  We'd like to go ahead and, you know,

24 go to a hearing.  We could do it in three weeks.  Let's

25 get this case done.  Why should we have to spend more
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1 time and file more paper?  Because if they're allowed to

2 do this, we obviously have to respond, we obviously have

3 to do discovery.  So we're into next year.  I mean, you

4 know, I'll stop that, but it's just -- I think they're

5 repeating what they already believe and it covers the

6 same subject matter, basically.  So it's not proper

7 rebuttal.

8      JUDGE RILEY:  Mr. Lannon, any response?

9      MR. LANNON:  Yes, your Honor.  As usual, in this

10 case, Mr. Rowland is completely misrepresenting the

11 facts and Staff's position.  He did promise to get us

12 the DRs earlier than two weeks.  He apparently didn't

13 even try because we didn't get any of them.  It is not

14 up to us to call him all the time and try to pull these

15 things out.  He made statements here.  We did not

16 abandon the statement I made at the last status that we

17 had hoped that Mr. Rowland would stay within the

18 confines of basic procedure and keep his rebuttal

19 contained to responding to Staff's direct.  He did not

20 do that.  That's in our motion.  Instead of doing motion

21 to strike -- motions to strike, we thought this would be

22 more expeditious in filing this testimony, instanter,

23 before we even had the DR responses.

24           Now, the alternative would be motions to

25 strike.  And I do want to just get back to this whole
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1 idea that Staff has been dragging its feet for a year

2 and a half.  Millenium went to the FCC to get its

3 compliance plan approved.  Millenium filed two motions

4 to strike earlier.  This is not all on Staff's

5 shoulders.  We're trying to move this ahead.  As a

6 matter of fact, if we want to move ahead quickly, I'll

7 even raise the issue of waiving a hearing, just doing it

8 on paper.  That would save a month, probably.

9      JUDGE RILEY:  Well, I understand that, but if you

10 are making allegations of fabrications and inconsistent

11 testimony, it's going to have to be subject to

12 cross-examination and --

13      MR. ROWLAND:  I guess my main --

14      JUDGE RILEY: -- I would also like to point out,

15 Mr. Lannon, that it says here in your motion, to date,

16 Staff has not seen any responses to a September 24 data

17 request, though Staff acknowledges the due date is

18 October 22 --

19      MR. LANNON:  That's right.  For compelling --

20      JUDGE RILEY: -- which is today.

21      MR. LANNON:  For compelling, but he told us he

22 would get it to us earlier or give it a good faith

23 effort.  We haven't seen any such effort.

24      MR. ROWLAND:  Judge, I'll let you read the record

25 and what I was talking about.  But anyway, the main
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1 point really is, it's very easy for them to call up and

2 say, gee, we would like some of those early because this

3 is what we are thinking of doing --

4      MR. LANNON:  Your Honor, he --

5      JUDGE RILEY:  Please.  Please.  Please.  Gentlemen,

6 this is all bickering.  Let Mr. Rowland -- Finish your

7 remarks.

8      MR. LANNON:  He is putting words in my mouth.

9      JUDGE RILEY:  It's bickering and I'm really getting

10 tired of it.

11      MR. ROWLAND:  I was trying to say that if it was so

12 important to get that earlier, they could have said so.

13 Their data request does say the 22nd.  You know, we have

14 planning to do, we have answers to put together.  And as

15 I say, it's now over 200 data responses.  You've got to

16 coordinate what you said, you know, and look at

17 everything; it takes some time.  But the main issue

18 really is, is this proper at this point if we're trying

19 to move it along, and I think this answer is clearly no.

20 These same things that they've raised in Dr. Zolnierek's

21 rebuttal can just be done on cross.  And if they have

22 earlier questions, send them to us.  That's fine.  We'll

23 work with them on that, I said this before.  But to do

24 rebuttal testimony will require that we do surrebuttal

25 and it will require data requests on our part as well.
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1 And they talk about motions, we talk about motions, I

2 don't want to get into that, but we are clearly into

3 next year again.  And from the point of -- the Company

4 got compliance plan approval, that was last December.

5           So this has gone on too long and I just think

6 it is unfair.  It is unfair to a company -- an Illinois

7 company of this size to have the full brunt of the

8 Commission going after them, as if this is some sort of

9 generic proceeding, which is my issue I have raised

10 before and Staff doesn't necessarily agree with me, but

11 the way the issues have come up, it's the full onslaught

12 of all of these issues.  So we're doing our best, your

13 Honor, but it's very expensive.

14      JUDGE RILEY:  Is Millenium going to provide the

15 answers to those data requests today?

16      MR. ROWLAND:  Today.

17      JUDGE RILEY:  They will have them?  Okay.  Staff

18 will have them.

19           My feeling, right now, is to set a date for

20 hearing or dates for hearing.  We may have extensive

21 cross-examination.  I don't know.  It certainly seems to

22 be building up that way.

23           Mr. Lannon, I'm going to deny the motion to

24 file that testimony instanter.  If that means I cannot

25 prevent or if Mr. -- if Staff wants to file a motion to
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1 strike, that will have to be dealt with, but it will not

2 interrupt the hearing.

3           And what I want us to do is get our calendars

4 out and let's start looking for dates in November.  I

5 agree with you.  This matter was filed 16 months ago.

6 We've had data requests and information going back and

7 forth for months after months after months and I don't

8 see where the parties could possibly be dissatisfied

9 with the level of information at this point.  So it's

10 time to either fish or cut bait.  And I know we've got a

11 number of holidays coming up in November.  It's a

12 difficult month to schedule.

13      MR. ROWLAND:  Are we on the record now?

14      JUDGE RILEY:  We're still on the record, yes.  Do

15 you want to go off to discuss the dates?

16      MR. ROWLAND:  Yeah, maybe.  That would be ...

17      JUDGE RILEY:  Okay.  Any objection from Staff on

18 that?

19      MR. LANNON:  No.

20      JUDGE RILEY:  All right.  Let's go off the record.

21                    (Discussion off the record.)

22      JUDGE RILEY:  We've had a brief discussion with

23 regard to the setting of hearing dates.  We have

24 established December 18 at 10:00 a.m. for evidentiary

25 hearing and, if necessary, December 19 beginning again
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1 at 10:00 a.m. for evidentiary hearing to conclude.

2           Mr. Lannon, you said that Mr. Zolnierek is

3 going to be your only witness and you will endeavor to

4 try to find a way to get him up here in person for

5 testimony?

6      MR. LANNON:  That's correct, your Honor.

7      JUDGE RILEY:  As a fallback position, we can

8 arrange to have him available by video and anyone else

9 that needs to use -- that is stuck -- with the video

10 equipment, your witnesses would be appearing by that

11 medium as well.

12      MR. ROWLAND:  Okay.  Thank you, your Honor.

13      MR. LANNON:  Well, I assume Gus would want to

14 appear by phone.

15      JUDGE RILEY:  Oh, he's the New Yorker?

16      MR. LANNON:  East Coast.

17      JUDGE RILEY:  No, I understand that.

18      MR. LANNON:  And we can work with that.

19      JUDGE RILEY:  Okay.  All right.  Then that's where

20 we are.  Mr. Rowland, you said you would give the data

21 request -- responses to Mr. Lannon today -- to Staff

22 today.  And then we're set for evidentiary hearing on

23 December 18 at 10:00 a.m.

24      MR. LANNON:  Thank you, your Honor.

25      MR. ROWLAND:  Thank you.
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1      JUDGE RILEY:  Thank you very much.

2                     (Which were all the proceedings had

3                      in the above-entitled cause.)
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1  STATE OF ILLINOIS    )
                      )  SS.

2  COUNTY OF COOK       )

3

4           Julie McCarron, being first duly sworn, on

5 oath says that she is a Certified Shorthand Reporter and

6 Registered Professional Reporter doing business in the

7 City of Chicago, County of Cook and the State of

8 Illinois;

9           That she reported in shorthand the proceedings

10 had at the foregoing hearing;

11           And that the foregoing is a true and correct

12 transcript of her shorthand notes so taken as aforesaid

13 and contains all the proceedings had at the said

14 hearing.

15

16

17                      ________________________________
                         JULIE MCCARRON, CSR, RPR

18
CSR No. 084-004777

19

20 SUBSCRIBED AND SWORN TO
before me this 3rd day of

21 November, A.D., 2013.

22

23
_______________________________

24         NOTARY PUBLIC

25


