
 

 

STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

VILLAGE OF EAST DUNDEE 

v. 

COMMONWEALTH EDISON COMPANY 

Complaint in regard to easement issues in East 
Dundee, Illinois. 

: 
: 
: 
: 
: 
: 

No. 13-0450 

COMMONWEALTH EDISON COMPANY’S  
MOTION TO DISMISS WITH PREJUDICE 

Commonwealth Edison Company (“ComEd”) moves to dismiss the Complaint pursuant 

to Section 200.190 of the Rules of Practice of the Illinois Commerce Commission (“ICC” or 

“Commission”), 83 Ill. Admin. Code § 200.190, and Section 2-615 the Illinois Code of Civil 

Procedure, 735 ILCS 5/2-615.   

The Complaint fails to state a legally valid claim.  It does not allege facts that show 

ComEd violated any legal duty owed to Complainant Village of East Dundee (“Village”).  More 

particularly, even if taken as true, it fails to show that ComEd violated any provision of the 

Illinois Public Utilities Act (“PUA”), any rule or order of the Commission, or any ComEd tariff.  

Moreover, the Village seeks relief (damages, penalties, and attorney’s fees and costs) that are 

unrelated to any claim the Village makes, and outside the Commission’s authority to award.  The 

Complaint, therefore, should be dismissed with prejudice.    

I. LEGAL STANDARD 

Under Rule 190(a) of the Commission’s Rules of Practice and Section 2-615 of the 

Illinois Code of Civil Procedure, a respondent may move to dismiss the Complaint if it fails to 

state a legal claim.  In deciding the motion, the Commission must take all reasonable inferences 

from well-pled facts as true, construing the allegations against the movant, but must also 

disregard all conclusory allegations and surplusage.  Parkway Bank and Trust Co. v. Meseljevic, 
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406 Ill. App. 3d 435, 442 (1st Dist. 2010).  Because Illinois is a fact pleading jurisdiction, a 

complainant must allege facts sufficient to bring its claim within the scope of the cause of action 

asserted.  Turner v. Memorial Medical Center, 233 Ill. 2d 494 (2009).  A complainant cannot 

rely on conclusions of fact or on conclusions of law unsupported by well pled facts.  Gore v. 

Indiana Ins. Co., 376 Ill. App. 3d 282, 285 (1st Dist. 2007).   

II. FACTUAL ALLEGATIONS 

The relevant allegations of fact are simple.  The Village asserts that in 2011, it began 

discussions with a private company, Insurance Auto Auction (“IAA”) who wished to construct a 

large auto salvage and auction operation in the Village.  Amended Complaint (“Compl.”), ¶¶ 7-8.  

IAA, however, felt the easiest access to its favored site was across property owned by ComEd in 

which neither IAA nor the Village had any rights.  The Village alleges that IAA asked ComEd 

for an easement to run a road across the property, but that ComEd declined to give up its rights.  

Id at ¶¶ 13-18.  The Village does not allege that ComEd was offered any consideration.  The 

Village concludes that ComEd’s reasons – facts which the Village also fails to allege – were “not 

related to any direct affect [sic] on ComEd’s property resulting from the planned construction of 

IAA’s facility in East Dundee.”  Id at ¶ 18.  The Village asserts that ComEd “regularly and 

routinely” allows use of the property by others, but points only to use by Nicor Gas and 

telecommunication carriers.  Id at ¶ 24-25.  The Village claims that because ComEd refused to 

surrender an easement over its land, IAA has not yet built its facility.  Id at ¶ 32.  The Village 

alleges the delay has resulted in reduced tax revenues.  Id at 33. 

III. THE COMPLAINT STATES NO CLAIM AGAINST COMED 

The Village, in three counts, seeks a declaratory judgment, an injunction, and various 

damages and penalties.  All counts are based on the common premise that ComEd somehow 
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breached a legal duty to the Village by refusing to surrender rights in ComEd’s own property to a 

private commercial venture without providing justification the Village found satisfactory.  The 

Village alleges that ComEd’s decision to retain its own property rights amounted to a breach of 

ComEd’s duties under Sections 2-102, 8-101, and 9-241 of the PUA; Compl. at 5-6.  The Village 

claims that as a result, ComEd owes the Village (not IAA) “special, peculiar and irreparable 

damages,” among other remedies.   

ComEd is a private company.  The fact that it is a regulated electric utility does not make 

it a public entity or imply that every aspect of its business and property is subject to regulation as 

a utility service.  ComEd has no obligation to voluntarily grant an easement across its private 

property for a private commercial purpose, something no landowner (utility or otherwise) is 

required to agree to.  When ComEd declined, as was its right, the Village should have looked 

elsewhere or, if a public purpose was involved, the Village could have initiated eminent domain 

proceedings.  But instead, it filed a Complaint which is devoid of any cause of action under the 

PUA, any rule or Order of the Commission, any ComEd tariff, or any other another actionable 

duty.  The Complaint must be dismissed.  

A. The Law Imposes No Duty on ComEd to Grant or Deny 
a Request for Easement 

ComEd is an Illinois public utility that provides electric delivery services at rates, terms, 

and conditions regulated by the Commission.  “The Commission derives its power solely from 

the statute and has none except it be by statute expressly conferred upon it.”  E.g., Illinois 

Commerce Comm’n ex rel. East St. Louis, C&W Ry. v. East St. Louis & C. Ry. Co., 361 Ill. 606, 

611 (1935); Lambdin v. Illinois Commerce Comm’n, 352 Ill. 104 (1933).  Thus, under the PUA, 

the Commission comprehensively regulates the rates, terms, and conditions at which ComEd 

provides electric utility services.  See, e.g. 220 ILCS 5/3-105, 112.  But, ComEd does not 
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become a public entity as a result.  And, not every action ComEd undertakes (or declines to 

undertake) is a utility service or is regulated as one.   

Under neither the law applicable to private landowners like ComEd, nor the regulatory 

system applicable to Illinois utilities, was ComEd obligated to grant IAA an easement.  

Easements are interests in real property and can only be created by grant, implication, or 

prescription.  Martin v. See, 232 Ill. App. 3d 968 (4th Dist. 1992).  Indeed, while the Commission 

has the authority to allow a lawful eminent domain action to proceed against utility property, not 

even the Commission – let alone a municipality – has the right to simply demand ComEd turn 

over real property.  See 735 ILCS 30/10-5-10(g); Town of Kingston v. Anderson, 300 Ill. 577, 

580-81 (1921).  Absent the lawful exercise of eminent domain, which is clearly absent here, or 

facts giving rise to an easement by prescription or implication, which are equally absent, one 

party cannot compel another to grant it an easement.  See 16A Ill. Law and Prac. Easements §15.  

No one but an owner of land can create an easement over it.  See, e.g. Maywood-Proviso State 

Bank v. Lisle, 234 Ill. App. 3d 206 (2nd Dist. 1992).   

Thus, a party who is refused an easement over private land has no legal basis to demand 

one.  A party denying such a request cannot be called to court to defend its decision; it is a 

decision made in the discretion of the landowner.  See 16A Ill. Law and Prac. Easements §15.  

And the Commission does not “have the legal authority to require ComEd to sell or lease its 

distribution facilities … as a remedy for discrimination.”  Tower Leasing v. Commonwealth 

Edison Co., ICC Docket No. 97-0200 (Final Order, May 20, 1998) at 6.  Neither the common 

law nor any Illinois statute imposes any obligation on ComEd to grant another commercial entity 

an easement over its property.  Similarly, no rule of law requires that ComEd give or have any 
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reason to refuse one (although in this case it did, despite the Village’s conclusory claim that 

ComEd’s reason was “unrelated.”) 

It appears, in sum, that the Village believes that granting commercial easements is subject 

to the same regulation and standards as electric utility service.  Clearly, it is not.  Granting or 

denying a commercial easement is not a utility service.  220 ILCS 5/3-105(a).  ComEd does not 

hold itself out to the public as a vendor of real property or easements.  See, e.g. Mississippi River 

Fuel Corp. v. Ill. Comm. Comm’n, 1 Ill. 2d 509 (1953) (defining what makes a utility a utility).  

Moreover, no Illinois utility has tariffs setting out the rates, terms, and conditions applicable to 

grants of easements, which would be required if granting easements were regulated as a utility 

service.  See General American Realty Co., Inc. v. Greene, 107 Ill. App. 3d, 1011, 1015 (1st Dist. 

1982).  The PUA does not even speak of regulating grants (or denials) of interests in land like 

this to unrelated commercial third-parties, like IAA.  In contrast, Illinois law establishes a 

process by which public entities like the Village can only take utility property through eminent 

domain and after seeking Commission and receiving Commission permission, a procedure that 

would be duplicative and unnecessary if there were any merit to the Village’s theory that the 

disposition of utility property is regulated like a utility service.  See 735 ILCS 30/10-5-10(g); see 

also, e.g. Illinois Dep’t of Transp. v. Commonwealth Edison Co., ICC Docket. No. 11-0706; 

Town of Kingston, 300 Ill. 577 at 580-81. 

None of the three provisions of the PUA that East Dundee points to come close to 

creating such a duty.  Nothing in Section 2-102 establishes or even suggests ComEd has a duty to 

“provide services equitably and efficiently,” as the Complaint (¶ 23) claims, let alone creates any 

duty to grant IAA an easement.  Rather, Section 2-102 governs the duties and obligations of 
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individual Commissioners upon appointment to office.  For instance, this provision requires that 

each Commissioner shall: 

 take and subscribe the constitutional oath of office before taking office; 

 submit a $20,000 bond, with security, conditioned upon faithful performance of 
office; 

 not accept any gift, gratuity, or employment from any person or corporation 
subject to Commission supervision; 

 not hold any other office or position of profit during his time in office. 

220 ILCS 5/2-102.  This provision is wholly irrelevant to the instant proceeding and no fact in 

the Complaint indicates otherwise. 

The Village also points to Section 8-101 of the PUA.  Compl., ¶ 40.  Article VIII of the 

PUA speaks to utility “service obligations and conditions,” not to other actions of utilities.  

Section 8-101, in particular, addresses the adequacy, efficiency, and nature of utilities’ “service 

instrumentalities, equipment, and facilities” and their “charges or services to the public.”  220 

ILCS 5/8-101.  It says nothing about how utilities must respond to demands for access to 

property that are not requests for electric utility services.  The Village makes no allegation that 

any electric utility services or facilities were inadequate, deficient, or otherwise in violation of 

Section 8-101.   

Finally, the Village points to Section 9-241 of the PUA.  Compl., ¶ 44.  Article IX of the 

PUA addresses the regulated rates, terms, and conditions under which utility services are 

provided.  Article IX does not regulate non-utility services for which no regulated rates are 

required or filed.  In particular, Section 9-241 requires utilities to file and apply rates for utility 

services that are free from unreasonable discrimination.  220 ILCS 5/9-241.  If every activity of a 

utility were subject to Article IX utility service standards, then Section 9-241 would require that 

every action of a utility be tariffed, which the PUA does not.  And, to ComEd’s knowledge, 
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Section 9-241 has never been applied to a non-utility service.  Indeed, the Commission has 

spoken on this very issue, recognizing that its authority under Section 9-241 is neither “so broad 

[n]or so wide as to encompass the taking of private property as a remedy for discrimination.”  

Tower Leasing at 5.   

As a utility, ComEd can only be held to the obligations and duties established by law or 

its tariff, and no additional duties can be imposed on it by implication.  Adams v. Northern Ill. 

Gas Co., 211 Ill. 2d 32, 78 (2004).1  Here, the Village does not allege that ComEd applied any 

electric service rate, imposed any electric service charge, or provided any electric service facility 

in a manner that was unlawful, unreasonably discriminatory, or contrary to any Commission rule 

or ComEd tariff.  No provision of the PUA, no Commission rule or order, and no applicable 

tariff imposes any obligation on ComEd to grant IAA an easement, or to refuse it, on any 

particular grounds.  Complainant does not, and cannot, allege that ComEd violated its obligations 

under its tariffs or the PUA, and Complainant provides no facts to support the allegation that 

ComEd failed to fulfill some illusory legal duty.  For these reasons, the Complaint must fail.   

B. The Village Has No Claim Against ComEd 

The Village does not allege that it sought an easement from ComEd or that it asked 

ComEd to grant IAA an easement.  Even if there were a utility service claim against ComEd – 

which there clearly is not – that claim would be IAA’s, not the Village’s.  There is no claim pled 

that ComEd failed to do anything the Village requested or had a right to request.  The fact that a 

commercial entity or, in this case, a prospective commercial entity wishes to locate in a Village 

does not create a cause of action in favor of the municipality in which that prospective business 

                                                 
1  The Act is in derogation of the common law, and should be strictly construed in favor of the utility 

company.  220 ILCS 5/9-102; Barthel v. Ill. Cent. Gulf R.R. Co., 74 Ill. 2d 213, 220-21 (1978); Tucker v. Ill. Power 
Co., 232 Ill. App. 3d 15, 30 (5th Dist. 1992).   
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might have located.  See Town of Kingston, 300 Ill. 577 at 580-581.  The Village’s status as a 

municipality does not allow it to recover damages or other relief even if the Complaint had 

alleged cognizable injury to a prospective resident.   

C. The Commission Lacks Authority to Award the Relief Sought 

Even if ComEd had breached any recognized utility service obligation, the remedy is an 

order by the Commission directing ComEd to act lawfully and/or, in the case of excessive 

charges, reparations.  220 ILCS 5/9-252; Sheffler v. Commonwealth Edison Co., 955 N.E. 2d, 

1121-23 (2011).  Yet, the Village claims monetary damages “for all loss, damages, and injury” – 

only supposedly lost tax revenue is pled – in addition to punitive damages, attorney’s fees and 

costs, and civil penalties.  Compl. at 5-6.  Thus, even if ComEd had breached a duty to provide a 

utility service, the remedies the Village seeks are improper and barred by law.   

It is well-established that “the Commission has no general authority to fashion an award 

of damages.”  Citizens Utilities Co. of Illinois v. Illinois Commerce Comm’n, 157 Ill. App. 3d 

201, 207 (1st Dist. 1987), citing Barry v. Commonwealth Edison Co., 374 Ill. 473 (1940); 

Ferndale Heights Utility Co. v. Illinois Commerce Comm’n, 112 Ill. App. 3d 175 (1st Dist. 1982).  

The legal rationale for this rule is simple: if utilities were liable for damages, the costs of paying 

them would be borne by customers as a whole, driving rates to unreasonable levels.    See, e.g. 

Sheffler, 955 N.E. 2d.  Nor does the Commission, like any other agency, have the authority to 

assess penalties beyond those authorized by the PUA, as further requested by Complainant.  See, 

e.g. People v. P.H., 145 Ill. 2d 209, 233 (1991), citing people v. Bradley, 79 Ill. 2d 410, 417 

(1980) (“Under the State’s police power, the legislature has discretion to prescribe penalties for 

defined offenses”); 19 Ill. L. & Prac. Fines, Forfeitures, & Penalties §3, at 410 (“The legislature 
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has the authority to set the nature and extent of penalties.”); See DiBello v. Illinois Commerce 

Commission, 241 Ill. App. 3d 1088, 1092-93 (4th Dist. 1993).  

In contrast, the Village cites to no provision of the law authorizing the Commission to 

award consequential damages, let alone to parties, like the Village, that are not even the 

purported utility customer.  Nor can the Village cite any authority for the Commission to award 

punitive damages, fees, or costs.  Even if the Village did or could state a claim that ComEd 

violated some provision of the Act, the monetary damages and relief sought are not recoverable 

and must be rejected.  

IV. CONCLUSION 

In sum, the Village does not allege that ComEd violated any provision of the PUA, or any 

rule or Order of the Commission, or that it breached any other legal duty.  The Village is not 

entitled to demand that ComEd give up rights to its property, absent lawful exercise of eminent 

domain.  Granting easements is not regulated as a utility service.  Moreover, even if granting 

easements were a utility service, the Complaint alleges no breach of any duty to the Village.  The 

Village has no right to demand an easement over ComEd’s private property  Finally, the 

Complaint seeks damages and other relief that would not be authorized, and, indeed, would be 

barred if a claim for denial of utility service was alleged (which it is not).  For these reasons, 

ComEd respectfully requests that the Commission dismiss the Amended Complaint with 

prejudice. 
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Dated:  November 8, 2013. 
 

Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
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  One of its attorneys 
 

Thomas S. O’Neill 
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
440 S. LaSalle Street, Suite 3300 
Chicago, Illinois  60605 
thomas.oneill@comed.com 

Bradley R. Perkins 
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