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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
KENNETH KOLLAR    ) 

) 
v.      ) Docket No. 13-0283 

) 
COMMONWEALTH EDISON COMPANY ) 
       ) 
Complaint as to reimbursement for damages  ) 
due to power outage/subsequent surge  ) 
in Streator, Illinois.     ) 
 
 

COMMONWEALTH EDISON COMPANY’S  
VERIFIED MOTION TO DISMISS 

 
Commonwealth Edison Company (“ComEd”), by its counsel, moves to dismiss the 

Complaint pursuant to Section 200.190 of the Rules of Practice (“Rules”) of the Illinois 

Commerce Commission (“Commission”), 83 Illinois Administrative Code § 200.190 and Sections 

735 ILCS 5/2-615, 5/2-619 and 5/2-619.1 of the Illinois Code of Civil Procedure, 735 ILCS 5/2-

615, 735 ILCS 5/2-619, 735 ILCS 5/2-619.1.  In support of this Motion, ComEd states: 

I. FACTUAL BACKGROUND 

On October 18, 2013, Kenneth Kollar ("Complainant") filed an Amended Complaint 

(“Complaint”) with the Commission seeking damages for a power surge and/or power outage on 

May 10, 2012.  Complainant seeks to recover damages for repairs to his air-conditioner, 

refrigerator and damages for loss of food, yet Complainant fails to state any specific provision of 

the Public Utilities Act (the “Act”) or the Commission's Rules authorizing such relief.  For the 

reasons stated below, the Complaint should be dismissed with prejudice.   
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II. LEGAL STANDARD 

Pursuant to Section 200.190(a) of the Commission’s Rules of Practice and Sections 2-615 

and 2-619 of the Illinois Code of Civil Procedure (the “Code”), a party may file a motion to 

dismiss.  735 ILCS 5/2-615; 735 ILCS 5/2-619.  Motions under 2-615 and 2-619 may be 

combined into a single motion pursuant to Section 2-619.1.  735 ILCS 5/2-619.1.   

To withstand a Section 2-615 motion to dismiss, a complaint must allege facts in support 

of the essential elements of a cause of action.  Gore v. Indiana Ins. Co., 376 Ill. App. 3d 282, 285 

(1st Dist. 2007).  The tribunal must take all reasonable inferences from well-pled facts as true, 

disregard all conclusory allegations and surplusage, and construe the evidence strictly against the 

movant.  Parkway Bank and Trust Co. v. Meseljevic, 406 Ill. App. 3d 435, 442 (1st Dist. 2010).   

Section 2-619 allows for disposal of issues of law or easily provided issues of fact.  

Williams v. Bd. of Ed. of the City of Chi., 222 Ill. App. 3d 559, 562 (1st Dist. 1991). A section 2-

619 motion admits all well-pleaded facts in the complaint but does not admit conclusions of law 

or conclusions of fact unsupported by specific allegations. Melko v. Dionisio, 219 Ill. App. 3d 

1048, 1057 (2d Dist. 1991). A Section 2-619 motion admits the legal sufficiency of the complaint 

and raises defects, defenses, or other affirmative matters that appear on the face of the complaint 

or are established by external submissions that act to defeat the plaintiffs claim.  Krilich v. Am. 

Nat'l Bank & Trust Co., 334 Ill. App. 3d 563, 572 (2d Dist. 2002). 
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III. ARGUMENT 

A. The Complaint Should be Dismissed Pursuant to Section 2-615 for Failure to 
State a Claim Upon Which Relief Can be Granted. 

The sole allegations forming the basis of Complainant’s claim is that “[o]n or about May 

10, 2012, a power surge and/or power outage occurred at the property.” Compl. at 2.  As a result 

of this claim, Complainant seeks $1,684.18 for damages to his air-conditioning unit, refrigerator, 

and damages for spoiled food. Compl. at 4-6.  Complainant further generically alleges that 

“[u]pon information and belief, the outage/surge occurred through the negligence of [ComEd].” 

Compl. at 8.     

To plead a sufficient cause of action in either willful and wanton conduct or negligence, a 

claimant must allege the following basic elements: a duty owed by the defendant to the plaintiff, a 

breach of that duty, and an injury proximately caused by the breach.  Kirwan v. Lincolnshire-

Riverwoods Fire Prot. Dist., 349 Ill. App. 3d. 150, 155 (2nd Dist. 2004).1  However, as established 

by statute through the Public Utilities Act (“PUA”) and ComEd’s Tariff, which has the force and 

effect of law, ComEd has no duty to provide service that is perfect and free from power surge(s) 

and/or interruption(s).  See Sheffler v. Commonwealth Edison Co. (“Sheffler”), 2011 IL 110166 

(June 16, 2011) citing Illinois Bell Switching Station Litigation, 161 Ill. 2d 233, 242 (1994); and 

see ILL. C. C. No. 10, 1st Rev. Sheet No. 153; ILL. C. C. No. 10, 2nd Rev. Sheet No. 203, attached 

hereto as Exhibit A.  ComEd’s Tariff, adopted under the PUA, defines the details of its duty to 

provide electric service and Complainant’s own duty to protect its own electrical equipment from 

“unavoidable voltage fluctuations, surges and sags.”  ILL. C.C. No. 10, 1st Rev. Sheet No. 153.  

Complainant does not, and cannot, allege that ComEd violated its obligations under its tariffs or 

                                                 
1 In order to sufficiently plead willful conduct, as set forth in ComEd’s tariffs, a claimant must also allege 

either a deliberate intention to harm or an utter indifference to or conscious disregard.  See Kirwan v. Lincolnshire-
Riverwoods, 349 Ill. App. 3d at 156-57. 
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the PUA, and Complainant provides no facts to support the allegation that ComEd failed to fulfill 

some illusory legal duty.  For the reasons set forth below, the Complaint must be dismissed.   

1. ComEd Had No Duty to Provide Uninterrupted Service 

Neither the PUA nor ComEd’s tariffs require that ComEd provide uninterrupted service.  

See Sheffler at 309.  Rather, ComEd is required to provide “service and facilities which are in all 

respects adequate, efficient, reliable, and environmentally safe and which constitute the least-cost 

means of meeting the utility’s service obligations.”  220 ILCS 5/8-401; Sheffler, supra.  Illinois 

Courts have long held that “adequate, efficient and reliable service” is not tantamount to infallible 

service.  Id.  It is well-accepted that temporary disruptions may occur without reducing a utility’s 

service to a level less than adequate, efficient or reliable.  Id.   

At the time of the alleged interruptions or surge, the following liability limitations were in 

place: 

Tariff Sheet No. 146:  

The Company [ComEd] is not responsible for damages for any failure to provide 
electric service, or for interruption to one or more phases, or reversal of such 
service, if such failure, interruption, or reversal is without willful default or 
negligence on the Company’s part.  Nor is the Company responsible for 
interruptions, by under frequency relays or otherwise, required to preserve the 
integrity of the electric delivery system in the Company’s service territory or the 
regional interconnected electric systems. 

(ComEd Ex. A, ILL. C. C. No. 10, Orig. Sheet No. 146.  Emphasis added.) 

Tariff Sheet No. 153: 

The retail customer is responsible for protecting its electrical equipment from 
unavoidable voltage fluctuations, surges and sags, and service interruptions to one 
or more phases that may occur in the provision of electrical service.  Accordingly, 
such a provision bars any civil claims unless the Company is found to have acted 
negligently or to have willfully defaulted.   
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(ComEd Ex. A, ILL. C. C. No. 10, 1st Rev. Sheet No. 153.  Emphasis added.)2 

The unambiguous language of the tariffs mandates that ComEd cannot be responsible for 

damages nor subject to a civil claim for a service interruption unless the interruption was 

accompanied by “willful default or negligence.”3  In other words, a service interruption and/or 

surge alone cannot constitute negligence.  However, Complainant’s claim hinges solely on the 

assumption that a power interruption and/or surge can form the basis of a negligence claim.  

Indeed, the only facts supporting Complainant’s negligence theory are: (1) that ComEd was 

negligent because Complainant experienced “a power surge and/or outage” and, (2) “the 

outage/surge affected over 30,000 customers” and “lasted in excess of 4 hours.”  Compl. at 3, 8 – 

10.  Like Sheffler, the basis for Complainant’s claims in this case, though “couched in terms of 

negligence,” is that ComEd’s level of service in providing and/or restoring power to 

Complainant’s premises following an outage was somehow substandard.  Complainant’s 

contentions go to the heart of how “Commonwealth Edison provides services and the adequacy of 

its response when those services fail for whatever multitude of reasons may exist.”  Sheffler at 

306.  Yet the law and tariffs are clear.  ComEd had no duty to provide uninterrupted service to 

Complainant, and therefore his second and third claims cannot stand.     

  

                                                 
2 Although Tariff Sheet No. 153 was revised effective September 1, 2013, the language cited has been in 

effect during all times alleged in the Complaint. 
3 ILL. C. C. No. 10, Original Sheet No. 153.  To support a claim for negligence, a claimant must plead the 

existence of a duty, a breach of that duty, proximate cause, and damages.  Kirwan v. Lincolnshire-Riverwoods Fire 
Protection Dist., 349 Ill. App. 3d 150, 155 (2nd Dist. 2004).   
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2. Complainant Fails to Plead Any Actionable “Breach” 

Even if Complainant could point to a recognizable duty, he has failed to allege facts 

showing how ComEd’s action or inaction was negligent or willful.  Illinois is a fact pleading 

jurisdiction and the Complainant must allege facts sufficient to bring its claim within the scope of 

the cause of action asserted.  Turner v. Memorial Medical Center, 233 Ill. 2d 494, 499 (2009).  

However, a claimant cannot rely simply on mere conclusions of law or fact unsupported by 

specific factual allegations.  Quake Construction, Inc. v. American Airlines, Inc., 141 Ill. 2d 281, 

289 (1990).  Here, the Complainant concludes ComEd was negligent, but points to no fact to 

support negligence.  Indeed, Complainant relies on the mere fact that “a power surge and/or 

power outage occurred at the property”; however, there is a complete lack of specific facts - he is 

seemingly incapable of even determining whether there was an outage or a surge or both.  

Further, alleging a certain numbers of customers were out for a certain duration does not support a 

negligence claim.  As detailed above, ComEd had no duty to provide uninterrupted service.  

Complainant cites not a single concrete fact that would support a conclusion of 

negligence.  To subject a utility to liability for any “power surge and/or power outage” would 

undoubtedly subject ComEd to astronomical liability – directly contravening the PUA mandate 

that a utility provide “efficient” and “least cost” service.  220 ILCS 5/8-401; see generally 

Sheffler.  

3. The Damages Sought by Complainant Are Otherwise Barred 

In the alternative, even if ComEd breached any unspecified or unpled “duty,” the damages 

Complainant seeks are barred by law and tariff.  In Illinois, “the Commission has no general 

authority to fashion an award of damages.”  Citizens Utilities Co. v. Illinois Commerce Comm’n, 

157 Ill. App. 3d 201, 207 (1st Dist. 1987), citing Barry v. Commonwealth Edison Co., 374 Ill. 473 

(1940).  As such, the tariff provides that if service to the retail customer is interrupted for twelve 
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consecutive hours or more, due to, among other things, “an error by a Company employee or 

Company contractor,” the customer’s only remedy is a “reparation” by way of a reduction in 

monthly service charges, pursuant to the calculation set forth in the tariff.  Sheffler at 315; ComEd 

Ex. A, ILL. C. C. No. 10, 2nd Rev. Sheet No. 203.  The legal rationale for this rule mirrors that 

discussed above.  If utilities were liable for damages beyond such limitations, the costs of paying 

them would be borne by customers as a whole, driving rates to unreasonable levels.   

Complainant alleges that he incurred “$1,368.43 in repairs to his air conditioning unit” 

and his “refrigerator was damaged and food was spoiled in a sum of $315.75.” Compl. at 4 and 5.  

Complainant claims losses totaling $1,684.18. Compl. at 6.   

The Illinois Supreme Court addressed this same issue in Sheffler, where the plaintiffs, like 

Complainant, sought compensatory damages for (among other things) spoiled food, appliances, 

electrical equipment, and repair costs due to power outages at their homes.  Sheffler at 305.  The 

Sheffler Court affirmed the lower court’s dismissal of the plaintiff’s claims as tariff-barred on 

grounds that “ComEd’s tariff speaks to its duty to supply electricity, specifically providing that 

ComEd shall not be responsible in damages for any failure to supply electricity or for interruption 

if the failure, interruption or reversal is without willful default or negligence.” Sheffler at 310.  

Simply put, ComEd cannot be liable for damages, “including the loss of use of property, and costs 

of repair and replacement of property,” because of the occurrence of a service interruption alone.  

Sheffler at 312.  Similarly, Complainant seeks damages for equipment repairs and replacement, 

and spoiled food.  He fully admits such damages were “as a result” of the various power surge 

and/or power outage he complains of.   The damages sought by Complainant are tariff-barred and 

must be rejected.   
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B. The Complaint Should be Dismissed Pursuant to Section 2-619 Because the 
Allegations are Defeated by ComEd’s Outage Records.  

Independently, the Complaint should be dismissed pursuant to Section 2-619 of the Code 

because there is unambiguous data refuting the claims.  Although paragraphs 9 – 11 of the 

Complaint allege that Complainant’s “outage/surge” affected over 30,000 customers, lasted in 

excess of four (4) hours and resulted in the transmission of less than 50% power, ComEd’s 

records show that these allegations are baseless and incorrect.  Complaint appears to not have 

reviewed or requested outage data prior to filing his Complaint.   

As shown in ComEd Ex. B, Complainant did not experience a ComEd-caused outage on 

May 10, 2012.  Further, ComEd has no record of Complainant experiencing a surge on or about 

May 10, 2012.  ComEd’s records reflect that Complainant experienced an outage in August 2012 

and October 2012, but no outage in January through July 2012.  This is confirmed by the 

Affidavit of Mr. Jaime Ortega, ComEd Manager of Regulatory and Reliability Analysis.   

Specifically, Mr. Ortega verifies that (1) ComEd has no record of Mr. Kollar experiencing an 

outage on or about May 10, 2012; and (2) only 2,494 customers experienced an outage on May 

10, 2012 (not the alleged “over 30,000 customers”).  Accordingly, Complainant’s claim is 

defeated and is without merit.  

IV. CONCLUSION 

Even when viewed in the light most favorable to Complainant, Complainant’s claims fail 

to allege that ComEd had a duty to provide uninterrupted service, that an actionable breach 

occurred, or that he is otherwise entitled to damages under any provision of the law.  

Complainant’s claims are also defeated by ComEd’s irrefutable records. 
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For these reasons, ComEd respectfully requests that the Commission grant its Verified 

Motion to Dismiss with Prejudice, and the Commission grant ComEd such further relief as it 

deems just and appropriate.   

Dated:  November 7, 2013. 
 
 

Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
 
By:/s/ Bradley R. Perkins                    
Bradley R. Perkins, One of its attorneys 
 

Thomas S. O’Neill 
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
440 S. LaSalle Street, Suite 3300 
Chicago, IL 60605 
thomas.oneill@comed.com 
 
Bradley R. Perkins 
10 S. Dearborn, Suite 4900 
Chicago, IL  60603  
(312) 394-5400 
brad.perkins@exeloncorp.com 

 

Mark L. Goldstein 
Mark L. Goldstein, P.C. 
3019 Province Circle 
Mundelein, IL 60060 
mlglawoffices@aol.com 

Counsel for Commonwealth Edison Company 
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