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I. INTRODUCTION 

 Atmos Energy Corporation (“Atmos” or the “Company”) respectfully submits its 

reply brief on exceptions in response to Staff's brief on exceptions to the Administrative 

Law Judge's Proposed Order dated September 5, 2013 (“Proposed Order”).  

II. SUMMARY 

 The Proposed Order's finding that the costs associated with Atmos' peaking 

service were prudently incurred is fully supported by the record1 and should remain 

unaltered. Staff’s assertions that the peaking service should be disallowed do not 

address the primary reasons for the Proposed Order’s finding. No party disputes that 

the peaking service provided value to customers and the Proposed Order found, 

correctly, that the costs incurred by the Company to provide that value are recoverable. 

1 Proposed Order at 34-35. 
                                                            



Staff’s brief on exceptions also did not address the Proposed Order’s determination that 

no one approach to obtaining bids for peaking service was clearly superior. Finally, 

while Staff claims that the peaking price was too high, it provides no record support for 

this assertion, ignores the contrary evidence in the record that the price was not 

excessive, and fails to examine the Company’s decision at the time it was made, rather 

than after the fact. Therefore, the Commission should reject Staff's exception and the 

Proposed Order's finding on the peaking service should be adopted.  

In addition, Staff’s brief on exceptions makes certain arguments regarding the RFP 

process and 1996 Capacity Release by United Cities that are incorrect and not 

supported by the record. 

III. Argument 

A. Staff’s Exception No. 1 Has No Legal Basis or Record Support 

The Proposed Order allows the Company to recover the costs it paid for the 

peaking service provided under the 2005 Contract and the 2006 Contract.2 Staff claims 

that the Company “did not put the ten-day call in the peaking service out for bid."3 

However, the record is undisputed that the peaking service was included in the 2005 

and 2006 RFPs and the Company received bids for the peaking service.4  The 

Proposed Order correctly identifies that Staff's assertion prior to its brief on exceptions 

was that the peaking service was not bid separately, rather than an argument that the 

peaking service "was not put out for bid."5  

2 See Proposed Order at 35. 
3 See Staff Brief on Exceptions at 2; Staff Initial Brief at 7 (complaining that peaking was not separately 
bid);  Company Initial Brief at 7, 31-33 (peaking service part of bundled bid).  
4 See Company Initial Brief at 7, 31-33 (peaking service part of bundled bid); Company Ex. 4.3(peaking 
service part of RFP analysis). 
5 See Proposed Order at 8, 34. 
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As for the assertion that the peaking service should have been bid separately, 

Staff cites no record evidence to suggest that separated bidding would have been more 

favorable, nor has it cited any precedent requiring a piecemeal approach. The Company 

on the other hand, showed that it reasonably believed that RFPs for full system 

requirements could yield better pricing through economies of scale than through the 

approach suggested by Staff.6   

The Proposed Order determined that neither approach could be said to be clearly 

superior, and that Staff’s assertions that the price paid for peaking was too high is 

hindsight review.7  The proposed order also pointed out that Staff’s approach would 

disallow all costs for a service that both Staff and the Company agree benefitted the 

Company’s customers.8 

Staff’s brief on exceptions did not provide any argument to contradict the 

Proposed Order’s conclusion that reasonable minds may differ with respect to the best 

way to deliver peaking service and that this approach could not therefore be said to be 

imprudent.9 Staff’s brief on exceptions also did not question the Proposed Order’s 

determination that its approach to disallowing all costs associated with an undisputedly 

useful service is contrary to the law. In fact, neither of these two underpinnings of the 

Proposed Order’s peaking decision are even addressed in Staff’s brief on exceptions.10 

As the reasoning is unchallenged, the conclusion should remain as well. 

6 Company Initial Brief at 32; Company Ex. 4.0 at 19:400-409.  
7 See Proposed Order at 35. The Order also considers the Company’s argument that the bundled bid 
resulted in the Company’s having the lowest and second lowest cost in the state to be hindsight. For the 
reasons set forth in our Initial Brief, the Company disagrees. However, that disagreement is not relevant 
to the peaking issue. 
8 Proposed Order at 34-35. 
9 See Staff Brief On Exceptions at 2-3. 
10 Id. 
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Staff’s brief on exceptions argues against the Proposed Order’s conclusion that 

Staff is engaging in hindsight when it suggests that the price of the peaking service for 

the winning bid was “high.”11 The Company believes that the Proposed Order is correct 

in rejecting Staff’s position on this issue. The record shows that the Company believed, 

at the time it issued the RFPs, that putting a bundled bid together was the best way to 

proceed. Staff does not challenge that viewpoint, but instead argues that the price bid 

for peaking turned out to be too high.12 

As an aside, the Company would argue that even hindsight review would not 

indicate that the peaking service was, in fact, priced high. Staff points to no record 

evidence that the price was high and instead states that it would have found almost any 

absolute value as excessively high.13 The Company, however, demonstrated the other 

qualifying bidder’s in the 2006 RFP priced its peaking service somewhat lower than 

AEM.14 However, the difference in price was not significant enough to make the overall 

contract more favorable to the Company.15 It remained undisputed in this case that the 

AEM offer was better. The Company showed that it believed this to be true at the time it 

awarded the contract,16 and the Company showed that its analysis was borne out after 

the fact as well.17 That fact that the difference in price was so small clearly shows that, 

11 Id. 
12 Id. 
13 Id. at 3. 
14 Company Ex. 2.0 at 15:316-318. 
15 Company Ex. 3.0 at 14:290-295. 
16 See Company Ex. 4.2 (original RFP analysis). 
17 See Company Ex. 4.3 (corrected RFP analysis) Company Ex. 4.5 (price comparison); Company Ex. 4.6 
(price comparison chart). 
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contrary to Staff’s unsupported assertion, the peaking charge could not have been 

“excessively high.”18 

B. Staff’s Other Arguments Regarding the RFP Process Are Incorrect. 

In addition to arguing that the Proposed Order should be modified to disallow 

peaking costs, Staff’s brief on exceptions makes certain arguments regarding the 

Company’s RFP process and the 1996 Capacity Release by United Cities. Those 

arguments are largely dealt with by the Company in its brief on exceptions, which are 

hereby incorporated by reference in this reply. We briefly address some of those 

arguments below. 

1. There Was No Exclusion of Bidders. 

Staff incorrectly asserts that the Company "unnecessarily excluded potential 

suppliers from its RFP list."19 Staff has provided no citation or explanation for this 

assertion.20 The Company assumes Staff’s statement refers to the “opt-in” approach 

that was suggested in the Company’s RFP materials for the 2005 Contract. As 

discussed in the Company's brief on exceptions, the evidence does not support Staff's 

criticism.21 The record demonstrates that the Company did not actually eliminate 

suppliers from the RFP mailing list after one year.22  Mr. Martin testified the Company 

only eliminated entities on the mailing list that had never bid and also failed to state their 

18 See Staff Brief On Exceptions at 2. 
19 Staff Brief on Exception at 2. 
20 Id.; See 83 Ill. Adm. Code 200.830 ("Statements of fact in briefs on exception and replies to briefs on 
exception should be supported by citation to the record."). 
21 Company Brief on Exceptions at 12-15. 
22 Company Ex. 4.0 at 6:104-114. 

5 
 

                                                            



interest in ever doing so.23 The Company’s RFP process merely removed the entities 

that expressed no interest in bidding after multiple years.24   

The record indicated that suppliers with even a marginal or potential interest 

would have confirmed to the Company their desire to remain on the list and receive 

further RFPs.25 In any event, the Company never discouraged any qualified entity from 

bidding for business and there is no evidence to the contrary in the record.26 

 In addition, Atmos presented evidence that the Company has obtained gas 

supply from twelve different suppliers on TETCO from November 1997 through 2006.27 

The wide variety of different suppliers demonstrates that the Company’s RFP process 

has not unnecessarily excluded suppliers as suggested by Staff.  

Finally, the record clearly shows that the Company did not use any version of the 

opt-in procedure with respect to the latter part of the review period.28 The record is 

undisputed that the RFP for the 2006 Contract was sent to a larger number of suppliers 

than in past years.29 Mr. Martin testified that the number of suppliers the Company 

solicited in the 2006 RFP increased to twenty-two.30 Therefore, to begin with, Staff’s 

criticism (and that adopted in the proposed order with respect to the disallowance of the 

adder) is simply not applicable to the 2006 Contract 

23 Id. 
24 Id. 
25 Id. 
26 Company Brief on Exceptions at 15. 
27 Company Ex. 2.2. 
28 Company Ex. 4.0 at 6:115-120 (2006 RFP sent to twenty-two suppliers); Staff Ex. 3.0 at 7:138-139 
(RFPs issued from 2003 through 2005 decreased from sixteen to eight). 
29 Staff Ex. 3.0 at 7:138-139 (analyzing RFPs issued through 2003 through 2005); Company Ex. 4.0 at 
6:115-120 (RFPs increasing substantially in 2006). 
30 Company Ex. 4.0 at 6:115-120. Staff witness Rearden's testimony regarding the reduction in RFPs sent 
did not apply to the 2006 Contract as it only analyzed RFPs from from 2003 through 2005. Staff Ex. 3.0 at 
7:138-139. 
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2. 1996 Capacity Release31 

 Staff asserts that Atmos "concentrated the leases for the only interstate pipeline 

that could supply Harrisburg and Galatia in its affiliate, AEM."32 This is a misstatement 

of the record. To begin with, there is no evidence in the record that leases in the 

pipeline are actually concentrated. As indicated earlier, the Company has obtained gas 

supply from twelve different suppliers on TETCO from November 1997 through 2006.33 

This clearly shows a lack of concentration of leases on the pipeline. 

In addition, the Company did not concentrate leases for capacity on TETCO. 

United Cities Gas Company ("United Cities") made a decision over seventeen years 

ago to release all of its capacity on TETCO and rely instead on delivered service.34 

United Cities’ decision to release capacity did not depend on what entity would acquire 

the capacity.35 It is true that some of this capacity, but not all, was acquired by a 

company called Woodward Marketing, L.L.C. (“Woodward”).36 At that time, Woodward 

was controlled by J.D. Woodward, with a minority interest held by United Cities. 37 

Atmos was not involved in these decisions.38 Atmos later acquired United Cities,39 and 

then eventually indirectly acquired Woodward as a wholly owned subsidiary which 

became AEM.40 

31 In addition, for the reasons set forth in the Company’s brief on exceptions, it is not appropriate for the 
Commission to review in this docket the 1996 capacity release by United Cities. 
32 Staff Brief on Exceptions at 2. 
33 Company Ex. 2.2. 
34 Company Ex. 4.0 at 11:215-222. 
35 Company Ex. 4.0 at 11:215-222. 
36 Id. at 11: 215-222. 
37 Company Ex. 3.0 at 7:141-144. 
38 See Company Ex. 3.0 at 7:139-141 (decisions made before Atmos purchased United Cities). 
39 Company Ex. 3.0 at 7:139-146. 
40 Id. 
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Staff asserts the capacity release lead to a high price because "Atmos was 

unable to purchase gas in more liquid downstream markets, where it was more likely 

get a better market price."41 This is impermissible speculation.42 The only analysis in the 

record shows that significant savings may be obtained by not having to lease capacity 

on the pipeline.43 Even Staff witness Rearden testified that neither delivered service nor 

transportation capacity is always the least cost.44 The prudence standard recognizes 

that reasonable minds can disagree, and that more than one course of action given any 

particular set of facts may be prudent.45 Because holding transportation capacity is not 

clearly superior to delivered service, United Cities’ decision to take delivered service in 

1996 cannot be found imprudent.  

 As indicated in the Company’s brief on exceptions, Staff's reliance on events in 

2006 to criticize the prudence of the 1996 decision to release capacity is the definition of 

hindsight review.46 There is nothing in the record to indicate that the decision to release 

capacity was imprudent at the time it was made. Staff has not presented evidence that it 

was unreasonable for United Cities to believe that ratepayers could save money by the 

decision to switch to delivered service and terminating capacity, especially when the 

Company showed that there would be reason to believe that it would be less expensive 

41 Staff Brief on Exceptions at 2. 
42 See Ameropan Oil Corp v. Ill. Commerce Comm'n, 298 Ill. App. 3d 341, 348-49 (1st Dist 1998)("Such 
speculation has no place in the ICC's decisions"); Allied Delivery Sys. Inc., v. Ill. Commerce Comm'n, 93 
Ill. App. 3d 656, 667 (5th Dist. 1981)("The speculation indulged in by the Commission is clearly an 
unsatisfactory and unacceptable basis for its decision"). 
43 See Company Ex. 4.1 (supplier demand charge comparison). 
44 Staff Ex. 4.0 at 4:80-81. 
45 Ill. Commerce Comm’n v. Ill. Power Co., Docket No. 03-0699 at 3 (Order, Sept. 26, 2006) (“The 
prudence standard recognizes that reasonable persons can have honest differences of opinion without 
the one or the other necessarily being ‘imprudent.’”). 
46 See Illinois Power Co. v. Ill. Commerce Comm'n, 245 Ill. App. 3d 367, 376 (3rd Dist.)(prudence is 
determined based on what management knew at the time, not what was clear to everyone now). 
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than maintaining its own pipeline capacity.47 Although the Company was not required to 

present evidence of savings resulting from the switch to delivered service, it was able to 

do so. The Company introduced a comparison between the supplier demand charges 

from November 2003 through December 2006 to the demand charges the Company 

would have paid to hold the same necessary pipeline capacity on TETCO.48 This 

analysis showed a savings in excess of one million dollars over this limited period of 

time.49  

 In addition, Staff asserts without evidence that the "excessive" price of the 

peaking service resulted from the 1996 capacity release, and does not explain why the 

effects were delayed for the intervening decade. As the Company pointed out in its brief 

on exceptions, a finding that the1996 capacity release was imprudent by itself is 

insufficient to find that the Company's peaking purchases in 2006 were imprudent.50 

Even Staff witness Rearden has generally agreed that no evidence of a causal 

relationship between the previous decade’s capacity release and a price change had 

been demonstrated.51 Staff complains that only a subset of the total number of bidders 

are available compared to if the Company had transportation capacity.52 Yet the record 

does not support a finding that this had any effect on pricing or monopolized the market 

in any way. In fact, the record reflects that the Company obtained gas supply from 

47 Company Ex. 4.0 at 8:162-9:167. 
48 Id. 
49 Id. 
50 See Illinois Power Co. v. Ill. Commerce Comm'n, 245 Ill. App. 3d 367 (3rd Dist.) (prior imprudent 
construction management could not be sole basis finding imprudence of subsequent fuel purchases). 
51 Staff Ex. 4.0 at 8:162. Staff's testimony was in the context of the adder, although Staff now makes 
essentially the same capacity release argument with respect to the peaking service.  
52 Staff Brief on Exceptions at 2.  
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twelve different suppliers on TETCO between November 1997 and 200653 and it has 

continued to obtain service from different suppliers after 2006.54 The wide variety of 

different suppliers demonstrates that the Company’s RFP process has not been 

dominated by one entity. 

IV. Conclusion 

The Proposed Order's finding that Atmos prudently procured peaking service is 

fully supported by the evidence in the record. For the reasons set forth herein and in the 

Company’s initial brief, reply brief, and brief on exceptions, the Company respectfully 

requests that the Proposed Order be modified consistent with the replacement language 

set forth in the Company’s brief on exceptions and  attachment A thereto. 

 

Dated: November 7, 2013 

 

  

53 Company Ex. 2.2. 
54 Tr. at 60:10-17. 
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 ATMOS ENERGY CORPORATION   

 

 By:/s/____________________________ 
      Patrick Huver 
      Attorney for Atmos Energy Corporation  
 

   

Arthur Bresnahan 
Patrick Huver 
Zumpano, Patricios, Winker & Bresnahan, LLC 
5202 Old Orchard Rd., Ste. 230 
Skokie, IL 60077 
(312) 924-3609 
ab@zpwlaw.com 
phuver@zpwlaw.com 
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