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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 
 Donald L. Davis     )  

-vs-      )  
Commonwealth Edison Company  )  

) Docket No. 11-0580  
Complaint as to service in    )  
Machesney Park, Illinois.    ) 

 

STAFF OF THE ILLINOIS COMMERCE COMMISSION’S 
RESPONSE TO ADMINISTRATIVE LAW JUDGE’S 

RULING DATED OCTOBER 3, 2013 
 

NOW COMES the Staff of the Illinois Commerce Commission, by and through its 

undersigned attorneys, and in response to the Administrative Law Judge’s Ruling dated 

October 23, 2013. In support thereof, the Staff states as follows: 

1. On or about October 3, 2013, the Administrative Law Judge (ALJ) in this 

proceeding denied a motion for stay in this proceeding, finding that as a general matter 

of law, stays were intended to preserve the status quo ante, and that an entity seeking a 

stay must demonstrate hardship in the event of denial of the stay, if such stay might 

damage the non-moving party. See Notice of ALJ Ruling (October 3, 2013). The ALJ 

then denied the motion, without reference to Rule 411.220(c). Id. 

2. On or about October 18, 2013, Staff moved for reconsideration of such 

denial, noting that a stay has attached, and did attach by operation of administrative rule 

at the time appeal was taken from the Commission’s June 5, 2013 Order in Docket No. 

11-0588, and that accordingly, there is a case to be made that no motion for stay was 

required; the proper course would have been file a notice suggesting the stay which 

already existed by rule. Staff further noted that the general law governing stays is not 

relevant whether this proceeding should be stayed; a Commission administrative rule 
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states that it “shall” be stayed pending resolution of appeals. Finally, Staff observed that 

the Complainant’s claims relating to the July 11, 2011 storm must, again by operation of 

administrative rule, be resolved through the ComEd administrative procedure. All these 

factors militate against this proceeding going forward. Accordingly, Staff stated, this 

proceeding must be stayed pending resolution of appeals of the Commission’s June 5, 

2013 Order in Docket No. 11-0588. 

3.  On or About October 23, 2013, the ALJ issued the following ruling: 

 Staff or any other party has 14 days from the date of this ruling to a.) 
explain the legal effect of the fact that there is no stay order in docket 11-
0588; and b.) explain the legal effect of the case law setting forth 
standards regarding motions for stay orders upon the issue here. (See, 
e.g., Certain Underwriters at Lloyd’s, London v. Boeing Co., 385 Ill. App. 
3d 23, 36, 895 N.E.2d 940 (1st Dist. 2008), setting forth the well-
established rule of law that a moving party for a stay order must prove by 
clear and convincing evidence that a stay of a proceeding outweighs the 
potential harm to the party against whom it is operative). 

  

 4. Staff’s explanation of the legal effect of the fact that there is no stay order 

in Docket No. 11-0588 is simple: there need not be a stay of the Commission’s Order in 

in that proceeding for a stay to attach in this one. Commission rules are clear: Section 

411.220(c) of the Commission’s Rules provides in relevant part that: “formal complaints 

pursuant to the Commission's Rules of Practice (83 Ill. Adm. Code 200) brought by 

affected customers … shall be stayed pending disposition of [the waiver] proceeding 

and appeals thereof, or consolidated with [the waiver] proceeding for the purposes of 

liability.” 83 Ill. Adm. Code 411.220(c) (emphasis added). This is unquestionably such a 

formal complaint, and an appeal is unquestionably pending in the waiver proceeding. 
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 5. The legal effect of the case law setting forth standards regarding motions 

for stay orders upon the issue here, e.g., Certain Underwriters at Lloyd’s, London v. 

Boeing Co., 385 Ill. App. 3d 23, 36, 895 N.E.2d 940 (1st Dist. 2008), is equally easy to 

resolve – there is, again, none, although for somewhat more complicated reasons. 

6. It is well established that staying a proceeding is with a circuit court’s 

sound discretion. In re Estate of Michalek, 404 Ill. App. 3d 75, 99; 934 N.E.2d 697, 719 

(1st Dist. 2010); see, also, e.g., Cullinan v. Fehrenbacher, 2012 IL App (3d) 120005, 

¶11; 970 N.E.2d 86, 89 (3rd Dist 2012); Certain Underwriters at 45; 895 N.E.2d at  959; 

Estate of Bass v. Katten, 375 Ill. App. 3d 62, 67; 871 N.E. 2d 914, 922 (1st Dist. 2007) 

(abuse of discretion standard applies to appellate review of stays entered by circuit 

court).  

7. In contrast, in this case and in similar cases before the Commission, entry 

of the stay is not discretionary; all “formal complaints pursuant to the Commission's 

Rules of Practice … brought by affected customers … shall be stayed pending 

disposition of [the waiver] proceeding and appeals thereof…[.]” 83 Ill. Adm. Code 

411.220(c) (emphasis added). The word “shall” used in this context indicates that no 

discretionary authority exists to proceed with the docket, much less deny a motion for 

stay. 

8. Even were this not the case, circuit courts may consider factors other than 

relative hardship when determining if a stay should attach. These factors include the 

orderly administration of justice and judicial economy. Estate of Bass at 68; 871 N.E.2d 

at 922.  
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9. These factors both militate in favor of a stay. First, the determination of 

ComEd’s liability under Section 16-125(e) should be conclusively resolved before claims 

are paid. Second the Commission clearly expects that Section 16-125(e) claims be 

disposed of in a manner that promotes administrative economy. Commission rules 

require that each utility “design and implement an administrative procedure for resolving 

and paying claims for actual damages and replacement value under Section 16-125(e) 

and (f) of the Act that will minimize the need for formal complaint proceedings before the 

Commission.” 83 Ill. Adm. Code 411.230(a) (emphasis added). Allowing formal 

complaint proceedings to be prosecuted in spite of the stay imposed by rule clearly 

does not further this end.  
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WHEREFORE, Staff respectfully requests that the ALJ enter an Order consistent 

with the arguments set forth therein.  

        Respectfully submitted, 
        
                 
       ________________________________ 

Matthew L. Harvey 
       Counsel for the Staff of the Illinois 
       Commerce Commission 
 
 
October 29, 2013 
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