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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

ILLINOIS COMMERCE COMMISSION  ) 

 On its Own Motion     ) 

        ) Docket No. 13-0553 

  vs.      ) 

        ) 

COMMONWEALTH EDISON COMPANY  ) 

Investigation of tariffs approved in    ) 

Docket No. 13-0386      ) 

 

 

 

 

REPLY BRIEF OF 

THE PEOPLE OF THE STATE OF ILLINOIS 

 

 The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois (“the People” or “AG”), pursuant to the schedule established by the 

Administrative Law Judges (“ALJs”), hereby file their Reply Brief in response to the Initial 

Briefs filed by Commonwealth Edison Company (“ComEd” or “the Company”) and the 

Commission Staff (“Staff”) in the above-captioned proceeding. 

 

I. INTRODUCTION  

As discussed in the AG Initial Brief, this docket involves the Commission’s investigation 

of ComEd’s filed Amended Formula Rate Tariff, filed on May 30, 2013, after the General 

Assembly’s enactment on May 22, 2013 of Public Act 98-0015 (“PA 98-0015”), a statutory 

amendment that made specific modifications to the calculation of formula rate revenue 

requirements under Section 16-108.5(c) and (d) of the Public Utilities Act (“the Act”).  In its 

Introduction to its Brief, ComEd defensively argues that the Commission’s regrettable June 5, 
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2013, decision approving the Amended Formula Rate Tariff “was not made in the dark”, and that 

no party, including Staff, AG or other intervenors, “objected to ComEd’s formula on any 

grounds, let alone those currently being investigated”, sought a stay or otherwise filed an appeal.  

ComEd Initial Brief (“IB”) at 1-2.   But this observation is meaningless and potentially 

misleading in light of the relevant facts and the law. 

First, the changes to Section 16-108.5(k)(1) triggered by PA 98-0015 made Commission 

suspension of ComEd’s May 30th Revised Formula Rate Tariff filing, and party intervention and 

challenge of that filing essentially impossible. New Section 16-108.5(k)(1) provides:  

No earlier than 5 business days after the effective date of ... [PA 

98-0015], each participating utility shall file any tariff changes 

necessary to implement th[at] amendatory language ... and a 

revised revenue requirement under the participating utility's 

performance-based formula rate. The Commission shall enter a 

final order approving such tariff changes and revised revenue 

requirement within 21 days after the participating utility's filing.  

 

220 ILCS 5/16-108.5(k)(1). Unlike other provisions of the Energy Infrastructure Modernization 

Act (“EIMA”), this subparagraph makes no reference to Commission investigation of the tariff 

or provision for hearing. The language providing that “[t]he Commission shall enter a final order 

approving such tariff changes and revised revenue requirement within 21 days of the 

participating utility’s filing” hardly envisions any substantive Commission investigation of or 

intervenor participation in a review of the Company’s revised formula rate filing. 220 ILCS 

5/16-108.5(k)(1). This new subsection of PA 98-0015 evinces a legislative directive that the 

changes authorized by P.A. 98-0015 were clearly specified in the law, that little discretion or 

interpretation was necessary, and that the changes therefore could be expedited.  

In fact, a review of the entire Public Utilities Act reveals no other provision with such 

restrictive language on Commission “review” of electric utility tariff filings as that found in 
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Section 16-108.5(k)(1). As noted above, ComEd filed its Revised Formula Rate Tariff filing on 

May 30, 2013, and asserted that its proposed revisions to Rate DSPP and the formula rate 

templates reflected the changes approved in PA 98-0015. (“Revised Formula Rate Tariff”). Six 

days later, the Commission approved the proposed formula rate template tariff and the rates 

established under the proposed tariff, and the new rates took effect on June 6, 2013. Staff and 

Intervenors cannot be faulted for failing to challenge the requested tariff changes given those 

facts and the regulatory scheme delineated in subsection (k)(1), which deprived both the 

Commission and parties the opportunity to study and challenge the tariff through evidence and 

hearing.  

ComEd further complains that “the parties attacking the Commission’s June 5 Order can 

point to no change in the relevant facts or law to justify overturning its prior decision.”  ComEd 

IB at 2.  ComEd further argues that any Commission order reversing a recent decision has been 

held arbitrary and capricious…“[i]n the absence of any change in circumstance.”  Id.  These 

arguments should be rejected out of hand, however.  The AG Complaint that triggered the 

Commission’s opening of this docket were consistent with multiple provisions of the Act that 

permit Commission investigations of rates.   

Section 10-113, for example, provides: 

Anything in this Act to the contrary notwithstanding, the 

Commission may at any time, upon notice to the public utility 

affected, and after opportunity to be heard as provided in the case 

of complaints, rescind, alter or amend any rule, regulation, order 

or decision made by it. Any order rescinding, altering or amending 

a prior rule, regulation, order or decision shall, when served upon 

the public utility affected, have the same effect as is herein 

provided for original rules, regulations, orders or decisions.  
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220 ILCS 5/10-113 (emphasis added).  This language could not be any clearer regarding the 

Commission’s right to investigate a utility’s rates. 

Moreover, the People presented the Commission with a complaint filed under Section 9-

250 and 16-108.5(c) of the Act, requesting that the Commission alter and amend the Revised 

Formula Rate Tariff approved by the Commission on June 5, 2013. Section 9-250 also provides 

that the “Commission shall have power, upon a hearing, had upon its own motion or upon 

complaint, to investigate a single rate or other charge, …or the entire schedule or schedules of 

rates or other charges, classifications, rules, regulations, contracts and practices, or any thereof of 

any public utility, and to establish new rates or other charges, classifications, rules, regulations, 

contracts or practices or schedule or schedules, in lieu thereof.”  220 ILCS 5/9-250.  

 Finally, Section 16-108.5(c) of the Act establishes Commission authority “under Article 

IX and other provisions of this Act to initiate an investigation of a participating utility’s 

performance-based formula rate tariff, provided that any such changes shall be consistent with 

paragraphs (1) through (6) of …subsection (c).”
1
  This provision also provides that “[a]ny 

change ordered by the Commission shall be made at the same time new rates take effect 

following the Commission’s next order pursuant to subsection (d) of this Section, provided that 

the new rates take effect no less than 30 days after the date on which the Commission issues an 

order adopting the change.”  220 ILCS 5/16-108.5(c).   

This challenge to the existing tariff is consistent with Sections 16-108.5(c) and 9-250, 

and the rehearing framework envisioned in Section 10-113. In addition to being contrary to the 

plain language of Section 10-113, ComEd’s asserted restrictions would prohibit the Commission 

from ever correcting a mistake or changing a tariff. Clearly, that was not the General Assembly’s 

                                                           
1
 Paragraphs (1) through (6) of subsection (c) establish the ratemaking protocols for the revenue requirement 

established by the Commission annually.  220 ILCS 5/16-108.5(c).   
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intent when it enacted the Public Utilities Act or when it enacted the Energy Infrastructure 

Modernization Act (“EIMA”).  A utility is not relieved of the obligation to comply with the law 

because the Commission mistakenly approved a non-conforming tariff. 

In addition, rules of statutory construction require that statutes should be evaluated as a 

whole, with each provision construed in connection with every other section. Roselle Police 

Pension Bd. v. Village of Roselle, 232 Ill.2d 546, 552, 905 N.E.2d 831(2009). Section 10-113 of 

the Act is premised on the Commission’s continuing obligation under the PUA to ensure that any 

tariff complies with the law -- even if said tariff was previously approved by the Commission, 

provided the affected utility has notice and an opportunity to be heard.  ComEd certainly has had 

notice of the issues raised in the AG Complaint – first when the AG presented the Direct 

testimony of AG witnesses Michael L. Brosch and David J. Effron on July 19, 2013 in Docket 

No. 13-0318 (ComEd’s pending formula rate docket), in Docket No. 13-0511 (the AG 

Complaint) and again in this docket.  Thus, any suggestion that the Commission may not modify 

its June 5, 2013 Order is wrong as a matter of law. 

As discussed in the AG Initial Brief and below, the relevant law and record evidence 

show that ComEd’s current Revised Formula Rate Tariff overstates the Company’s actual costs, 

thereby undermining the core precept of EIMA that formula rate utilities be permitted to recover 

their “actual costs”
2
 through the reconciliation process and over the course of fulfilling the 

                                                           
2
 Section 16-108.5 of the Public Utilities Act (“the Act”) authorizes electric distribution utilities in Illinois to be 

regulated under annual formula ratemaking and grants the utility the right to reconcile the revenue requirement set 

for the prior year with actual costs incurred in that year, and to either apply a surcharge or a credit to consumers’ 

bills to provide the utility with “what the revenue requirement would have been had the actual cost information for 

the applicable calendar year been available at the time of filing.”  220 ILCS 5/16-108.5(c)(6).  In general, the 

formula is supposed to:  

 

 

Provide for the recovery of the utility’s actual costs of delivery services 

that are prudently incurred and reasonable in amount consistent with 

Commission practice and law.  
 

Id. at (c)(1).
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infrastructure commitments EIMA requires.  220 ILCS 5/16-108.5(c)(5), 16-108.5(d).  Neither 

formula ratemaking nor PA 98-0015 was intended to provide the Utilities with windfall profits 

benefitting shareholders by awarding revenues that exceed the utility’s actual costs.  Unless the 

Commission corrects ComEd’s (1) unlawful and unprecedented gross up of the reconciliation 

under-recovery; (2) failure to reflect accumulated deferred income taxes (“ADIT”) from the 

reconciliation over- or under-collection; and (3) use of year-end rate base in the calculation of 

the return on equity (“ROE”) collar calculation, customers will be forced to continue to pay the 

excessive rates under the tariffs authorized on June 5, 2013.   

The People urge the Commission to ensure the establishment of just and reasonable rates 

now and going forward for the remainder of the formula ratemaking years by correcting these 

calculations in the ComEd Revised Formula Rate Tariff. 

II. PA 98-0015 COMPLIANCE 

A. Do the Tariffs Filed on May 30, 2013 by ComEd Correctly Calculate Interest 

on ComEd’s Reconciliation Balance as Authorized by the Public Utilities 

Act? 

 

ComEd begins its defense of its unlawful gross-up of the WACC interest rate applied to 

the reconciliation under-collection by first stating that “[t]he formula recognizes that there is an 

associated income tax cost related to that interest that, as with all other costs, must also be 

recovered.”  ComEd IB at 3.  There are several problems with this bold assertion.  First, 

ComEd’s reference to “the formula” is vague and ultimately meaningless, as what the 

Commission is addressing in this docket is a possible correction of the Revised Formula Rate 

Tariff itself, filed on May 30, 2013.  So ComEd’s reference to and reliance on “the formula” as 

the basis for recognizing its “whole capital structure” is ultimately circular and pointless.    
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Second, as pointed out in the AG Initial Brief, no part of EIMA specifies use of 

“ComEd’s whole capital structure” or any equity component therein in the calculation of 

reconciliation interest, or references any need to recover alleged income tax costs.  AG IB at 14.  

The clear and plain language of Section 16-108.5(d) specifies a rate of interest equal to the 

utility’s weighted average cost of capital without regard to actual financing decisions made by 

the utility.  The Company’s method of grossing up the WACC interest rate applied to the 

reconciliation balance in fact violates Section 16-108(d), which simply states, “Any over-

collection or under-collection indicated by such reconciliation shall be reflected as a credit 

against, or recovered as an additional charge to, respectively, with interest calculated at a rate 

equal to the utility's weighted average cost of capital approved by the Commission for the prior 

rate year, the charges for the applicable rate year.”  220 ILCS 5/16-108.5(d)(1).  If income tax 

effects or a “Total Revenue Effect of Return,” as ComEd devised, were intended to be part of the 

reconciliation calculation, the revised statute would have stated this intent rather than simply 

referring to “interest calculated at a rate equal to the utility's weighted average cost of capital 

approved by the Commission.”  Thus, adding an income tax expense factor-up in the manner 

proposed by ComEd overstates the required rate of interest and would charge ratepayers for 

assumed incremental income taxes on equity return amounts that is neither prescribed within the 

revised statute nor reflective of expenses that ComEd actually incurs.  Id.  While PA 98-0015 

changed the rate of interest applied to the reconciliation under- or over-recovery, it did not 

contort the simple concept of applying interest into complex math applying assumed income tax 

impacts to such a “rate”.  Clearly, EIMA in no way recognizes the alleged “cost” ComEd insists 

it was trying to recover by increasing its actual reported ROE of 7.54% to an inflated 10.52% in 
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Docket No. 13-0586, and its actual reported ROE of 6.91% to an inflated 9.67% in Docket No. 

13-0318.  See AG Ex. 1.0 at 5.   

 ComEd again references its preferred analogy of the gross up of WACC on the 

reconciliation under-collection to the routine gross-up of the Company’s WACC on its total rate 

base in overall rate increase proceedings as the basis for unlawfully increasing the WACC 

interest rate.  ComEd IB at 3-4.   ComEd seeks to confuse the record by describing how the 

WACC is used within ICC revenue requirement calculations, as if PA 98-0015 directed that the 

under- or over-collection be added to rate base rather than be subject to interest, or as if this is 

the only way that WACC could ever possibly be used as the interest rate for the reconciliation 

over or under-recovery amount.  But, again, how to define the interest rate for reconciliation 

purposes was first debated and resolved before the ICC in Docket No. 11-0721 and then by the 

General Assembly in PA 98-0015.  In none of this debate – either at the Commission or 

legislative drafting level -- did ComEd ever raise its creative new reconciliation interest rate 

gross up for taxes adjustment as needed or required, only now claiming its failure to do so was 

an “oversight”.  ComEd Ex. 2.0 at 3; AG IB at 13.   

 Moreover, as pointed out by AG witness Brosch, the WACC that is applied to the 

Company’s rate base includes ComEd’s weighted average cost of many prior issuances of long 

term debt, which are properly applied to the Company’s accumulated net investment in Plant in 

Service that was constructed and placed into service over many historical years.  In contrast, any 

incremental new financing associated with the reconciliation under-collection would not be 

incurred at historical long term debt costs, but is instead feasible only at current market debt cost 

rates.  The fact clearly illustrates that the specification of an interest rate equal to WACC within 

PA 98-0015 does not imply that every new dollar of capital raised by ComEd to finance 
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reconciliation amounts would be incurred at the Company’s embedded capital ratios and 

historical costs of long term debt and its cost of equity.  AG Ex. 3.0 at 7. 

 The WACC return on rate base is not “interest” but rather reflects a blend of interest  

recovery and an opportunity to earn an authorized level of net income equal to the weighted cost 

of equity applied to the entire rate base.  In contrast, the reconciliation under-collection is 

required to earn only an interest allowance.  There is no provision for an equity return, and the 

interest rate is not the same as a rate base return factored up for income tax allowances.  Id.  

ComEd’s analogy to the grossing up of its total rate base is nothing more than an attempt to 

extract more money from ratepayers that is contrary to EIMA and should be rejected. 

ComEd then claims that the “law legislatively confirms that ComEd finances these under-

collections with its full capital structure…and any continued suggestions that ComEd either can 

or actually does do something else is not only contrary to the evidence, but inviting an unlawful 

decision.”  A couple of points follow in response to ComEd’s saber-rattling.  First, the rejection 

of ComEd’s gross-up by three non-ComEd accountants who testified in this docket never 

discussed or speculated on how ComEd actually finances its reconciliation under-collection.  As 

noted by AG witness Michael Brosch, the Company is free to actually finance any changes in the 

reconciliation balance using any form of capital it desires, including a mix of debt or equity.  

Section 16-108.5(d) – both before and after the modification of the statute this past spring – has 

never required consideration of the Company’s actually incurred incremental financing costs or 

incremental income taxes arising from specific financing decisions related to the reconciliation 

over- or under-collection that may be made by the utility.  220 ILCS 5/16-108.5(d).  See AG IB 

at 15; AG Ex. 5.0 at 6.   
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ComEd’s claim that the General Assembly’s specification in PA 98-0015 of a WACC 

interest rate apply to the reconciliation over- or under-collection was premised on a certain 

understanding of how ComEd financed the reconciliation amount is nothing more than wishful 

speculation.  The Commission is well aware of the circumstances under which PA 98-0015 was 

passed.  Neither the language of the statute nor any referenced resolutions nor legislative history 

supports ComEd’s claim that the change in interest rate represented a legislative 

acknowledgement of income tax expenses incurred by the Company in any kind of equity 

financing of the reconciliation under-collection.  Again, the plain language of PA 98-0015 

specified a previously undefined interest rate to be the WACC as the specific rate of interest to 

be applied to the reconciliation amount  – nothing more.  ComEd can claim no special gift of 

clairvoyance on the intent or understanding of the General Assembly on the financing of 

reconciliation under-collections.  ComEd, like the rest of the world, must rely on a reading of the 

plain language of the statute when divining an interpretation.  See Dumke v. City of Chicago, 

2013 IL App. 3d 120,439, ¶ 19. citing Illinois Dept. of Healthcare & Family Services v. Warner, 

227 Ill.2d 223, 229  (2008).   And the plain language of PA 98-0015 and EIMA provisions, 

particularly Section 16-108.5(d)(1), does not support ComEd’s gross-up money grab. 

  ComEd further asserts at page 5 of its Brief that “any revenue that ComEd receives for 

the interest on the reconciliation balance is subject to income taxes, and must be recovered in 

addition to the actual carrying costs related to the reconciliation.”  ComEd IB at 5.  It further 

points to House and Senate resolutions that state that “the annual reconciliation process …shall 

be ‘with interest’ so the utility will be made whole for unrecovered amounts…” as additional 

evidence that a WACC gross up is required.  ComEd IB at 6 (emphasis added).  This argument, 

too, fails upon close analysis.  As noted in the AG Initial Brief, neither the plain language of the 
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statute or these resolutions reference the need to gross up the WACC interest rate applied to 

reconciliation amounts for an implied interest expense recovery.  There is no equity component 

of a rate of interest.  WACC is simply an interest rate percentage we are obligated to use as a 

result of the amendment to Section 16-108.5(d)(1) under PA 98-0015.  ComEd has already 

calculated “an interest rate equal to WACC” at line 21 of its formula rate Schedule FR D-1.  

Further adjustment “to recognize tax effects of the interest” is not appropriate because “interest” 

does not have any further tax effects.  As pointed out by Mr. Brosch, if the Company actually 

incurs incremental interest expense equal to the interest it adds to the reconciliation balance and 

collects from ratepayers, its future incremental interest income and tax deductible interest 

expense will be offsetting and will create no taxable income.  There simply are no “tax effects of 

the interest” that require a WACC gross-up, as alleged by ComEd witness Brinkman.  AG Ex. 

5.0 at 4.  The notion that ComEd will not be “made whole” by not grossing up the WACC 

interest rate is simply empty rhetoric. 

ComEd further claims that because ComEd’s full capital structure includes both debt and 

equity components, ComEd must calculate a WACC-based interest rate to recover its costs, and 

that “[o]ne of these financing costs is taxes.”  ComEd IB at 7.  Again, however, PA 98-0015 does 

not specify any return on equity or equity component, but instead specifies an interest rate equal 

to the WACC percentage.  The plain language of the statute references an “interest rate” – not an 

ability by ComEd or any other electric utility to recover an equivalent rate base return on the 

reconciliation under-collection, as if the Company is raising new equity capital and debt capital 

in direct proportion to its calculated WACC to fund the reconciliation amount pending recovery.  

See AG Ex. 5.0 at 3.  The use of the word “interest” points to a recognition of the time-value of 

money, not a declared assumption about how ComEd finances this short-term under-collection. 
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In fact, ComEd witness Brinkman conceded in testimony that “capital is fungible” and 

that “there is no specific series of debt or component of equity financing that can be directly 

attributable to financing the reconciliation amount.”  ComEd Ex. 3.0 at 11.  There is no evidence 

in the record that such income taxes were incurred related to equity financing of the 

reconciliation balance.  The Commission, then, must not presume or imagine issuances of equity 

to finance the reconciliation under-collection and associated income tax expense that matches the 

capital components of ComEd’s overall WACC, which would inflate the Company’s true 

WACC interest rate reflected at line 21 of formula rate Schedule D-1.   

At page 10 of its Brief, ComEd argues that the AG “defies the statute and the resolutions, 

claiming that they do not ‘require consideration of the Company’s incurred actual incremental 

financing costs or incremental income taxes arising from specific financing decisions that may 

be made by the utility.’” ComEd IB at 10.  As noted above, however, the AG is not inviting the 

Commission to “def[y] the statute and resolutions”, but rather to give effect to the plain language 

provided therein.  Indeed, the law is clear that no additional studies of the Company’s incurred 

incremental financing costs or incremental income taxes are required.  The plain language of the 

statute provides that ComEd be permitted to recover its “actual costs”
3
 with interest at the 

designated WACC rate.   

                                                           
3
  Section 16-108.5 of the Public Utilities Act (“the Act”) authorizes electric distribution utilities in Illinois to be 

regulated under annual formula ratemaking and grants the utility the right to reconcile the revenue requirement set 

for the prior year with actual costs incurred in that year, and to either apply a surcharge or a credit to consumers’ 

bills to provide the utility with “what the revenue requirement would have been had the actual cost information for 

the applicable calendar year been available at the time of filing.”  220 ILCS 5/16-108.5(c)(6).  In general, the 

formula is supposed to:  

 

 

Provide for the recovery of the utility’s actual costs of delivery services 

that are prudently incurred and reasonable in amount consistent with 

Commission practice and law.  
 

Id. at (c)(1).
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Tellingly, ComEd did not seek a gross up of its then-proposed WACC interest rate in 

Docket No. 11-0721, before the Commission or any other party weighed in on what the 

appropriate interest rate should be.  ComEd believed then, and specifically proposed the 

application of a WACC interest rate without the gross-up for alleged income tax expense it now 

seeks.   While ComEd asserts this was an oversight, it is plain that this was simply the correct 

way to apply interest, as allowed by Section 16-108.5(d)(1).   

Likewise, the fact that Ameren Illinois Company did not similarly gross up the WACC 

interest rate applied to its reconciliation over-collection in its pending formula rate docket, 

(Docket No. 13-0301) reveals that ComEd alone imputes additional income tax effects related to 

a WACC interest rate from the change to Section 16-108.5(d)(1) triggered by PA 98-0015.  

ComEd tries to minimize this point by suggesting that what AIC does is not relevant to this 

docket, or that Commission acknowledgement of that fact would somehow constitute reliance on 

evidence not in the record.  This argument is absurd. The fact is, ComEd is the lone utility 

seeking to gross up the WACC interest rate applied to the reconciliation under- or over-

collection based on an interpretation of the law that inserts words that do not exist in the 

amendment triggered by PA 98-0015.  The fact that the other formula rate utility in Illinois  

rejected ComEd’s interpretation of Section  16-108.5(d)(1) clearly supports the AG’s, Staff’s and 

IIEC/City/CUB’s view that ComEd’s requested WACC gross-up is not necessary or appropriate 

under the law.  As inconvenient as that is for ComEd, the Commission has the obligation and 

authority to consistently apply PA 98-0015 among the utilities subject to the law, and the 

application of the law by other utilities is relevant and worth acknowledging as the Commission 

analyzes this issue. 
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Finally, ComEd argues that “[i]t would be improper to treat all of ComEd’s financing 

costs as if they resulted from debt, because: (1) the reconciliation balance does not represent 

discrete assets that can be financed, but instead is a mathematical share of the total final 

reconciliation revenue requirement that is financed by all of the financing elements included in 

the WACC; and (2) prior findings that ComEd could finance its reconciliation balance with debt 

alone were rejected by PA 98-0015. 

Again, there is no need to analyze how reconciliation amounts were or could be financed. 

The designation of WACC as the interest rate to be applied to reconciliation amounts, as 

prescribed in Section 16-108.5(d)(1), simply instructs that the Commission apply interest at a 

rate equal to WACC to the reconciliation over- or under-collection.  The record evidence, which 

includes unanimous agreement among the non-ComEd accountants that reviewed the Amended 

Formula Rate Tariff in this docket, supports Commission rejection of ComEd’s unlawful WACC 

gross-up of the reconciliation under-collection.  The Commission must correct in this Order the 

unlawful gross-up that ComEd incorporated into its Amended Formula Rate Tariff approved on 

June 5, 2013, so that ratepayers are not paying interest rates well in excess of a rate equal to the 

WACC now and in the years to come under formula rate regulation. 

B. Do the Tariffs Filed on May 30, 2013 by ComEd Correctly Calculate the 

Section 16-108.5(c)(5) Return on Equity ("ROE") Collar as Authorized By 

the Public Utilities Act? 

 

As demonstrated in the People’s Initial Brief, accepting the Company’s proposed 

calculation of the ROE collar adjustment underestimates the Company’s return on equity, 

resulting in a smaller collar adjustment and reduction to net revenue requirement than would 

otherwise occur had the more accurate, average rate base been incorporated into the collar 
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calculation, benefiting ComEd shareholders at the cost of ratepayers.  AG IB at 20.  In order to 

prevent this inequity, the People presented an adjustment to the Company’s Revised Formula 

Rate Tariff that incorporates use of an average rate base instead of a year-end rate base when 

calculating earned ROE for purposes of the collar calculation.  AG IB at 20; AG Ex. 2.0R at 4-5.  

The People’s recommendation was historically instituted by the Commission in previous formula 

rate dockets.  See AG IB at 20.
4
  Use of an average rate base in the ROE collar calculation, as 

recommended by the People, also results in the most accurate calculation of the actual capital 

supplied by equity investors to support the Company’s rate base over the course of the year, as 

well as the most consistent reflection of the annualized net income being earned over the course 

of the year.  AG IB at 20-21; AG Ex. 2.0R at 4.  Despite these facts, the Company and Staff 

argue in their Initial Briefs that the changes implemented by the General Assembly in calculating 

the reconciliation amount enacted through PA 98-0015 proscribe the use of an average rate base.  

Staff IB at 11-12; ComEd IB at 15-16.  The Commission should reject these arguments, 

however, because the statutory language and EIMA and the PUA as a whole support use of an 

average rate base to calculate the ROE collar. 

1. Response to ComEd 

The Company concedes that the words “year-end” do not appear anywhere in Section 16-

108.5(c)(5), the EIMA subsection that addresses the ROE collar calculation.  ComEd IB at 13.  

However, the Company goes on to argue that non-related references to “year-end rate base” in 

PA 98-0015 mandate, by reference, the use of a year-end rate base in calculating the collar.  

ComEd IB at 13.  The Commission should reject this argument because it overlooks two 

important points: first, the only mandate for use of a year-end rate base that appears in the Act is 

                                                           
4
 See Docket 12-0001, Order (September 19, 2012) at 174-175; Docket No. 12-0321, Order (December 19, 2012) at 

4. Docket 11-0721, Order (May 29, 2012) at 19-20. 
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specifically targeted at setting revenue requirements for the rate-year and reconciliation year – 

not the ROE collar calculation; and second, when enacting PA 98-0015, the General Assembly 

was aware of the Commission’s widely accepted use of average rate base for computing the ROE 

collar.   

First, as noted above, the Company concedes that “year-end” does not literally appear in 

Section 16-108.5(c)(5), but, nonetheless, asserts that “year-end” is somehow incorporated by 

reference to unrelated sections of the Act, namely through the phrase “consistent with this 

section” that ComEd asserts references Section 16-108.5 as a whole.  ComEd IB at 13.  As the 

People demonstrated in their Initial Brief, the ROE collar calculation does not involve the same 

sections of the Act as the calculation of the revenue requirement.  AG IB at 22-23.  While this 

alone should be reason enough to reject the Company’s argument, the People also note that 

additional scrutiny demonstrates the backwards logic required to adopt the Company’s argument.   

In support of its claim, the Company cites the language that references use of a year-end 

capital structure in subsection 16-108.5(c)(5), noting the cross reference to “subparagraph (2) of 

this subsection (c).”  ComEd IB at 13-14.  While the Company correctly notes that Section 16-

108.5(c)(2) requires that the formula rate reflect a year-end capital structure, the People have not, 

in this docket, disputed this requirement and are not making any recommendations inconsistent 

with it.  AG IB at 25.  As previously noted, Section 16-108.5(c)(2) addresses only the capital 

structure that is to be used in the establishment of the formula rate  AG IB at 24-25.  The 

Company then cites Section 16-108.5(d)(1), which specifies the year-end rate base to be used in 

the reconciliation (not the ROE collar calculation).  ComEd IB at 14.  However, the Company 

provides no citations to any cross references between Section 16-108.5(c)(5) and Section 16-

108.5(d)(1).  The Company’s own analysis, therefore, highlights the important distinction 
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between these sections.  Section 16-108.5(c)(5) cross references section 16-108.5(c)(2) with 

regard to the capital structure to be used in the ROE collar calculation.  However, Section 16-

108.5(c)(5) contains no cross reference to section 16-108.5(d)(1) with regard to the rate base to 

be used in the ROE collar calculation.  AG IB at 26.  Therefore, the Company’s own argument 

demonstrates that PA 98-0015 does not in any way require that year-end rate base be used in the 

ROE collar calculation. 

Secondly, review of the language in PA 98-0015 supports the People’s position.  A 

fundamental rule of statutory construction is that “the expression of one thing in a provision 

generally excludes all others, even where there are no negative words of prohibition.” Town of 

Normal v. Hafner, 395 Ill.App.3d 589, 597, 918 N.E.2d 1268, 1274 (4th Dist. 2009).  Principles 

of statutory construction show that the failure to address an issue, when other issues are 

addressed, evinces an intent to leave the issue unchanged.  See People ex rel. Daley v. Grady, 

192 Ill. App. 3d 330, 333, 548 N.E.2d 764, 766 (1st Dist. 1989).  When an act lists things to 

which it refers, the court may infer that any omissions were intended as exclusions.  Bank of 

Waukegan v. Kischer, 246 Ill. App. 3d 616, 620, 616 N.E.2d 624, 627 (2d Dist. 1993).   

As previously noted, the General Assembly had before it the Commission’s orders 

requiring, inter alia, that the Company (as well as Ameren) calculate the ROE collar on the basis 

of average rate base.  See AG IB at 20-21.  In ComEd’s previous formula rate cases, the 

Commission approved using an average rate base in the reconciliation revenue requirement and 

the ROE collar calculation.  Docket No. 12-0321, Order of December 19, 2012 at 4; Docket No. 

11-0721, Order of May 29, 2012 at 20-21.  Similarly, the Commission followed the same 

approach in Ameren’s initial formula rate order.  See Docket No. 12-0001, Order of September 

19, 2012 at 174-5.  It is fair to presume that the General Assembly was aware of these 
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Commission orders at the time it adopted PA 98-0015 because those very Commission orders are 

specifically identified in section 16-108.5(k) of the Act.  220 ILCS 5/16-108.5(k).  It should also 

be noted that the General Assembly, when drafting 98-0015, chose to insert the phrase “year-end 

rate base” in specific locations.  See, e.g., 220 ILCS 5/16-108.5(d)(1).  However, the People note 

that not one of those instances addressed the use of year-end rate base in the ROE collar 

calculation.  Notably, section (k), which summarizes the changes accomplished by PA 98-0015, 

specifically does not mention calculation of ROE collar.  220 ILCS 5/16-108.5(k).  Therefore, it 

becomes clear that the intent of the General Assembly was to continue the use of average rate 

base in the ROE collar calculation.  Town of Normal, 395 Ill.App.3d at 597; Bank of Waukegan, 

246 Ill. App. 3d at 620. 

The Company also cites to certain House and Senate resolutions to support its assertion 

that the legislature intended that year-end rate base be used in the ROE collar calculation.  

ComEd IB at 15-16.  However, this assertion is directly belied by the explicit absence of any 

requirement in PA 98-0015 mandating the use of a year-end rate base in the ROE collar 

calculation – a position that, as noted above, the General Assembly was aware of, and yet, failed 

to include.  Setting aside the question of what legal impact these resolutions carry, while PA 98-

0015 might have incorporated certain House and Senate Resolutions in part by reference in PA 

98-0015, as noted above, the final version of the Act did not impute any preference to require use 

of a year-end rate base in the ROE collar calculation.  The General Assembly expressly directed 

the use of year-end rate base for revenue requirement issues but did not so much as mention the 

use of year-end rate base in connection with the calculation of the ROE collar adjustment.  No 

such requirement exists either explicitly or implicitly in PA 98-0015 and the Company cannot 

will it into being now.   
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In sum, the Commission should reject the arguments from the Company and Staff that it 

should change its established method of calculating the ROE collar simply because PA 98-0015 

modified portions of the Act related to the calculation of the overall revenue requirement and 

reconciliation under- or over-collection. 

ComEd further asserts that use of an average rate base in the ROE collar calculation 

would create a “mismatch” when calculating ComEd’s earned ROE.  ComEd IB at 14.  This 

argument too collapses upon scrutiny.  As noted by Mr. Effron, while year-end rate base is used 

in the calculation of the formula rate and reconciliation revenue requirement, the collar 

calculation is not a part of the determination of the Company’s revenue requirement for a given 

year.  AG Ex. 4.0 at 1.  Rather, it is a determination of whether the rates in effect for a given year 

produced a return on equity outside a defined range, which would in turn result in a credit to, or 

recovery from, customers.  Id.  As noted in the AG Initial Brief and in the record evidence, Mr. 

Effron did not propose any modification to the rate base and used in establishing the initial 

revenue requirement or to the rate base used in the reconciliation.  Id. at 1-2.  Use of an average 

rate base for the collar calculation is being proposed so that the actual capital used to support the 

rate base in the year for which that calculation is being performed is properly stated.  In no way 

does this have the effect of replacing the year-end rate base values utilized in the reconciliation 

calculation with an average rate base, as the Company asserts. 

ComEd further asserts that use of an average rate base would result in an “artificially 

inflated earned ROE by reducing the amount of rate base financed by both debt and equity 

resulting in both a higher net income due to a reduction in long-term interest expense and higher 

ROE given the higher income (numerator) and the lesser amount of equity (denominator).”   

ComEd IB at 14, 15.  The record evidence undermines these arguments. 
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The People, in their Initial Brief, demonstrated in great detail why the Company’s 

arguments regarding the use of the average do not inflate the Company’s ROE.  AG IB at 25-27.  

Succinctly stated, the Company’s conclusions on the use of average rate base here are wholly 

circular.  The only reason that the earned ROE is “artificially inflated” in the example cited by 

the Company, based on Ms. Brinkman’s testimony, is because it is compared to the ROE 

calculated using a year-end rate base.  AG IB at 26.  However, the calculation of the ROE using 

the year-end rate base is artificially deflated because it overstates the capital deployed to earn 

income over the course of the year.  AG IB at 26; AG Ex. 4.0 at 2-3.   

The People, in their Initial Brief, explained that ComEd’s own Exhibit 1.04 demonstrates 

why use of a year-end rate base in the ROE collar calculation overstates the 2012 interest 

expense for the year and understates the net income earned for the year.  The ROE is then 

calculated by dividing that understated net income by the end of year equity balance, rather than 

the equity balance outstanding over the course off the year as the income was earned, which 

further understates the actual earned ROE.  Use of the average rate base in the collar calculation 

eliminates the understatement of the actual earned ROE, and ensures that ratepayers are not 

paying more than they should as a result of a miscalculated collar adjustment. Likewise, when 

the common equity balance is decreasing, use of the average rate base will ensure that investors 

are not punished by overstating the actual earned ROE.  AG Ex. 2.0 at 4-5.    

Finally, contrary to the Company’s claims, Mr. Effron’s use of the average rate base in 

the ROE collar calculation does not have the effect of modifying the year-end rate base used in 

the initial and reconciliation revenue requirement calculations.  ComEd IB at 15.  As noted by 

Mr. Effron, the collar calculation is not a part of the determination of the Company’s revenue 

requirement for a given year.  Rather, it is a determination of whether the rates in effect for a 
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given year produced a return on equity outside a defined range, which would in turn result in a 

credit to, or recovery from, customers.  AG Ex. 4.0 at 1-2.  Contrary to ComEd’s claim, Mr. 

Effron does not propose any modifications to the rate base used in establishing the initial revenue 

requirement or to the rate base used in the reconciliation.  Id. at 2.  He proposes only a 

modification to the rate base used in the collar calculation so that the actual capital used to 

support the rate base in the year for which that calculation is being performed is properly stated, 

and “actual costs” are recovered.  In no way does this have “the effect of replacing the year-end 

rate base … values utilized in the reconciliation calculation with an average rate base” as Ms. 

Brinkman erroneously claims.  ComEd Ex. 1.0C at 11; See AG IB at 25.  

Contrary to the Company’s claims, nothing in the new or previously existing provisions 

of EIMA support the use of a year-end rate base in the ROE collar calculation.  Accordingly, the 

arguments against incorporating an average rate base in the ROE collar calculation simply do not 

add up.   

 2.  Response to Staff 

Staff, for their part, cite to Knolls Condominium Ass’n v. Harms, 202 Ill.2d 450, 458 

(2002), for the principle that “related statutes should be construed in a harmonious manner and in 

a manner that advances, not defeats, the legislative intent.”  Staff IB at 12.  Staff then opines that 

while the Act does not specifically prescribe use of either average or year-end rate for purposes 

of the ROE collar calculation, the references to the use of year-end capital structure for purposes 

of the formula rate revenue requirement in subsection 16-108.5(c)(5) and (c)(2), and the 

reference to the use of year-end rate base in calculating the reconciliation amount in subsection 

16-108.5(d)(1) supports ComEd’s selection of the year-end rate base in the ROE collar 

calculation.  Staff, however, cuts the principle presented in Knolls short.   
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The actual principle presented in that case is that “a court presumes that the legislature 

intended that two or more statutes which relate to the same subject are to be read harmoniously 

so that no provisions are rendered inoperative.”  Knolls, 202 Ill.2d at 458-9.  This is an 

important addition that Staff’s citation omits.  As the People have demonstrated, one section of 

the Act – Section 16-108.5(c)(5) -- relates to calculation of the ROE collar (which is silent on the 

rate base to be applied in that collar calculation) and the two other referenced sections relate to 

calculation of the capital structure in the formula rate – Section 16-108.5(c)(2) -- and the 

incorporation of year-end rate base in the calculation of reconciliation amounts – Section 16-

108.5(d)(1).  Mr. Effron’s proposed adjustment does not render these other subsections and the 

required use of year-end rate base inoperative, as discussed in the AG Initial Brief at 27-28.  

ComEd witness Brinkman’s Surrebuttal Table that purportedly proved this allegation was 

exposed for the result-oriented exhibit it was.  Id. 

Therefore, the People urge the Commission to reject Staff and the Company’s arguments 

that the General Assembly adopted, or intended to adopt, year-end rate base in the calculation of 

ROE for the collar.  The Commission should correct ComEd’s Revised Formula Rate Tariff to 

reflect the actual capital supplied by investors to support the Company’s rate base over the 

course of the 2012 year. 

  

 

C. Do the Tariffs Filed on May 30, 2013 by ComEd Correctly Reflect the 

Appropriate Tax Treatment in Calculating Interest on the Reconciliation 

Balance in the Formula Rate Tariff as Authorized by the Public Utilities Act? 

 

 

The AG/IIEC/City/CUB-recommended recognition of ADIT in the calculation of the 

reconciliation amount reflected in rates is rooted in ensuring that the words “under- or over-

collection” of Section 16-108.5(d)(1) are given their plain and ordinary meaning under the 
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statute, and basic accounting and regulatory principles.  It also is premised on the requirement in 

EIMA that “actual costs” be reflected in rates.  See 220 ILCS 5/16-108.5(c)(1), (c)(6).  If the 

recovery of reconciliation surcharge revenue is delayed, then it follows that the payment of 

related income taxes is also delayed.  AG Ex. 1.0 at 9.  ComEd witness Brinkman concurred.  Tr. 

at 59-60.  ComEd, however, resists recognition of this effect, despite the record evidence that 

specifically acknowledges these deferred income tax savings exist, in an effort to increase 

revenues paid by consumers.  The Commission Staff’s only objection to the proposed adjustment 

relies entirely on an incorrect interpretation of the EIMA statute, but in no way challenges the 

accuracy or appropriateness of the adjustment.  The Commission should reject ComEd’s 

invitation to continue to ignore ADIT balances in applying interest to the reconciliation under- 

(and over-) collections as part of its Revised Formula Rate Tariff, and thereby force customers to 

pay inflated rates. 

1. Response to ComEd 

ComEd begins its head-in-the-sand denial of the ADIT savings that occur when revenue 

recovery is delayed by arguing that the Commission first rejected the AG-proposed ADIT 

adjustment in Docket No. 11-0721, and “nothing has changed” since that decision to warrant 

adoption of the adjustment.  ComEd IB at 17. In fact, much has changed, including the record 

evidence in this case showing that the ADIT adjustment is consistent with GAAP and regulatory 

accounting, and the subsequent increase in the interest rate applied to reconciliation amounts that 

makes even more imperative the proper treatment of reconciliation-related ADIT amounts.   

To begin with, the Commission’s stated concern in its conclusion in Docket No. 11-0721 

on the issue was whether the adjustment was within generally accepted accounting procedures 
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(“GAAP”) or whether “it would be of benefit to ComEd and its ratepayers.”
5
   These issues have 

been resolved through the record evidence in the instant docket. As noted in the AG Initial Brief, 

there is no dispute In the instant docket among any of the parties, including ComEd, that Mr. 

Brosch’s, Mr. Effron’s and Mr. Gorman’s proposed adjustment is not completely consistent with 

GAAP procedures and rules. Under GAAP accounting rules, ComEd is required to record 

deferred (rather than currently payable) income tax expense because it is able to defer the 

payment of income taxes while it is awaiting recovery of reconciliation balances.  These 

deferrals of income tax expense have the effect of reducing the Company’s cash flow obligations  

ComEd must make in support of the reconciliation revenue requirement that has not yet been 

recovered.  Full and complete accounting for income tax expenses recognizes that income taxes 

often impact expenses payable in more than one accounting period.  Mr. Brosch testified that the 

relevant GAAP requirements are stated within Accounting Standards Codification 740 (“ASC 

740”).
6
  AG Ex. 1.0R at 12-13; See also AG Ex. 2.0 at 9; AG IB at 32-33. 

                                                           
5
  Docket No. 11-0721, Order of May 24, 2012 at 167. 

6
  Under ASC 740, there are two primary objectives related to accounting for income taxes:  

a.  To recognize the amount of taxes payable or refundable for the current year, and  

b.  To recognize deferred tax liabilities and assets for the future tax consequences of events that have 

been recognized in an entity's financial statements or tax returns.  AG Ex. 1.0 at 21.  Recorded ADIT 

amounts arise from part (b) of this standard, where recognition is given on the books to the future tax 

consequences of transactions that are treated differently in financial statements than on tax returns.  

Deferred tax expense (or benefit) is the change during the year in an entity’s deferred tax liabilities and 

assets.  A.S.C. 740-10-30-4.  GAAP requires that deferred taxes be determined using the following 

procedures: 

a.  Identify the types and amounts of existing temporary differences and the nature and amount of 

each type of operating loss and tax credit carryforward period;  

b. Measure the total deferred tax liability for taxable temporary differences using the applicable tax 

rate;  

c. Measure the total deferred tax asset for deductible temporary differences and operating loss  

carryforwards using the applicable tax rates; 

 d. Measure deferred tax assets for each type of tax credit carryforward; and 

 e. Reduce deferred tax assets by a valuation allowance if, based on the weight of available evidence, 

it is more likely than not (a likelihood of more than 50 percent) that some portion or all of the deferred tax 

assets will not be realized.  A.S.C. 740-10-30-5.  AG Ex. 1.0R at 12-13. 
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 Second, the fact that ComEd’s actual 2012 revenue requirement was greater than the 

revenue requirement authorized for the year means that the Company’s taxable income and cash 

income tax expense were lower than they would have been otherwise by about 40%.  That 

provides a real cash benefit to ComEd, and that cash benefit should be recognized so that 

consumers do not pay interest on money the Company has not yet paid for in income taxes.  See 

AG Ex. 1.0 at 9-12; AG Ex. 2.0 at 8-10.  When the Company ultimately recovers (or refunds) the 

reconciliation balance, the net cash it receives (or refunds) will be that reconciliation balance net of 

income taxes.  Again, there is no dispute on this point.  Tr. at 59-60.  These ADIT amounts are 

specifically identified in AG Ex. 1.9 (attached to Mr. Brosch’s Direct Testimony), which shows 

that ComEd has recognized a combined $44.3 state and federal tax liability tied to the 

reconciliation under-collection recorded by ComEd at year-end 2012 as a regulatory asset.  AG Ex. 

1.9 is attached as Appendix A to this Reply Brief.  This net cash is what the Company has foregone 

(or what it is holding pending the refund), and it is this net cash requirement (or source) on which 

interest should be calculated.  AG Ex. 1.0 at 11-12; AG Ex. 1.9.  It is this net amount that 

represents the “under-collection” in this docket, which must be recognized in the reconciliation 

interest calculation. 

Third, the record evidence clearly resolves the Commission’s stated concern in Docket No. 

11-0721 that “it would be of benefit to ComEd and its ratepayers”
7
  to recognize the effect of 

ADIT on the reconciliation under- or over-collection.  As noted by Mr. Effron, offsetting the 

deferred taxes against the reconciliation balance when calculating interest avoids applying 

interest to funds that the utility is not holding or recovering interest on an investment that it does 

not have.  In this regard, it is fair to both the utility and ratepayers.  AG Ex. 2.0 at 10. 

                                                           
7
  Docket No. 11-0721, Order of May 24, 2012 at 167. 
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Fourth, ComEd is also wrong when it claims that “nothing has changed” because the 

increase in the interest rate to WACC triggered by PA 98-0015 heightens the significance of the 

ADIT issue.  As explained by AG witness Effron, because the Commission had ordered a 

significantly lower interest rate to be applied to reconciliation under- and over-recoveries in 

Docket No. 11-0721—a short-term debt rate – the interest accrued on reconciliation adjustments 

was relatively immaterial, and the difference between the interest on the pre-tax reconciliation 

adjustment and the after-tax reconciliation adjustment was relatively negligible.  AG Ex. 2.0 at 

11.  Now, however, since the specification of application of the WACC interest rate in PA 98-

0015 – a much higher interest rate than a short-term debt rate – the interest on the reconciliation 

adjustment is no longer immaterial.  The Commission should ensure that the interest either 

credited to customers or recovered from customers is limited to the actual cash resulting from the 

reconciliation under- or over-collection.  That amount is one that recognizes the tax effects 

(savings or payment) associated with the over- or under-collection of revenues in the 

reconciliation year.   

ComEd further offers a remarkable self-contradiction in its defense of ignoring ADIT in 

the reconciliation interest calculation:  “taxes that are currently payable are not impacted by the 

reconciliation – they are simply lower than they would have been had ComEd received more 

revenue and been paid the reconciliation balance earlier.”  ComEd IB at 19.  Without meaning 

to, ComEd highlights the whole point of the need to recognized ADIT in the reconciliation 

amounts:  taxes are lower than they would have been if there had been no reconciliation under-

collection and ComEd had collected its full revenue requirement in 2012.  As the reconciliation 

under-collection increases, so too do the revenues upon which income taxes are deferred because 
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there are no revenues upon which taxes are incurred.  These amounts must be recognized in the 

calculation of interest on the reconciliation under-collection. 

ComEd continues to argue that it receives no cash benefit from the deferred taxes related to 

the reconciliation under-collection.  ComEd IB at 17.  But, as noted above, AG Ex. 1.9 

demonstrates otherwise.  ComEd did record a deferred income tax liability associated with the 

reconciliation amount that was recorded as a regulatory asset.  Now that ComEd is poised to 

collect the revenues related to that regulatory asset from ratepayers in Docket No. 13-0318, its 

annual formula rate update proceeding, the Commission must also recognize the state and federal 

income tax amounts that ComEd acknowledges it did not have to pay, which it would have paid if 

customers revenues had been enough to create no reconciliation under-collection in 2012.  The 

purpose of the reconciliation is to enable ComEd to recover its “actual costs.”  220 ILCS 5.16-

108.5(c)(1), (c)(6).  That directive requires a recognition of the true under-collection – an amount 

that recognizes that if the needed revenues had been collected in 2012, the additional revenues 

would have been reduced by the required state and federal income tax payments in the 

reconciliation year.   

ComEd further argues that ADIT related to reconciliation amounts are somehow different 

than ADIT commonly recognized and related to a utility’s rate base.  ComEd IB at 18. ComEd 

concedes that the ICC routinely recognizes ADIT liability balances as rate base reductions, but 

argues that “this only occurs when the ADIT liability results in a cash benefit to the utility in lower 

taxes paid in the current year.”  Id.  ComEd opines that because the reconciliation amount is not 

recovered by the utility until a later year, it produces no cash benefit.  Id.  But ComEd is wrong on 

this point. 
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In fact, all deferred income tax expense entries that create growing ADIT liabilities on the 

Company’s books represent a source of internally generated cash flow to the utility.  The delayed 

recovery of reconciliation revenue results in “lower taxes paid in the current year” because of 

lower revenue recovery coupled with the fact that all of ComEd’s 2012 incurred expenses and 

income tax deductions remained available to the Company.  AG Ex. 5.0 at 8. When ComEd claims 

that “the reconciliation balance generated no cash for the utility in 2012”
8
 the Company does not 

deny that ComEd was able to reduce its income tax liability by claiming all of its allowable tax 

deductions in 2012, even though a portion of the related revenue recoveries were delayed and not 

currently taxable.  Id. 

The deferral of taxable revenue collection creates a current cash flow benefit to ComEd 

because reconciliation-related accruals of revenues that will be collected from ratepayers in future 

tax years are not income taxable until billed and collected from customers.  AG Ex. 5.0 at 8; AG 

Ex. 2.0 at 9.  This means that the income tax expenses recorded in connection with reconciliation 

revenues are entirely deferred income taxes and are not currently payable in cash.  The cash benefit 

from these ADIT entries can more easily be understood by considering what cash flow was 

actually foregone by ComEd in 2012 when the Company did not collect all needed revenues to 

recover its costs immediately in cash.  For every dollar of foregone 2012 cash revenues foregone 

while awaiting reconciliation recovery, the Company also avoided paying about 41 cents in income 

taxes on those revenues, so that the incremental after-tax income that was not collected in cash, and 

that ComEd is required to carry as an investment until cash recovery occurs, is only 59 cents.  AG 

Ex. 5.0 at 8-9.  The Company should apply interest to only the foregone after-tax cash flow it was 

denied in 2012, at 59 cents on the dollar.  Mr. Brosch’s proposed adjustment ensures that this real 

cash benefit is reflected in the calculation of interest on the reconciliation amount.  

                                                           
8
 ComEd Ex. 3.0 at 13. 
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ComEd further argues that the ADIT amounts tied to the recorded reconciliation asset 

simply represent “a future tax liability.”  ComEd IB at 19.  But ComEd’s position suggests an utter 

falsehood:  that the rate of interest on the reconciliation amount should be applied to a gross 

amount of revenues that it never would have been entitled to retain in fact.   The amount of 

revenues actually foregone by ComEd in 2012 was the gross amount less the taxes on that amount 

that it would have had to pay if it collected the $132 million reconciliation amount cited by 

ComEd.  In other words, using estimated amounts recorded by ComEd as of December 31, 2012,  

the Company would not have an incremental $132 million of cash flow in hand.  Instead, the 

collection of $132 million in additional cash revenues would be treated as taxable income, causing 

the Company to incur about $54 million in incremental cash income tax expense. This would leave 

ComEd with incremental cash earnings of only $78 million after income tax payments.  AG Ex. 

3.0 at 18-19.  ComEd must only be permitted to earn interest (carrying costs) on the cash flow it 

failed to realize in 2012, which is the gross reconciliation revenues not collected, less the income 

taxes that would have been payable on those revenues if they had been collected (and taxed) in 

2012.  Anything more creates an unlawful windfall for Company shareholders. 

At page 19 of its Brief, ComEd challenges Mr. Brosch’s point that even when utilities are 

in a net operating loss (“NOL”) carryforward position, the size of the NOL in each tax year is 

directly impacted by changes in the reconciliation balance regulatory asset, and the resulting 

NOL deferred tax asset is included in rate base to directly impact utility rates.  ComEd IB at 19, 

citing AG Ex. 1.0R at 15.   The Company points to an AG response to a ComEd data request as 

proof of their point that “ComEd’s NOL carryforward in the current year is not directly impacted 

by changes in the reconciliation balance regulatory asset.”  ComEd IB at 20.   This argument is 

deceptive, however, and should be rejected. 
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In fact, the Company failed in its Initial Brief to acknowledge the rest of its own 

statement in response to AG 4.03, part (e) that is contained in AG Exh. 1.10 at page 2, attached 

to Mr. Brosch’s Direct Testimony.  In that response, ComEd stated, “Assuming expenses remain 

as stated in the current filing, to the extent that delayed recovery of reconciliation revenues 

implies that ComEd’s revenues could have been greater in 2012 under a different scenario, then 

on a consolidated basis increased taxable revenue would likely have decreased the amount of 

consolidated NOL recorded, and ComEd would likely reflect a portion of the decreased NOL.”  

Clearly, if greater revenue in 2012 “would likely have decreased” the recorded NOL, the 

reconciliation balance regulatory asset “impacts” the NOL carryforward.  This is exactly the 

scenario ComEd faced in 2012, where if revenue recovery had not been delayed, the Exelon and 

the ComEd share of the Exelon NOL tax asset would have been lower.  ComEd’s criticism of 

Mr. Brosch’s point, therefore, should be rejected. 

 Finally, ComEd argues that removing the ADIT from the reconciliation interest 

calculation assuming an over-collection reconciliation scenario would ensure that ratepayers 

“would receive interest on only about 60% of the money they would have ‘advanced’ to the 

utility.”  ComEd IB at 20.  But this point is not disputed and, indeed, there is nothing 

inappropriate in that treatment.  The AG recommended the same treatment of reconciliation 

related ADIT in the Ameren formula rate case, Docket 13-0301, which involved that utility’s 

2012 over-collection reconciliation amount.  That recommendation recognized that Ameren paid 

higher income taxes in 2012 because it over-recovered its revenue requirement in 2012, so that 

its incremental cash flow upon which it should pay interest to ratepayers is only about 60% of 

the gross reconciliation over-recovery.  There is nothing unfair or unlawful about such a position.  

Recognition of ADITs in the reconciliation interest calculation simply ensures that utilities are 
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made whole for their “actual costs”, and that ratepayers are not paying excessive rates that ignore 

the tangible benefit of income tax payments either advanced or foregone as a result of the over- 

or under-collection of revenue requirements. 

  2. Response to Staff 

 It must be noted that while Staff argues that the AG and IIEC/City/CUB 

recommendations to recognize ADIT in the reconciliation interest calculation should not be 

adopted, it does so based on a strictly legal argument that, as discussed below, misinterprets the 

statute.  No Staff witness challenged the merits of the proposed adjustment to ensure that the true 

“under- or over-collection” is reflected in customer rates.  In its Brief, Staff argues that the 

intervenors’ proposal “regardless of its merits, should be rejected because the Act, in particular 

Section 16-108.5(d)(1) provides in part that: 

Any over-collection or under-collection indicated by such 

reconciliation shall be reflected as a credit against, or recovered as 

an additional charge to, respectively, with interest calculated at a 

rate equal to the utility’s weighted average cost of capital approved 

by the Commission for the prior rate year, the charges for the 

applicable rate year. 

 

220 ILCS 5.16-108.5(d)(1).  Staff argues that “[c]lear and unambiguous terms are to be given 

their plain and ordinary meaning … and where statutory provisions are clear and unambiguous, 

the plain language as written must be given effect, without reading into it exceptions, limitations 

or conditions the legislature did not express.”  Staff IB at 12 (citations omitted).  Applying these 

rules of statutory interpretation, Staff asserts that “the phrase “[a]ny over-collection or under-

collection” refers to the whole reconciliation balance and not some derivative thereof.”  Staff IB 

at 12-13.  It claims the lack of a reference to ADIT in this subsection of EIMA argues against the 

AG-proposed adjustment. 
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 While Staff has correctly recited the rules of statutory interpretation, it unfortunately 

misapplies them.  The problem with Staff’s rationale is there is no language in Section  

16-108.5(d)(1) referencing “the reconciliation balance.”  The statute refers to “under-collection 

indicated by such reconciliation.”  This language points to the need to truly reflect the amount 

that was “under-collect(ed)” relative to the utility’s actual 2012 expenses.  Interest on the “under-

collection indicated by such reconciliation” is not the same as interest on the reconciliation 

balance.  Thus, contrary to Staff’s claim, it is Staff and ComEd that are inserting words – 

specifically the word, “balance” – in the plain language of Section 16-108.5(d)(1).    

Moreover, as thoroughly detailed in the AG Initial Brief at pages 39-43, recognition of 

ADIT is completely consistent with all parts of EIMA and an express reference to ADIT or 

incomes taxes in Section 16-108.5(d)(1) is not necessary.  The Commission should apply interest 

to the utility’s actual cash costs not recovered in 2012 to conform to the legislative intent that the 

reconciliation reflects “the actual cost information for the applicable calendar year.”  220 ILCS 

5/16-108.5(d)(1).   A fundamental principle of statutory construction is to view all provisions of 

a statutory enactment as a whole, with each provision construed in connection with every other 

section.  Roselle Police Pension Bd. v. Village of Roselle, 232 Ill.2d 546, 552 (2009).  This 

concept of allowing interest only on the actual, net-of-tax under- or over-collection is consistent 

with the entire EIMA statute.  See, e.g., Section 16-108.5(c) (“A participating utility may elect to 

recover its delivery services costs through a performance-based formula rate approved by the 

Commission, which shall specify the cost components that form the basis of the rate charged to 

customers with sufficient specificity to operate in a standardized manner and be updated 

annually with transparent information that reflects the utility's actual costs to be recovered 

during the applicable rate year, …”); and Section 16-108.5(c)(6) (“The performance-based 
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formula rate approved by the Commission shall… [p]rovide for an annual reconciliation, as 

described in subsection (d) of this Section, with interest, of the revenue requirement reflected in 

rates for each calendar year, beginning with the calendar year in which the utility files its 

performance-based formula rate tariff pursuant to subsection (c) of this Section, with what the 

revenue requirement would have been had the actual cost information for the applicable calendar 

year been available at the filing date.”) (Emphasis added.)   

Indeed, the statute explicitly directs the Commission to “apply the same evidentiary 

standards, including but not limited to, those concerning the prudence and reasonableness of the 

costs incurred by the utility, the Commission applies in a hearing to review a filing for a general 

increase in rates under Article IX of this Act” when it reviews the annual update of cost inputs.  

220 ILCS 5/16-108.5(d).  Recognition of the effect of accumulated deferred income taxes is a 

standard regulatory principle that directly applies to reconciliation over or under-recoveries. 

The precise mechanics for assessing the over- or under-collection must refer to regulatory 

and evidentiary standards concerning prudence and reasonableness.  It is well recognized, by 

both the Commission and Illinois courts that “ADIT quantifies the income taxes that are deferred 

when the tax law provides for deductions with respect to an item, in a year other than the year in 

which the item is treated as an expense for financial reporting purposes.  For regulated entities, 

ADIT is treated as no-cost source of capital that reduces rate base.”   Docket 11-0721, Order at 

56 (May 29, 2012), citing Ameren Illinois Co. v. Ill. Commerce Comm’n, 2012 IL. App. (4th) 

100962 at ¶11, 967 N.E.2d 298, 304 (4th Dist. 2012) (italics added).  While the over- or under-

collection amount arising from the reconciliation is not in rate base, the interest provision is 

intended to compensate the utility for the financing costs associated with the fact that some 

portion of its costs are recovered as taxable revenues (or returned in the case of over-recoveries) 
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until a subsequent year.  If utility income tax payments are reduced due to delayed recovery or 

return of reconciliation revenues, because of deferred income taxes, it is unreasonable to apply 

interest to taxes not paid and ignore the tax deferral impacts upon the net cash flow amounts 

indicated by the reconciliation. ComEd proposes to completely ignore the actual reconciliation 

related ADIT amounts by not deducting them from rate base and at the same time charging 

consumers interest on these unpaid tax obligations, effectively ignoring the tax deferral by 

adding interest to the reconciliation under-recovery. 

Section 16-108.5 establishes a structure for annual revenue requirement updating, ROE 

determination, and a rate review process that is a major departure from traditional ratemaking.  

However, that does not mean that every detail of ratemaking is specified conclusively in the 

statute.   Recognizing that it would be virtually impossible to address all facets of ratemaking, 

the statute relies on the Commission’s application of standards concerning the prudence and 

reasonableness of costs both in approving the formula rate tariff and in reviewing the annual 

filings.  220 ILCS 5/16-108.5(c)(1), 16-108.5(c)(6) and 16-108.5(d)(3).   See AG IB at 39-43. 

The effect of deferred income taxes is considered by all parties on many issues despite 

the absence of specific direction to consider ADIT or taxes.  This is because, as the Commission 

concluded in Docket 11-0721, basic accounting principles as well as Illinois case law recognize 

that ADIT should be treated as a source of non-investor funds, and the General Assembly did not 

direct the Commission to ignore this fundamental regulatory and accounting principle.  These 

same principles must apply to the Commission’s calculation of the reconciliation under- or over-

recovery to which interest is applied.  In order to ensure that ComEd’s actual costs are reflected 

in the “under-collection” to which interest is applied and that Section 16-108.5(c) and (d)(1) 
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reference, the Commission must order the Company to revise its formula rate tariff reconciliation 

calculation to apply interest only to an under-collection that incorporates the effect of ADIT. 

The undisputed bottom line is the Company’s cash income tax expense was lower in 2012 

as a result of the deferred recognition of the reconciliation revenues, until they are collected in 

cash, for income tax purposes.  There is no dispute that if the revenue requirement in effect for the 

year had been higher, the Company would have received more revenues and income taxes 

currently payable would have been higher, as discussed above. The only issue, then is whether that 

real cash benefit to the Company should be ignored when reconciliation interest amounts is 

applied. The Company’s Amended Formula Rate Tariff, approved on June 5, 2013, does just that.  

This docket provides the Commission with the opportunity to correct that unjust result.  The 

deferral of income taxes that occurs when a reconciliation under-collection occurs represents a 

reduction to the Company’s cash income tax expense and cash flow in the reconciliation year.  

Those deferred taxes must be recognized in the calculation of the interest on the reconciliation 

balance in order to ensure that the Company is not awarded a windfall when under-collections 

occur or punished when over-collections occur.   

III. IMPLEMENTATION OF RATE FORMULA CHANGES, IF ANY  

The parties appear to concur that any changes to the Revised Formula Rate Tariff 

previously approved by the Commission must be both prospectively and retroactively applied.  

See AG Initial Brief at 48; ComEd IB at 21-22; Staff IB at 13-14.  

IV. CONCLUSION 

WHEREFORE, the People respectfully request that the Illinois Commerce Commission  

modify the revised formula rate tariff filed by Commonwealth Edison Company (“ComEd”) on 

May 30, 2013 in ICC Docket No. 13-0386, in response to the General Assembly’s enactment of 
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Public Act 98-0015 (“P.A. 98-0015”), to (1) correct ComEd’s calculation of unauthorized 

interest on its reconciliation under-recovery, (2) correct ComEd’s use of year-end rate base in the 

calculation of the Section 16-108.5(c)(5) return on equity (“ROE”) collar that was not authorized 

by law, (3) expressly reflect the appropriate tax treatment in calculating interest on the 

reconciliation balance in the formula rate tariff by deducting the ADIT from the reconciliation 

under-recovery prior to application of the WACC interest rate, and (4) establish just and 

reasonable rates pursuant to the formula modifications requested herein.   
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