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REPLY BRIEF OF COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”) submits this Reply Brief in accordance 

with the Rules of Practice of the Illinois Commerce Commission (the “Commission” or “ICC”) 

and the scheduling order of the Administrative Law Judges.  

I. INTRODUCTION 

The Commission and Staff analyzed and approved ComEd’s current rate formula and 

resulting revenue requirements and expressly found that they complied fully with Public Act 

98-0015 (“PA 98-0015”).  Commonwealth Edison Co., ICC Docket No. 13-0386 (Order June 5, 

2013).  There has been no material change in the facts or law since that Order was entered.  

There is no basis on which to disturb that Order, and parties urging the Commission to do so 

make no argument that they could not have properly made at the time.  The Commission should 

reject such collateral reconsideration of its own orders.  Moreover, as explained in ComEd’s 

Initial Brief, the evidence in this case demonstrates that the Commission’s June 5, 2013 Order 

was correct and should not be modified.  As shown in this Reply Brief, Staff and Intervenors 

offer no reasonable legal argument or factual basis for reversing any aspect of that Order.  

Accordingly, ComEd urges the Commission to reject the proposed changes to its formula rate, 

and to reaffirm its decision in Docket No. 13-0386. 
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II. PA 98-0015 COMPLIANCE 

ComEd’s rate formula addresses the three issues to which this investigation is limited.  

Specifically, ComEd’s rate formula correctly: (1) calculates interest on ComEd’s reconciliation 

balance; (2) calculates the Section 16-108.5(c)(5) return on equity (“ROE”) collar; and 

(3) reflects the appropriate tax treatment in calculating interest on the reconciliation balance, a 

question related to potential deferred taxes.  ComEd Init. Br. at 3-20; see also Brinkman Dir., 

ComEd Ex. 1.0 CORR., 7:123-30; Illinois Commerce Comm’n, Docket No. 13-0553 (Order, Oct. 

2, 2013), at 2.1  In each case, ComEd’s rate formula is correct.  Brinkman Dir., ComEd Ex. 1.0 

CORR., 7:132 – 8:148.  Meanwhile, nothing in the testimony or briefs of Staff or the Intervenors 

requires the Commission to revise that rate formula.  

A. Do the Tariffs Filed on May 30, 2013 by ComEd Correctly 
Calculate Interest on ComEd’s Reconciliation Balance as 
Authorized by the Public Utilities Act? 

Staff, the Illinois Attorney General (“AG”) and the Illinois Industrial Energy Consumers, 

City of Chicago, and Citizens Utility Board (collectively, “CCI”) all claim that ComEd’s 

approved rate formula wrongly accounts for the income tax costs that ComEd will incur as a 

result of collecting interest on the reconciliation balance.  In fact, their arguments are not about 

methodology; they argue that ComEd should not be able to recover those costs at all.  As 

described in detail in ComEd’s Initial Brief and below, these claims are baseless and contrary to 

the recent amendments to the PUA. 

Staff argues that ComEd’s tariffs “reference revised schedules that would incorrectly 

reflect the calculation of interest on the reconciliation balance at the grossed up Weighted 

                                                 
1  These issues were incorrectly raised in ComEd’s 2013 Formula Rate Update (“FRU”) proceeding in ICC 

Docket No. 13-0318.  As ComEd argued in its testimony and briefs in that docket, these distinct issues are properly 
addressed in the current proceeding. 
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Average Cost of Capital [(“WACC”)].”  Staff Init. Br. at 3.  In support of its position, Staff refers 

to Section 16-108.5(d)(1), which states, in part:  

Any over-collection or under-collection indicated by such reconciliation shall be 
reflected as a credit against, or recovered as an additional charge to, respectively, 
with interest calculated at a rate equal to the utility’s weighted average cost of 
capital approved by the Commission for the prior rate year. 

220 ILCS 5/16-108.5(d)(1).  Staff, as well as the AG and CCI, contend the “calculation” that 

ComEd is required by law to perform cannot include adding the cost of taxes to the underlying 

cost of the financing, even though this is the only way that an interest rate can be calculated that 

allows ComEd to recover and retain its WACC-defined cost of financing the reconciliation.  

Brinkman, Tr. 64:16 – 65:1.  They justify their attempt to eliminate taxes from the calculation by 

claiming that the language of Section 16-108.5(d)(1) does not explicitly provide for “earnings or 

return on the reconciliation balance,” but instead specifically addresses the calculation of interest 

at a prescribed interest rate.  Staff Init. Br. at 5; see also AG Init. Br. at 11-12; CCI Init. Br. 6-7.  

By phrasing the issue in terms of tenets of statutory interpretation, Staff tacitly implies that 

ComEd is violating the statute, when in fact ComEd is performing exactly the calculation 

required for it to recover WACC-based interest.  Moreover, while purporting to follow 

legislative intent, these claims utterly disregard the intent of the legislature in passing PA 98-

0015 as well as its language. 

In arguing that the law prohibits including tax effects in the calculation of interest at a 

rate equal to WACC because the statute does not specifically state “including tax effects,” Staff 

asks the Commission to read into the statute a prohibition not expressed, or intended, by the 

General Assembly, and to read out of the law words carefully inserted.  People ex rel. Birkett v. 

Dockery, 235 Ill. 2d 73, 81 (2009) (It is a cardinal rule of statutory construction that courts 

“cannot rewrite a statute, and depart from its plain language, by reading into it exceptions, 
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limitations, or conditions not expressed by the legislature.”); Solich v. George & Anna Portes 

Cancer Prevention Ctr. of Chicago, Inc., 158 Ill. 2d 76, 83 (1994) (Court not at liberty to depart 

from the plain language and meaning of the statute by reading into it exceptions, limitations or 

conditions that the legislature did not express.).  PA 98-0015 specifically directs utilities and the 

Commission to “calculate” an interest rate applicable to the reconciliation balance that is 

equivalent to WACC – the weighted average cost of the utility’s capital structure.  WACC has a 

tax cost, which no one can deny.  The General Assembly could have directed utilities to collect 

interest at the same annual percentage value as is set for its WACC, but it did not.  It specifically 

directed that the utility “calculate” the collected interest rate which is equivalent to the WACC.  

That language must be given meaning; it cannot be read out of the statute simply because the 

General Assembly did not spell out that the calculation necessarily includes equity, debt, and 

taxes.  Hill v. Relyea, 34 Ill. 2d 552, 555 (1966) (“Absolute criteria whereby every detail 

necessary in the enforcement of a law is anticipated need not be established by the General 

Assembly.”).  While the law does not use the word tax, if taxes are ignored the interest rate and 

the WACC rate will not be equal.   

Moreover, as discussed at length in ComEd’s Initial Brief, the legislature was clear that 

the purpose of EIMA was to “[p]rovide for the recovery of the utility’s actual costs of delivery 

services that are prudently incurred and reasonable in amount consistent with Commission 

practice and law.”  220 ILCS 5/16-108.5(c)(1) (emphasis added); see also ComEd Init. Br. at 

6-7.  Indeed, the language of the PUA specifies that the “intent of the reconciliation is to 

ultimately reconcile the revenue requirement reflected in rates … with what the revenue 

requirement determined using a year-end rate base for the applicable calendar year would have 

been had the actual cost information for the applicable calendar year been available at the filing 
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date.”  220 ILCS 5/16-108.5(d)(1) (emphasis added).  Interest calculated at a utility’s WACC - 

without accounting for tax effects in the calculation - does not place the utility in the position it 

would have occupied “had the actual cost information for the applicable calendar year been 

available at the filing date.”  Id. (emphasis added). 

The legislature stressed that the changes made by PA 98-0015 were intended to 

emphasize that setting reconciliation interest at a rate other than a utility’s WACC was 

inconsistent with the original provisions and intent of EIMA, and were intended to clarify and 

reinforce existing law.  See ComEd Init. Br. at 6; 220 ILCS 5/16-108.5(k).  Moreover, the 

legislature unambiguously stated that by including language specifying that interest was to be 

calculated at a rate equal to WACC, it was giving binding effect to the provisions of House 

Resolution 1157, adopted by the House of Representatives of the 97th General Assembly, and 

Senate Resolution 821, adopted by the Senate of the 97th General Assembly.  See ComEd Init. 

Br. at 6-7.  These Resolutions clearly and unequivocally demonstrate that the intent of requiring 

the utility’s reconciliation to be “with interest” was to ensure that the utility and customers are 

made whole when a reconciliation adjustment is necessary: 

 WHEREAS, The Energy Infrastructure Modernization Act further 
provides in subsections (c) and (d) of Section 16-108.5 that those amounts to 
be credited or charged to customers following the annual reconciliation 
process under the performance-based formula rate shall be “with interest” so 
the utility will be made whole for unrecovered amounts that were prudently 
and reasonably incurred and customers will be made whole for amounts they 
overpaid, if any; and 

 WHEREAS, Such interest is intended to be set at the utility’s weighted 
average cost of capital, determined in accordance with the statute, which 
represents the reasonable cost and means of financing a utility’s investments 
and operating costs, so that the utility and customers are made whole when 
charges or credits are necessary to reconcile to actual prudent and 
reasonable investments and costs. 
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Senate Resolution 821, 97th General Assembly, at 2-3; House Resolution 1157, 97th General 

Assembly, at 2-3 (emphasis added); see also ComEd Init. Br. at 6.  These resolutions, taken 

together with the revisions made to Section 16-108.5, emphasize the legislature’s concern with 

making the utility and customers whole.  Staff’s proposal to exclude the tax effects of receiving 

or paying interest on the reconciliation balance in calculating interest equal to a utility’s WACC 

would prevent the utility and customers from being made whole, and would be in direct 

contravention of both the mandates of PA 98-0015 as well as the clearly expressed legislative 

intent.  Although Staff argues that the language of the Act does not permit ComEd to gross up its 

interest rate to account for added tax costs, a plain reading of the language of the Act, as well as 

the clearly stated intention of the legislature in House Resolution 1157 and Senate Resolution 

821, leads to the opposite conclusion.  

Staff continues to rely heavily on the fact that ComEd did not gross-up the proposed 

interest rate in those dockets.  Staff Init. Br. at 6-7, 9; Bridal Dir., Staff Ex. 1.0, 6:112-20.  They 

go so far as to claim that recovering tax costs is a “new idea of ComEd witness Brinkman.”  Staff 

Init. Br. at 6.  In briefs, the AG and CCI join in this argument.  See AG Init. Br. at 16; CCI Init. 

Br. at 7-9.  

ComEd does not dispute that this issue was not addressed in Docket Nos. 11-0721 and 

12-0321; however, the evidence shows that to have been an oversight, not a conscious decision.  

Fruehe Dir., ComEd Ex. 2.0, 2:42 – 4:79.  As ComEd witness Mr. Fruehe explained, there was 

no actual reconciliation involved in Docket No. 11-0721, and, therefore, all balances would have 

been zero.  Id. at 3:53-5.  Moreover, ComEd could not change the formula in Docket No. 12-

0321, as that was an update docket.  Id. at 3:57 – 4:79.  ComEd has consistently emphasized that 

changes to its formula rates cannot be made in an update docket.  See, e.g., ComEd Init. Br., ICC 
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Docket No. 13-0318 (Oct. 15, 2013) at 5-8; ICC Docket No. 13-0318, Brinkman Reb., ComEd 

Ex. 13.0, 5:92 – 13:259.  Furthermore, an examination of ComEd’s longstanding history of pre-

EIMA rate cases demonstrates that ComEd has consistently grossed-up the equity return 

component of WACC for purposes of calculating an overall return on rate base.  Fruehe Dir., 

ComEd Ex. 2.0, 4:71-4.  Despite Staff’s claims to the contrary, ComEd’s position on this issue is 

well-established and Staff’s claim that this issue is “some new idea” is undermined by the facts.  

See Staff Init. Br. at 6. 

Staff also reiterates its claim that that the gross-up of the WACC for the effect of income 

taxes is not necessary because “the reconciliation balance is the difference between two revenue 

requirements, and each of those revenue requirements was already grossed-up for income tax 

that was either expected to be paid or actually paid by the utility.”  Staff Init. Br. at 7.  This 

argument is wrong – as ComEd has explained and emphasized in its Initial Brief, its testimony, 

and in Docket No. 13-0318.  Although the reconciliation balance may reflect a principal amount, 

which earns interest and reflects taxes related to that principal amount alone – it does not reflect 

the taxes that will result from the interest itself.  ComEd Init. Br. at 8; see also Brinkman Dir., 

ComEd Ex. 1.0 CORR., 18:377 – 19:397; Brinkman Reb., ComEd Ex. 3.0, 7:151 – 8:160.  

Next, Staff attempts to argue that the Commission has not traditionally grossed-up the 

interest associated with the reconciliation balance in other reconciliation proceedings. Staff Init. 

Br. at 8.  In support of this claim, Staff relies again on the rider recovery of Water/Sewer 

Qualified Infrastructure Plant Surcharges (“QIPS”), claiming that it is “the most similar to 

formula rates, as it provides for a return on and a return of plant investments in a similar manner 

as the formula rate revenue requirement.”  Id.  Staff’s claim misses the point.  This is not a 

traditional rider reconciliation proceeding; it is a full reconciliation of revenue requirements 
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expressly designed to fully capture all reasonable and prudent costs.  If it is to be compared to 

anything, it must be compared to other mechanisms with that same full cost recovery purpose, 

not simply to other “reconciliation” processes.   

A QIPS rider does not reconcile the revenue requirement and does not provide for full 

recovery of all reasonable and prudent costs of service (including tax costs), and is an inaccurate 

comparison to the instant docket.  Although QIPS does involve recovery of additional plant 

investments (Staff Init. Br. at 8), such a rider is not the same as the instant reconciliation for 

recovery of a utility’s full revenue requirement.  Staff’s reliance on the QIPS reconciliation in 

this case is inapposite, and is inadequate justification for Staff’s position.   

The AG and CCI make similar arguments to Staff’s, claiming that the language of 

Section 16-108.5(d) does not permit ComEd to gross up the interest rate to account for the added 

income tax cost.  See AG Init. Br. at 11-14; CCI Init. Br. at 6-8.  These arguments fail for the 

same reasons stated above.  Moreover, the AG and CCI claim that ComEd need not gross up the 

WACC interest rate in order to fully recover its reconciliation costs, as it “will not actually pay 

income taxes when it collects ‘interest’ as part of the recovery of the reconciliation balances.”  

AG Init. Br. at 15.  In support of this argument, the AG and CCI reiterate their testimony and 

argue that ComEd is “free to actually finance any changes in the reconciliation balance using any 

form of capital it desires, including a mix of debt or equity,” and as such, “the specification of an 

interest rate equal to WACC does not mean that equity and associated income tax costs should be 

assumed to be incurred.”  AG Init. Br. at 15-16; Brosch Dir., AG Ex. 1.0 REV., 7:155-57; CCI 

Init. Br. at 9-11; Gorman Reb., CCI Ex. 2.0, 2:33-35.  As shown in ComEd’s Initial Brief, this 

position has no merit.  ComEd finances the reconciliation balance with its approved capital 

structure, which includes a mix of debt and equity.  ComEd Init. Br. at 10.  It would be improper 
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to treat all of ComEd’s financing costs as if they resulted from debt, because: (1) the 

reconciliation balance does not represent discrete assets that can be financed, but instead is a 

mathematical share of the total final reconciliation revenue requirement that is financed by all of 

the financing elements included in the WACC; and (2) prior findings that ComEd could finance 

its reconciliation balance with debt alone were rejected by PA 98-0015.  Id.; see also Brinkman 

Dir., ComEd Ex. 1.0 CORR., 15:299-307. 

Finally, Staff, the AG, and CCI ask the Commission to commit reversible error when 

they argue that the Commission should rely on whether Ameren Illinois Company grosses-up the 

interest rate to be applied to the reconciliation balance.  See Staff Init. Br at 9; AG Init. Br. at 17; 

CCI Init. Br. at 9.  ComEd reiterates that it is not a party to that proceeding, and the facts and 

circumstances of ComEd’s Commission-approved formula rate are neither an issue in that 

proceeding nor within the scope of that proceeding.  The Commission must decide this case 

“exclusively on the record for decision” in this case.  220 ILCS 5/10-103.  ComEd cannot 

lawfully be denied the right to recover its costs because Ameren’s formula appears not to 

consider these tax impacts. 

For all the foregoing reasons, the arguments to change the calculation of the interest rate 

applicable to reconciliation balances lack merit and should be rejected. 

B. Do the Tariffs Filed on May 30, 2013 by ComEd Correctly 
Calculate the Section 16-108.5(c)(5) Return on Equity (“ROE”) 
Collar as Authorized by the Public Utilities Act? 

Despite the clear and unambiguous language of PA 98-0015, which emphasizes that the 

original intent of EIMA was to establish rates and determine formula rate revenue requirements 

using final year-end values reflected in a utility’s FERC Form 1, the AG continues to argue that 

an average rate base should be utilized for purposes of making the ROE collar calculation.  AG 

Init. Br. at 19-29.  CCI makes a similar argument.  CCI Init. Br. at 11-15.  Notably, Staff does 
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not support the use of an average rate base for the calculation of the ROE collar.  Staff Init. Br. at 

10-11.  The AG’s and CCI’s arguments on this issue are totally lacking in merit.2  See ComEd 

Init. Br. at 12-16.  Staff agrees with ComEd that the AG’s proposal to utilize average rate base 

for purposes of the ROE collar calculation is improper and inconsistent with EIMA.  Staff Init. 

Br. at 10.  As Staff notes, “year-end rate base is the only rate base specifically prescribed anywhere 

in Section 16-108.5 of the Act” and it would not be consistent with EIMA to calculate the ROE 

collar using anything other than a year-end rate base.  Id. 

ComEd acknowledges that Section 16-108.5(c)(5) does not literally use the words “year-

end”, but emphasizes that they are incorporated by reference through the requirement that the 

earned rate of return on common equity be calculated “consistent with this Section” – which 

refers to Section 16-108.5 of the Act.  220 ILCS 5/16-108.5(c)(5).  Indeed, Section 16-108.5 

repeatedly refers to use of a year-end capital structure.  See, e.g., Section 16-108.5(c)(2) 

(“Reflect the utility's actual year-end capital structure for the applicable calendar year…”).  

Moreover, Section 16-108.5(d)(1) provides that the reconciliation and reconciliation revenue 

requirement shall be determined using a year-end rate base: 

The filing shall also include a reconciliation of the revenue requirement 
that was in effect for the prior rate year (as set by the cost inputs for the 
prior rate year) with the actual revenue requirement for the prior rate year 
(determined using a year-end rate base) that uses amounts reflected in the 
applicable FERC Form 1 that reports the actual costs for the prior rate 
year. 

Id. at (d)(1) (emphasis added).  The statute clearly and unambiguously requires the use of a year-

end rate base; therefore, the calculation of the ROE collar must be based on a year-end rate base 

                                                 
2 The AG’s attempt to characterize Public Act 98-0015 as making “several changes to the law” is 

potentially misleading and reflects the AG’s refusal to accept the legislature’s declaration that the amendatory 
language of PA 98-0015 was “intended to be a restatement and clarification of existing law ….”  220 ILCS 5/16-
108.5(k). 
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in order to be consistent with the requirements of Section 16-108.5.  Staff agrees with this 

interpretation.  Staff Init. Br. at 10-11. 

As discussed in Section II.A of this Reply Brief, the House and Senate Resolutions 

incorporated in part by reference in PA 98-0015 addressed the legislature’s intent with respect to 

certain language in EIMA – including the application, scope, and authority related to the 

legislature’s provision for the use of a final year-end rate base under EIMA.  The House and 

Senate Resolutions make clear that nothing other than a year-end rate base may be used with 

respect to EIMA: 

 WHEREAS, The Energy Infrastructure Modernization Act also 
provides that the final year-end cost data filed in FERC Form 1 should 
generally be used to determine rates; and 

 WHEREAS, No statutory authority was given to the Illinois 
Commerce Commission to set rate base and capital structure using average 
numbers that do not represent final year-end values reflected in the FERC 
Form 1, and the Illinois Commerce Commission's use of such average is 
contrary to the statute; 

*** 

 RESOLVED … that we express serious concerns that the Illinois 
Commerce Commission Order, entered on May 29, 2012 in Commission 
Docket No. 11-0721, fails to reflect the statutory directives and the intent 
of the Illinois General Assembly by: … (3) determining rate base and 
capital structure using an average, rather than the year-end amounts as 
reflected in FERC Form 1; 

Senate Resolution 821, 97th General Assembly, at 3, 4-5; House Resolution 1157, 97th General 

Assembly, at 3, 4-5 (emphasis added).  In light of this clear legislative intent, and based on a 

plain reading of the statute, the AG’s and CCI’s assertion that use of a year-end rate base is not 

authorized by PA 98-0015 is patently wrong. 

The AG further argues that use of a year-end rate base would result in unjust and 

unreasonable rates, as it would understate ComEd’s actual return on equity.  AG Init. Br. at 23-4.  
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This argument is misguided, and disregards the actual practical effect that the AG’s proposed 

change would have on calculating ComEd’s earned ROE.  In fact, as explained in ComEd’s 

Initial Brief, the AG’s proposal would result in an “artificially inflated earned ROE by reducing 

the amount of rate base financed by both debt and equity resulting in both a higher net income 

due to a reduction in long-term interest expense and higher ROE given the higher income 

(numerator) and the lesser amount of equity (denominator).  This creates an artificial impression 

that ComEd’s earnings were further outside the ROE Collar band than they actually were.”  

ComEd Init. Br. at 14.   

Despite the AG’s and CCI’s claims to the contrary, the AG’s proposal would have the 

financial effect of replacing the year-end rate base in both the collar calculation and the 

reconciliation revenue requirement.  ComEd Init. Br. at 15; Brinkman, Tr. at 64:3-15.  Although 

the AG claims that its modification would be limited to “the rate base used in the collar 

calculation,” ComEd has demonstrated that this proposal would affect not only the rate base, but 

the ultimate calculation of the reconciliation year “true up”.  See AG Init. Br. at 25; ComEd Init. 

Br. at 15. 

The clear statutory language and specific legislative pronouncements serve to undermine 

the AG’s and CCI’s claims related to using a year-end rate base to perform the ROE collar 

calculation.  Moreover, the AG and CCI’s contentions that use of a year-end rate base in 

calculating the ROE collar understates the actual earned return on equity is without merit.  

Simply put, there is neither a legal nor factual basis to support the AG’s claim.  Accordingly, it 

must be rejected. 
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C. Do the Tariffs Filed on May 30, 2013 by ComEd Correctly 
Reflect the Appropriate Tax Treatment in Calculating Interest 
on the Reconciliation Balance in the Formula Rate Tariff as 
Authorized by the Public Utilities Act? 

ComEd’s Commission-approved formula rate properly reflects deferred income taxes in 

the calculation of interest on reconciliation balances.  In its Initial Brief, ComEd set forth the 

principal reasons why the AG’s and CCI’s proposals constitute an improper and unlawful 

reduction to the reconciliation balance for purposes of calculating the interest on that balance.  

See ComEd Init. Br. at 17-20.  Nothing in the Initial Briefs filed by the AG and CCI changes this 

analysis or undermines its conclusions, and the AG’s and CCI’s proposals must be rejected. 

The AG continues to argue that ComEd receives a real cash benefit from the deferral of 

income taxes, and that changes in ADIT provide incremental cash flow to utilities through the 

change in timing of the payment of cash income taxes associated with such tax deferrals.  AG 

Init. Br. at 31-9.  As emphasized in ComEd’s Initial Brief, the ADIT liability does not represent a 

current cash tax benefit.  Instead, it represents a future tax liability.  ComEd Init. Br. at 18-9.  

Moreover, taxes that are currently payable are not impacted by the reconciliation – they are 

simply lower than they would have been had ComEd received more revenue and been allowed to 

reflect the reconciliation balance in charges earlier.  Id. at 19.  Stated differently, ComEd has not 

yet received the benefit of collecting revenues related to the reconciliation balance upon which 

the deferral of income taxes is based.  Despite the AG’s claims, ComEd has repeatedly 

demonstrated that it does not have the use of non-investor supplied funds in this case, that the 

income tax expense is not lower than it would have been as a result of a timing difference, and 

that it has indeed incurred carrying costs on the full 2012 reconciliation balance.  See Brinkman 

Dir., ComEd Ex. 1.0 CORR., 23:459-74; Brinkman Reb., ComEd Ex. 3.0, 12:259 – 13:263; 

Brinkman Sur., ComEd Ex. 4.0, 13:265-74. 
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The AG continues to misunderstand and misstate the facts.  The AG argues that “[t]he 

reconciliation reveals an under-recovery during the 2012 calendar year because ComEd collected 

fewer revenues than the revenue requirement authorized by the Commission’s Order in Docket 

No. 12-0321.”  AG Init. Br. at 31 (emphasis added).  This is incorrect.  While the reconciliation 

for the 2012 Rate Year does reveal an under-recovery of the revenue requirement to be reflected 

in rates, it occurs because the Reconciliation Revenue Requirement based on actual costs for the 

2012 Rate Year (submitted in Docket 13-0318) was higher than the Initial Revenue Requirement 

authorized by the Commission for the 2012 Rate Year3, not because ComEd collected less than 

the Initial Revenue Requirement authorized by the Commission for the 2012 Rate Year.  This 

may explain the AG’s distorted and inaccurate point of view.  During 2012, contrary to the AG’s 

assertion in its brief, ComEd has not been allowed to reflect in rates the additional costs resulting 

in the higher Reconciliation Revenue Requirement.  Those costs (and their resulting revenues) 

will not be reflected in rates until 2014 – at which time ComEd will also pay income taxes 

associated with those additional revenues.  This relationship (that both the revenues and related 

taxes will occur in the future) is why ComEd receives no current tax benefit from the deferral of 

taxes on the reconciliation balance. 

The AG also argues that “when a reconciliation over-recovery occurs, offsetting 

applicable deferred income taxes against the reconciliation amount on which interest is accrued 

is of benefit to the utility, because the utility is then required to credit customers for interest on 

only the net source of funds provided by the over-recovery.”  AG Init. Br. at 34.  Once again, the 

AG is mistaken.  If ComEd’s Initial Revenue Requirement is less than its Reconciliation 

                                                 
3 Moreover, the revenue requirement used to set charges for 2012 was not the revenue requirement 

established in Docket 12-0321, but rather the 2012 Rate Year Initial Revenue Requirement approved in Docket No. 
11-0721 plus other pre-EIMA revenue requirements in effect for portions of 2012 established in Docket No. 10-
0467. 
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Revenue Requirement based on actual costs, ComEd will have over-recovered its revenue 

requirement.  In this case ratepayers have funded any over-recovery (Brinkman, Tr. 61:20 – 

62:7), and the party funding the over-recovery should have interest calculated on the full amount 

of the reconciliation balance.  The AG’s proposal to deduct deferred taxes would not properly 

reflect the reconciliation balance upon which interest should be applied for the utility or 

ratepayers. 

Further, the AG’s argument that its proposal is consistent with the language of Section 

16-108.5(d)(1) misreads and misapplies the statutory language.  EIMA provides that interest is to 

be paid on the reconciliation balance, not on the reconciliation balance less deferred taxes:   

“Any … under-collection indicated by such reconciliation [“of the revenue requirement that was 

in effect for the prior rate year (as set by the cost inputs for the prior rate year) with the actual 

revenue requirement for the prior rate year”] shall be … recovered as an additional charge to, … 

with interest calculated at a rate equal to the utility’s weighted average cost of capital approved 

by the Commission for the prior rate year, the charges for the applicable rate year.”  220 ILCS 

5/16-108.5(d)(1).  Where EIMA intended that adjustments be made, to an amount or a balance, it 

has done so specifically, as in the case of projected plant additions which are to be included on a 

net basis considering updated depreciation reserve and expense.  220 ILCS 5/16-108.5(c)(6).  

ComEd’s method of calculating the allowed interest on the entire reconciliation balance − 

instead of the AG’s (fictional)4 net of tax reconciliation amount  − permits ComEd to earn the 

allowed interest on only the lost net cash flow. 

In an attempt to show that ComEd’s net cash investment could be less than the total 

difference between the initial and actual revenue requirements, CCI presents an example in its 
                                                 

4 It is “fictional” because in reality the reconciliation balance has not been received, which is what gives 
rise to the need for interest in the first place. 
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Initial Brief.  CCI Init. Br. at 16-7.  However, this example and its related discussion reinforces 

the correctness of ComEd’s approach.  That example assumes a reconciliation balance of 

$100,000 and an effective tax rate of 41%.  CCI posits that the inability to recover that $100,000 

in the current year (2012 in the example) results in a net-of-tax investment of $59,000.  Id.  All 

parties agree that ComEd “should only be allowed to recover carrying costs on its out-of-pocket 

net cash investment of $59,000” as this will make ComEd “whole” for the delayed recovery of 

the $100,000 reconciliation balance.  Id.  However, ComEd will not be made whole unless the 

carrying charges are applied to the full reconciliation balance as opposed to only the “net of 

cash” investment.  Assuming (for ease of calculation) a 10% interest rate and a one-year delay of 

recovery, the amount the utility company will need to recover to be made whole is $64,900, 

which is the net cash investment plus interest thereon at 10% ($59,000 x 110% = $64,900).  The 

only way this will happen, however, is if the interest rate is applied to the full $100,000 

reconciliation balance, as shown below: 

Undercollection = $100,000 

Plus interest on 
undercollection 

$  10,000 

Less taxes at 41% $  45,100 

Net of tax recovery = $  64,900 

Recovery of anything less than the $64,900 in the example will prevent the utility from 

being made whole.  But that is precisely the result of the AG and CCI proposal.  If, in calculating 

the net cash to the utility in the example, interest is applied only to the net cash investment 

instead of the full reconciliation balance, the utility will recover less than the $64,900 needed to 

make it whole, as shown below: 
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Undercollection = $100,000 

Plus interest on $59,000  $    5,900 

Less taxes at 41% $  43,419 

Net of tax recovery = $  62,481 
 

  

See Brinkman Dir., ComEd Ex. 1.0 CORR., 26:533 – 28:558. 

For all the above reasons and for those set forth in ComEd’s Initial Brief, the AG and 

CCI proposals relating to the treatment of calculating interest on the under-collection 

amount/reconciliation balance should be rejected. 

III. IMPLEMENTATION OF RATE FORMULA CHANGES, IF ANY 

ComEd maintains that there is no basis for the Commission to make any change in 

ComEd’s approved rate formula.  However, in the event that there were to be any changes made, 

all parties agree with ComEd’s proposal that those changes should be given effect both 

prospectively and retrospectively back through the decision in Docket No. 11-0721, in the form 

of a single rolled-up credit or charge (as the case may be) applicable in 2014.  See Staff Init. Br. 

at 13; AG Init. Br. at 48.  CCI did not opine on this topic.  

The evidence on this subject is unanimous.  The only other witness who testified on this 

subject, AG witness David Effron, concurred with ComEd’s position.  Effron Sur., AG Ex. 6.0, 

2:38 – 3:47.  Mr. Effron also made clear in his agreement that the effect of any charges or credits 

“including any retroactive effect on the ROE collar calculation and on the reconciliation, should be 

reflected in the Company’s rates as of January 1, 2014.”  Id. at 3:47-49. 
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IV. CONCLUSION 

The record contains no basis on which to overturn the Commission’s decision in 

Commonwealth Edison Co., ICC Docket No. 13-0386, and cannot support ordering ComEd to 

make any revision to the rate formula approved therein.  The investigation should be closed.  
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