
 
 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
ILLINOIS COMMERCE COMMISSION  ) 
 On Its Own Motion     ) 
      v.  )   
        ) Docket No. 13-0553 
COMMONWEALTH EDISON COMPANY  ) 
        ) 
Investigation of tariffs approved in     ) 
Docket No. 13-0386      ) 
  
 
 
 

 
REPLY BRIEF OF THE ILLINOIS INDUSTRIAL ENERGY CONSUMERS, 

CITY OF CHICAGO, AND CITIZENS UTITLIY BOARD 
 
 
 
 
ILLINOIS INDUSTRIAL ENERGY CONSUMERS 
Eric Robertson 
Lueders, Robertson & Konzen LLC 
P.O. Box 735 
Granite City, Illinois 62040 
(618) 876-8500 
 
THE CITY OF CHICAGO 
Orijit Ghoshal, Assistant Corporation Counsel 
30 N. LaSalle Street, Suite 900 
Chicago, Illinois 60602 
(312) 744-6936 
 
Conrad Reddick, Special Assistant Corporation Counsel 
1015 Crest Street 
Wheaton, Illinois 60189 
(312) 690-9525 
 
THE CITIZENS UTILITY BOARD 
Julie Soderna, Director of Litigation 
Christie Hicks, Attorney 
309 W. Washington, Suite 800 
Chicago, Illinois 60606 
(312) 263-4282 



 
 

TABLE OF CONTENTS 
 
I.  INTRODUCTION................................................................................................................. 1 
 
II.  PA 98-15 COMPLIANCE .................................................................................................... 3 

 
A.  Do the tariffs filed on May 30, 2013 by ComEd correctly calculate interest on   
 ComEd’s reconciliation balance as authorized by the Public Utilities Act? ............. 3 
 
B.  Do the tariffs filed on May 30, 2013 by ComEd correctly calculate the Section  16-
 108.5(c)(5) return on equity (“ROE”) collar as authorized by the Public  Utilities 
 Act? .................................................................................................................................. 9 
 
C.  Do the tariffs filed on May 30, 2013 by ComEd correctly reflect the  appropriate 
 tax treatment in calculating interest on the reconciliation  balance in the formula 
 rate tariff as authorized by the Public Utilities Act? ................................................ 13 

 
VII.  CONCLUSION ................................................................................................................ 17 
 



1 
 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
ILLINOIS COMMERCE COMMISSION  ) 
 On Its Own Motion     ) 
      v.  )   
        ) Docket No. 13-0553 
COMMONWEALTH EDISON COMPANY  ) 
        ) 
Investigation of tariffs approved in     ) 
Docket No. 13-0386      ) 
  
 

REPLY BRIEF OF THE ILLINOIS INDUSTRIAL ENERGY CONSUMERS, 
CITY OF CHICAGO, AND CITIZENS UTITLIY BOARD 

 

Now come the Illinois Industrial Energy Consumers (“IIEC”), City of Chicago (“City”) 

and Citizens Utility Board (“CUB”) (collectively, “CCI”), pursuant to Rules of Practice of the 

Illinois Commerce Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code Part 

200.800, and pursuant to the briefing schedule established by the Administrative Law Judges 

(“ALJs”), hereby file this Reply Brief in the above-captioned proceeding.   

I. INTRODUCTION 

Commonwealth Edison Company’s (“ComEd” or “Company”) primary defense of its 

revisions to the formula rate calculations, allegedly  to implement Public Act 98-15, (“PA 98-

15”), which amended Section 16-108.5 of the Public Utilities Act (“PUA”), (the “Formula Rate 

Law”),  is that such changes were authorized by the Commission in Docket No. 13-0386.  

ComEd argues that the Commission is bound by its decisions in ICC Docket 13-0386 even 

where they are in conflict with the amended Formula Rate Law and even when the sole purpose 

of the instant docket, initiated by the Commission itself, is to determine whether these changes 

are in accordance with the law.  ComEd’s continued attempts to prevent the Commission from 

meaningfully reviewing the (by necessity) hastily-enacted revisions to the formula rate law 



2 
 

demonstrate the weakness of its position on the issues in this proceeding.  .  To argue that Docket 

13-0386 allowed meaningful review, ComEd suggests that its provision of draft materials to 

Commission Staff (“Staff”) is a substitute for a final filing, and that the absence of ratepayer 

participation in the mandated process demonstrates acquiescence.  ComEd Init. Br. at 1-2.  The 

Commission initiated this proceeding, however, precisely because it disagrees with ComEd that 

its review of ComEd’s filing was as deliberate and error-free as ComEd contends.1  The explicit 

purpose of this Investigation is to consider that which the Commission did not have an adequate 

opportunity to consider previously, and ComEd’s attempts to unlawfully confine the 

Commission’s authority to review its own determinations and correct errors of law  should be 

rejected. 

ComEd argues that no party sought rehearing or a stay of the Commission’s decision in 

13-0386 (ComEd Init. Br. at 2), but conveniently makes no mention of the Office of the Attorney 

General’s (“AG’s”) Complaint (see ICC Docket 13-0511) or the Staff Report on the 

shortcomings of its own review (Financial Analysis Division Staff Report of October 2, 2013), 

from which this investigation arose.  Even without the AG Complaint or Staff Report, the 

Commission would be free to reconsider its findings in 13-0386, pursuant to its own 

investigation.  However, the fact that both the AG and Staff did formally express their concerns 

about the tariffs approved in 13-0386 demonstrates that ComEd’s suggestion that no party raised 

these issues before this docket is false. 

There is no dispute that Section 108.5(c)(1) states that EIMA provides participating 

utilities “recovery of the utility’s actual costs of delivery services that are prudently incurred and 

reasonable in amount consistent with Commission practice and law.”  ComEd interprets this 

                                                 
1 Both ComEd and Staff contend that the proceeding is limited to specific items.  CCI do not agree, but will not 
extend debate, since CCI’s Initial and Reply briefs address only items covered by the undisputed scope of the case. 
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language as broadly as it can to support its preferred methodologies in all calculations in order to 

maximize its revenue streams.  CUB and the AG, on the other hand, interpret the language as 

protecting ratepayers from paying any more than the costs that are prudently and reasonably 

incurred.  After all, built into EIMA is a healthy, guaranteed return on and of ComEd’s 

investments, with annual reconciliations to capture all of its reasonable and prudent costs. 

ComEd is well protected from any danger of not fully recovering its investments.  Ratepayers, on 

the other hand, are put at risk by ComEd’s proposals of being forced to reimburse ComEd for 

more than its actual investment needs and approved interest rate.   

The Commission should defer to the language used by the General Assembly where it is 

explicit (i.e. by allowing no more than an interest rate equal to ComEd’s WACC), and should use 

its discretion in interpreting the Act where it is not explicit (i.e. the use of average year capital 

structure for the ROE collar and the recognition of ADIT in determining the reconciliation 

balance on which interest is calculated).  The Commission must ensure, to the extent possible 

under the Formula Rate Law, that rates are just and reasonable.  The Formula Rate Law puts 

ComEd in a financially advantageous position.  This proceeding should be used to ensure 

ComEd does not take advantage of their already lucrative position by saddling the ratepayers 

with rates that the record clearly reveals to be inconsistent with the law. 

 

II. PA 98-15 COMPLIANCE 
 
 A. Do the tariffs filed on May 30, 2013 by ComEd correctly calculate   
  interest on ComEd’s reconciliation balance as authorized by the   
  Public  Utilities Act? 
 
 ComEd’s arguments in support of grossing-up its weighted average cost of capital 

(“WACC”) for the impact of income taxes fail because the Company cannot deny that it applies 
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an inflated interest rate to its reconciliation balance not authorized by law.  ComEd itself admits 

that the Formula Rate Law does not expressly provide for a gross-up of its WACC.  ComEd Init. 

Br. at 4.  ComEd treats that absence of its desired calculation as license to search for its preferred 

result in speculations about legislative intent, instead of following the explicit language used by 

the General Assembly in the Formula Rate Law.  Where a legislative enactment provides an 

unambiguous directive, the law requires that the legislature’s words be given effect; searches for 

deeper -- or more advantageous -- meaning are not required or permitted.  Michigan Avenue 

Nat’l Bank v. County of Cook, 191 Ill.2d 493, 503-504 (2000); Ill. Graphics v. Nickum, 159 Ill.2d 

469, 479 (1994).   

Even though the Formula Rate Law provides the precise interest rate to be used, ComEd 

improperly pursues alternative meanings that drive up its revenue.  ComEd need not search for 

alternative meanings, however, since the Formula Rate Law, as amended, is clear in authorizing 

“interest calculated at a rate equal to the utility’s weighted average cost of capital approved by 

the Commission for the prior rate year.” 220 ILCS 5/16-108.5(d)(1) (emphasis added).  The 

words of the statutory provision at issue identify a specific number, for a mathematical 

calculation, and nothing more.  There is no need for speculation about how the General 

Assembly derived the number, the nature of utility reconciliation financing, or arcane tax 

questions.  There is no ambiguity to resolve because whether the legislature considered any or all 

of those topics, it resolved them all in the actual words of the statute.  The General Assembly 

specifically and explicitly directed the Commission to use an interest rate “equal to” ComEd’s 

WACC.   

ComEd, nonetheless, pursues alternative meanings.  ComEd justifies a gross-up arguing 

that “[t]there is nothing new or novel about WACC gross-ups,” even though the Formula Rate 
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Law amendments (a) use an interest rate, not a WACC, and (b) do not require or permit a gross-

up to the WACC rate.  ComEd Init. Br. at 3-4.  In any case, the Commission has consistently 

defined the term “weighted average cost of capital” over a period of almost three decades as: 

. . . the sum of the cost of the components of the capital structure, i.e., 
debt, preferred and preferenced stock, and common equity, weighted 
by their relative proportions in the capital structure. 
 

Commonwealth Edison Company, Dkts. 87-0427; 87-0169, 88-0189; 88-0219, (Cons.), Order, 

Dec. 30, 1988, 1988 Ill. PUC Lexis 11 at 87; see also, Commonwealth Edison Company, Dkts. 

87-427, 87-0169 (cons.); 88-0189; 88-0219; 88-0253, on Remand, Order, March 8, 1991, 1991 

Ill. PUC Lexis 145 at 345.  The Commission’s definition of WACC does not include a gross-up, 

nor is a WACC gross-up provided for in the Formula Rate Law, as amended.   

Because the statute requires that interest on the appropriate reconciliation balance be 

“calculated at a rate equal to the utility’s weighted average cost of capital,” (220 ILCS 5/16-

108.5(d)(1) (emphasis added)), whether WACC gross-ups “have been used... for decades” 

(ComEd Br. at 4) is irrelevant.  The Commission is not constructing a WACC on its own; it is 

applying an interest rate explicitly required by law, one that is equal to, not in excess of, 

ComEd’s WACC.  In addition, presumably, the legislature is aware of the Commission’s 

historical practices regarding interest rates.  Yet, when it amended the Formula Rate Law to 

clarify the appropriate reconciliation interest rate, it did not add “grossed-up for the effect of 

income taxes.”  The statute includes no gross-up provision, and the Commission’s own definition 

of WACC also includes no mention of a gross-up.  There is no basis for ComEd’s gross-up of the 

mandated interest rate, which practice creates an interest rate that is not equal to the WACC, but 

greater than the WACC. 
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ComEd spends pages of its brief arguing that the legislature intended something other 

than what it plainly said.  The plain language of the statute makes clear that the WACC is the 

specific number to be used in the mathematical calculation of the interest on the reconciliation 

balance.  The intent of the legislature is clearly expressed in Section 16-108.5.  There is no 

ambiguity.  Consequently, no further exploration of legislative intent, to determine the General 

Assembly’s thinking before it settled on the interest rate specified, is necessary.  Ill. Graphics v. 

Nickum, 159 Ill.2d 469, 479 (1994).  ComEd’s interpretation of the statute allows the utility to 

use an interest rate in excess of -- not equal to -- its WACC.  ComEd’s inconsistent interpretation 

of plain statutory language requires the Commission to violate the General Assembly’s clear 

direction to calculate the interest “at a rate equal to” the WACC. 

The resolutions cited by ComEd contain the General Assembly’s explanation of its 

disagreement with the bases of the Commission’s previous order that interest be calculated at 

ComEd’s short-term debt rate.  Senate Resolution 821, 97th General Assembly, at 2-3; House 

Resolution 1157, 97th General Assembly, at 2 (both stating that “[s]uch interest is intended to be 

set at the utility’s weighted average cost of capital”).  The General Assembly then explicitly 

stated the interest rate it determined appropriate after its own deliberation – a rate equal to a 

utility’s WACC.  Inquiry into legislative intent when the language is clear is not necessary, and it 

is not permitted.  Nickum, 159 Ill.2d at 479.  The proper first step of statutory construction is to 

“always begin with the language of the statute which is the most reliable indicator of legislative 

intent.”  People v. Marshall, 242 Ill. 2d 285, 292 (2011) (internal quotations omitted).  Here the 

statutory language is clear; the interest rate is to be an interest rate equal to the WACC, not in 

excess of the WACC and no gross-up is authorized. 



7 
 

 ComEd also argues that it will not be made whole unless its WACC (not an interest rate) 

is used.  The General Assembly concluded otherwise.  In addition, ComEd’s current position 

contradicts its previous arguments about this issue.  Only one year ago, ComEd argued that the 

interest rate on the reconciliation balance must be set at a rate equal to its WACC because the 

WACC is what ComEd actually pays the capital markets for the use of money when it is forced 

to carry the cost of the reconciliation balance due to an underestimate of costs.  ICC Docket No. 

11-0721, Order on Reh’g at 26 (Oct. 3, 2012).  ComEd argued  

only an interest rate equal to its weighted average cost of capital (“WACC”) will 
account for the time value of money... the WACC is what it actually pays the 
capital markets for the use of money when it is forced to carry the cost of the 
reconciliation balance due to an underestimate of its costs.  The WACC also reflects 
the value ComEd receives from the use of the money when it has overestimated its 
costs.   
 

Id. (emphasis added).  The absence of a gross-up hardly seems an “oversight” -- as ComEd now 

asserts.  ComEd Br. at 9.  Also absent from ComEd’s argument a year ago is the recent effort to 

transform an interest rate into a rate of return.  Indeed, the only other utility operating under the 

Formula Rate Law, Ameren Illinois, has not proposed an interest rate on its reconciliation 

balance equal to its WACC grossed up for taxes.  AG Ex. 1.0 Rev. at 8:172-182. 

 The passage of PA 98-15 gave ComEd exactly what it stated it wanted– an interest rate 

equal to the Company’s WACC.  But now, suddenly, the WACC alone will leave ComEd 

“unable to recover or refund its full carrying costs related to reconciliation.”  ComEd Init. Br. at 

5.  Despite ComEd’s success in getting PA 98-15 passed, which changed the interest rate applied 

to the reconciliation balance to equal its WACC, ComEd now argues that interest at the WACC 

rate alone is not really what the Formula Rate Law intended to implement.   

 Even assuming the statute was not as crystal clear as it is, ComEd’s arguments fail on the 

merits: ComEd has not shown that it will not be made whole with an interest rate equal to the 
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WACC.  A perfect projection of ComEd’s projected revenue requirement (as if actual cost 

information were known at the time) would result in a zero reconciliation balance, giving 

ComEd one WACC return on all investment and financing.  ComEd’s approach would have the 

Commission impose a second WACC to “make it whole.”  The statutory interest rate is just 

interest -- not another return on an amount that already gives ComEd its authorized return on 

investment.  Staff concurs: “The Act does not provide for earnings or return on the reconciliation 

balance.  Rather, the Act explicitly provides for the calculation of interest at a prescribed interest 

rate.”  Staff Init. Br. at 5.   

 Moreover, as explained in the CCI Initial Brief, income tax impacts need not be 

considered in determining the appropriate interest rate on the reconciliation balance in this case.  

The interest ComEd receives on the reconciliation balance compensates the Company for the lost 

time value of money as a result of under-collecting in 2012.  CCI 1.1 at 4-5:66-69.  Interest 

expense incurred by a business is fully deductible in determining taxable income and therefore 

has no net tax impact.  AG Ex. 3.0 at 2:34-37.  The taxable income resulting from incurring and 

then recovering interest at a rate equal to the WACC would be zero.  Id. at 2:37-40.   

 ComEd’s proposal to earn a grossed-up WACC on the reconciliation balance is contrary 

to the specific language of the EIMA and is inappropriate for ratemaking purposes.  The 

Commission should calculate the interest on the net-of-tax reconciliation balance at a rate “equal 

to” the Company’s WACC – not a grossed up WACC – and should direct ComEd to amend its 

formula rate filings accordingly. 
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 B. Do the tariffs filed on May 30, 2013 by ComEd correctly calculate the Section 
 16-108.5(c)(5) return on equity (“ROE”) collar as authorized by the Public 
 Utilities Act? 

 
CCI have already refuted the thrust of ComEd’s defense of its methodology for 

calculating the ROE collar in their Initial Brief and will not repeat those arguments here.  Suffice 

it to say, while ComEd may feel certain about the supposed, implied statutory mandate to use 

year-end rate base to measure its earnings for purposes of the ROE collar, the Company is 

nonetheless imputing language into the statute that does not exist.2  As clear and unambiguous as 

the statute is in certain places, e.g. with requiring the interest on the reconciliation balance to be 

calculated at a rate equal to the WACC (though, oddly, ComEd sees ambiguity there, where there 

is none), it is silent with regard to the rate base measurement to use in the calculation of the ROE 

collar adjustment.  The silence of EIMA is clear in ComEd’s lengthy and convoluted statutory 

construction and legislative history arguments attempting to convince the reader that the General 

Assembly meant to say “year-end” in Section 108.5(c)(5).   

ComEd goes too far in boldly claiming that “PA 98-0015 superseded prior rulings on this 

subject, and clearly established that the year-end rate base is the only permissible rate base to use 

when calculating the applicable revenue requirements and reconciliation.”  ComEd Init. Br. at 

12, citing ComEd Ex. 3.0 at 3:68-69.  When the General Assembly enacted PA 98-15, it had the 

opportunity to “fix” what ComEd claimed was broken.  It could have, but did not, specify how to 

measure the ROE for purposes of calculating the collar adjustment.  EIMA says what it says, no 

more no less.  Now, however, ComEd claims – yet again – that the General Assembly’s intent 

must be interpreted because the language does not explicitly support its position.  The revisions 

to EIMA regarding the requirement to use year-end capital structure, as specified in Section 

                                                 
2 Commission Staff obviously do not believe this issue to be clear-cut, as they recommended this Investigation 
address the issue, and the Commission itself thought it prudent that it should examine the issue as well.  
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108.5(c)(2), and regarding determination of the prior rate year’s actual revenue requirement 

using year-end rate base, as specified in Section 108.5(d)(1), for example, should not be read to 

extend to a requirement to use year-end rate base as a component of the ROE collar calculation.  

If the General Assembly had intended that to be the case, it could have amended that language 

also – clearly the General Assembly understood the significance of the term “year-end”.  It is 

significant that the legislature chose not to use that term to describe the ROE collar. 

Putting aside issues of statutory construction, the record in this proceeding supports the 

methodology of calculating the ROE collar recommended by CCI and the AG.  Applying the 

common equity ratio to the average rate base produces a dollar balance that correctly represents 

the actual capital supplied by equity investors to support the Company’s rate base over the 

course of the year for which the ROE is being calculated.  AG Ex. 2.0 at 4:80-90.  The net 

income used in the ROE calculation is the income earned over the course of the year, not the 

annualized net income being earned at the end of the year.  Id.  This methodology is consistent 

with the Act’s requirement that only the participating utility’s actual, prudently-incurred costs 

are recoverable.  220 ILCS 5/16-108.5(c)(1).  The ROE collar provision is meant to protect 

ratepayers from the rate shock that would occur if ComEd’s earnings surpass the collar amount 

of 50 basis points, while simultaneously protecting ComEd from earning under that 50 basis 

point collar.  The common equity balance used in the denominator of the ROE calculation should 

be the average balance of common equity over the course of the year, because that amount 

represents ComEd’s actual costs.  AG Ex. 2.0 at 4:80-90.  In times when the common equity 

balance is growing, as is likely to be the case given the extraordinary investment required under 

EIMA, using the end of period balance of common equity will understate the actual ROE earned 

on common equity provided by investors over the course of the year.  Id.  This result is patently 
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unfair to ratepayers.  Mr. Effron’s proposal ensures that only the actual capital invested in the 

enterprise over the period for which the return is calculated is recovered from ratepayers.  AG 

Ex. 4.0 at 2:33-38. 

ComEd does not argue that the year-end rate base is an accurate measure of the 

investment it dedicated to providing service, only that (in its view) the specification of a year-end 

rate base for purposes of determining the reconciliation balance is required by PA 98-15.  See 

ComEd Init. Br. at 12-14.  The latter distinct process is not defined by a provision amended by 

PA 98-15.  There is no dispute that the reconciliation process addresses only revenue 

requirements, with no consideration of the actual amounts ComEd collects.  That function is left 

to the ROE collar calculations.  The ROE collar has a different focus than the calculation of the 

reconciliation balance.  Regardless of the size or accuracy of ComEd’s statutorily computed 

revenue requirement, the ROE collar looks only at the ratio of ComEd’s actual earnings to its 

equity investment – a calculation that does not implicate the year-end rate base specification of 

PA 98-15.   

Further, it is not Mr. Effron’s proposal that would require the Commission to disregard 

Commission-approved tariffs and formula, (ComEd Init. Br. at 16), but rather ComEd’s proposed 

ROE collar calculation that would require the Commission to change a previous determination 

without factual or legal support.  As pointed out above, ComEd cannot use the Commission’s 

approval of ComEd’s calculations in its Docket No. 13-0386 filing as a defense to reversing the 

Commission’s previous findings regarding the calculation of the ROE collar.  The Commission 

initiated this docket with the express intent of reviewing certain aspects of the tariff filing made 

in that docket and to determine whether ComEd’s May 30, 2013 tariff filing is in compliance 
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with the law.  The Commission’s Initiating Order notes the Commission’s authority to “rescind, 

alter or amend its order in Docket No. 13-0386,” pursuant to Section 10-113(a) of the PUA.   

Staff acknowledges that the “Act does not specifically prescribe use of either average or 

year-end rate base for purposes of the ROE calculation.”  Staff Init. Br. at 10.  Thus, Staff 

acknowledges that the Commission must make this determination.  Nonetheless, Staff chooses to 

accept ComEd’s argument that the statute meant to say year-end, because year-end is the only 

rate base measurement “specifically described elsewhere in Section 16-108.5 of the Act.”  Id.  In 

accepting ComEd’s approach using year-end rate base in the ROE collar adjustment, Staff’s 

main argument is simply that year-end is the only one specifically mentioned in other parts of the 

statute.  This reasoning is an insufficient basis on which to reverse a previous Commission 

determination to use average rate base for purposes of this calculation.  The Commission is 

capable and willing (having already done so) to determine the rate base that is consistent with its 

Article IX duties and standards to produce just and reasonable rates that recover ComEd’s actual 

costs.  The collar calculation is the only assessment of whether the amount ComEd collected 

equaled (within the statutorily allowed variance) its actual costs.   

With respect to the merits of Mr. Effron’s proposal to use average rate base in the ROE 

collar calculation, ComEd claims this approach would produce a “mismatch” when calculating 

ComEd’s earned ROE, and that this approach would artificially inflate the earned ROE.  ComEd 

Init. Br. at 14.  AG witness Effron demonstrated, however, that a mismatch only occurs under 

ComEd’s methodology.  Using year-end rate base tends to artificially deflate the calculated 

earned ROE.  Mr. Effron demonstrated that Ms. Brinkman’s reasoning is wholly circular: the 

only reason that the earned ROE is “artificially inflated” in her example is that it is compared to 

the ROE calculated using a year-end rate base.  AG Ex. 4.0 at 3:47-48.  Mr. Effron demonstrated 



13 
 

that the calculation of the participating utility’s returns for purposes of the ROE collar 

calculation should reflect the actual capital invested in the enterprise over the period for which 

the return is calculated.  Id. at 2:36-38.  The best measurement of ComEd’s actual costs is its 

average rate base, because it best represents the capital deployed to earn income over the course 

of the year.  Id. at 3:48-50.  This is precisely what the Commission previously concluded – prior 

to the 2013 amendments to EIMA – regarding the calculation of ComEd’s revenue requirement 

and the ROE collar.  See, e.g., Docket No. 12-0321, Order of December 19, 2012 at 4, Schedule 

FR A-3.  This determination should not be altered because the amendments to EIMA did not 

change Section 16-108.5(c)(5), and thus the Commission’s previous determinations regarding the 

ROE collar calculation should be affirmed. 

If ComEd’s changes to the calculation of the ROE collar from average rate base to year-

end rate base are left unaltered, ComEd will collect revenues that do not reflect the Company’s 

actual costs, resulting in rates that are not just and reasonable under Sections 9-101 and 16-

108.5(c) of the PUA.  CCI join the AG in recommending that the Commission require ComEd to 

use average year rate base in the calculation of the ROE collar.  

 

 C. Do the tariffs filed on May 30, 2013 by ComEd correctly reflect the 
 appropriate tax treatment in calculating interest on the reconciliation 
 balance in the formula rate tariff as authorized by the Public Utilities Act? 

 
ComEd’s discussion of the appropriate reconciliation balance, on which interest must be 

calculated, suffers from several fatal flaws.  First, ComEd argues that the CCI and AG proposal 

to allow ComEd to recover interest on only its actual cash investment in the reconciliation 

balance (i.e. the net-of-tax balance) “is inconsistent with and violates the existing formula and 

would result in a reconciliation balance dramatically different from that specified by the 
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formula’s calculations.”  ComEd Init. Br. at 17.  It is telling that ComEd must rely on its own 

modifications to “the formula” made in Docket No. 13-0386 – changes that are explicitly under 

investigation in this docket – rather than what is required by the Act.  The language of the 

Formula Rate Law does not prescribe how the reconciliation balance (on which interest is 

calculated) should be determined.  That determination must be made by the Commission, on the 

basis of the provisions of the PUA, including the Formula Rate Law.  The Commission has 

undertaken that specific task in this proceeding, contradicting ComEd’s assumption or argument 

that the issue is settled.   

Second, ComEd argues that the reconciliation amount produces no current cash benefit 

because it is not recovered until a year later.3  ComEd Init. Br. at 18.  That argument fails to 

acknowledge that, although the reconciliation amount has not yet been recovered from 

ratepayers, ComEd has realized tax savings due to higher tax deductions.  In addition, the 

accumulated deferred income taxes (“ADIT”) related to the reconciliation balance are, in fact, 

already recorded on ComEd’s books and must be acknowledged.   

i. “The Formula” vs. The Statutory Language 

ComEd argues that the CCI and AG proposals to calculate interest only on the net-of-tax 

reconciliation balance violate the existing formula.  ComEd Init. Br. at 17.  The existing 

“formula” to which ComEd refers is its own schedules and templates – not the Formula Rate 

Law.  ComEd created what it refers to as the formula, and that formula – specifically, the 

appropriate tax treatment in calculating interest on the reconciliation balance – is under 

investigation in this docket.  The Commission should take this opportunity to correct ComEd’s 

improperly-calculated “formula.” 

                                                 
3  ComEd’s cash  accounting focus appears to liken the utility to a cash basis taxpayer, like ratepayers, instead of an 
accrual basis corporate taxpayer operating under the year-by-year cost determination and recovery scheme of the 
Formula Rate Law.   
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Staff argues that the proposals of CCI and the AG, regardless of their merits, should be 

rejected because Section 15-108.5(d)(1) of the Act does not specify that the reconciliation 

amount should be reduced by ADIT.  Staff Init. Br. at 12.  Staff concludes that the Commission 

should, therefore, ignore its obligation to determine (in the reconciliation) ComEd’s actual costs 

in a manner consistent with the PUA standards and Commission practices used to determine 

ComEd’s projected costs.  Staff’s only articulated grounds for rejecting the proposal of Mr. 

Gorman and Mr. Brosch are its flawed interpretation of the statute.   

Staff’s position in this case stands in contrast to its position in the Rehearing of ComEd’s 

initial formula rate setting docket, ICC Docket No. 11-0721.  In that case, Staff’s position was 

that the interest rate should be calculated on a net of tax basis.  ICC Docket No. 11-0721, Final 

Order on Reh’g (Oct. 3, 2012) at 28.  Staff’s position, taken on the merits of the adjustment, was 

correct in that case.  Staff’s legal interpretation of the statute in the instant case is not. 

ComEd additionally asserts that the Commission previously “rejected” the CCI and AG 

proposal.  ComEd Init. Br. at 17.  As noted in CCI’s Initial Brief, in ICC Docket No. 11-0721, 

AG witness Mr. Brosch raised concerns about the issue of the reconciliation balance that is 

allowed to earn interest, but the Commission did not make a definitive ruling in that case, citing 

concerns about the completeness of the record.  ICC Docket No. 11-0721, Final Order (May 29, 

2012) at 167.  The Commission would be well within its discretion to reconsider the issue based 

on this record, which contains compelling evidence that only a net-of-tax reconciliation balance 

is appropriate. 

ii. ComEd Has Already Received a Tax Benefit 

ComEd next argues that, because the reconciliation amount is not recovered by the utility 

until a later year, it produces no cash benefit and there is nothing against which to “net” the 
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deferred taxes.  ComEd Init. Br. at 18.  That is simply incorrect.  ComEd acknowledges that 

deferred taxes related to the reconciliation balance currently exist.  Id. at 17.  ADIT deferrals 

represent cash income-tax costs that ComEd has avoided.  AG Ex. 3.0 at 14:305-15:318.  ComEd 

has received a cash benefit through the deferral of otherwise-payable income taxes.  ComEd 

incorrectly assumes that a “cash benefit” can only be in the form of revenues from ratepayers.   

The Commission has long recognized the cash benefit of ADIT to utilities, which is why 

it regularly reduces utilities’ rate bases for the effect of ADIT.  ComEd alleges that the deferred 

taxes at issue here are “different” from “typical” ADIT because “typical” ADIT relates to rate 

base investments.4  ComEd Init. Br. at 18.  That is a meaningless distinction.  The benefit (the 

deferral of the payment of taxes) that ComEd receives from the deferred taxes related to the 

reconciliation balance is just as real as the benefit ComEd receives from so-called “typical” 

ADIT.   

 In addition, ComEd realized a cash benefit through tax savings in 2012 due to the higher 

than anticipated costs it was able to deduct from its income tax payments. CCI Ex. 2.0 at 3:45-

48.  These tax savings reduce the net cash investment ComEd has in the reconciliation balance.  

Id. at 3-4:56-62.  As a result, these tax savings should be reflected as a reduction to the 

reconciliation balance upon which interest is calculated.  This is correctly accomplished by 

reducing the reconciliation balance on which interest is calculated by the income tax rate.  

iii. Conclusion 

Each of the arguments ComEd makes in an effort to resist the reduction of the 

reconciliation balance on which interest is calculated to reflect the net-of-tax cash investment in 

that reconciliation balance are meritless.  The Commission should only allow ComEd to collect 

                                                 
4 ComEd’s admission is a telling reminder that its application of a grossed-up WACC – as might be done for rate 
base – is wholly inappropriate for interest on a reconciliation adjustment that even ComEd distinguishes from its rate 
base investment. 
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