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Commonwealth Edison Company (“ComEd”) files with the Illinois Commerce 

Commission (“Commission”) this Response to the Administrative Law Judge’s (“ALJ”) October 

23, 2013 Ruling titled “Notice of Administrative Law Judge’s Ruling and Notice of Continuance 

of Hearing” (the “ALJ Ruling”).  For its Response, ComEd states:  

I. INTRODUCTION AND SUMMARY 

On October 18, 2013, the Staff of the Commission (“Staff”) filed a Motion to Reconsider 

the ALJ’s Ruling dated October 3, 2013 (“Motion to Reconsider”) denying efforts to stay this 

Docket pending the resolution of the pending appeal of the Commission’s final Order in 

Commonwealth Edison Co., Docket No. 11-0558 (June 5, 2013).  The Ruling on Staff’s Motion 

to Reconsider states: 

Staff or any other party has 14 days from the date of this ruling to a) explain the 
legal effect of the fact there is no stay order in docket 11-0588; and b) explain 
the legal effect of the case law setting forth standards regarding motions for stay 
orders upon the issue here.  (See, e.g., Certain Underwriters at Lloyd’s, London 
v. Boeing Co., 385 Ill. App. 3d 23, 36, 895 N.E.2d 940 (1st Dist. 2008), setting 
forth the well-established rule of law that a moving party for a stay order must 
prove by clear and convincing evidence that a stay of a proceeding outweighs 
the potential harm to the party against whom it is operative). 

ALJ Ruling, p. 1 (Oct. 23, 2013).   
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ComEd respectfully submits that a stay of Docket No. 11-0588 (“11-0588”) is not a 

prerequisite to a stay of this proceeding.  To the contrary, this proceeding should be stayed 

because 11-0588 is not stayed.  As a result, the applicability of Section 16-125(e), as decided in 

11-0588 is now under review by, and will be decided by, the Appellate Court.  Moreover, the 

Certain Underwriters standard cited in the ALJ Ruling, which applies to discretionary equitable 

stays, does not apply here.  Where an automatic stay applies, the common law rules do not.   

II. FACTUAL AND PROCEDURAL BACKGROUND 

Among the claims at issue in this Complaint is the question of whether damages can be 

recovered as a result of interruptions occurring on July 1, 2011 and July 11, 2011.   

Whether an interruption occurred that triggered potential liability under Section 16-

125(e) and, if so, whether a waiver of such liability applies, are questions determined for all 

customers in the 16-125(e) “waiver” proceeding.   Any customer is permitted to intervene in that 

proceeding, but the findings are binding on ComEd and all its customers.  With respect to both 

the July 1, 2011 and July 11, 2011 storms, that proceeding was 11-0588.   

On June 5, 2013, the Commission entered its final Order in 11-0588.  That Order granted 

ComEd a waiver of all potential liability related to the July 1, 2011 storm, and a waiver with 

respect to all but approximately 34,559 customers affected by the July 11, 2011 derecho.  ICC 

Order, Dkt. No. 11-0588 at 29-30.  No party has appealed the waivers that were granted, but 

ComEd has appealed both the finding that Section 16-125(e) applied in the first place and the 

denial of the waiver as to the 34,559 customers for damages flowing from the July 11, 2011 

weather systems.   
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III. THIS DOCKET MUST BE STAYED 

Section 16-125, the Commission’s Rules, and ComEd’s Commission-approved claims 

procedure1 establish a detailed procedural process for handling Section 16-125(e) claims.  The 

law requires that individual claims and complaints, such as Mr. Davis’, be automatically stayed 

during the pendency of a waiver appeal.  That stay is not predicated, nor does it require, that the 

waiver proceeding (here, 11-0588) be stayed; to the contrary, the purpose of the automatic stay 

of the individual complaints is to permit the waiver proceeding, including any appeals, to 

proceed and conclude.    

A. The Law Requires this Proceeding be Automatically Stayed 

The Illinois Administrative Code (the “Code”) requires that individual customer 

complaints like Mr. Davis’ “shall be stayed pending disposition of [the waiver] proceeding and 

appeals thereof.”  Section 411.220(c) states, in sum, that: 

Informal and formal complaints pursuant to the Commission’s Rules of 
Practice (83 Ill. Adm. Code 200) brought by affected customers and units of 
local government shall be stayed pending disposition of this proceeding and 
appeals thereof …. 

83 Ill. Admin. Code §411.220(c) (emphasis added).   

The stay imposed by this provision is mandatory.  It does not require – or authorize – any 

balancing of the facts or equities in the individual case.  Rather, based on the overall conclusion 

by the Commission that absent such stays, the regulatory scheme will not function, it simply 

directs that a stay issue. 2   

                                                 
1 On April 12, 1999, the ICC approved ComEd’s administrative procedure required by Administrative 

Code Section 411.230(a) (“the Claims Procedure”).  Commonwealth Edison Co., Petition No. 99-0022, 1999 WL 
33914664 (ICC Apr. 12, 1999).   

2  An analogous stay applies to ComEd’s own consideration of individual claims not yet filed with the 
Commission.  ComEd’s Commission-approved Claims Procedure provides in pertinent part that: 
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The clear language of this rule must be given effect as written.  Hadley v. Illinois 

Department of Corrections, 224 Ill. 2d 365, 371 (2007); GMC v. State Motor Vehicle Review 

Board, 224 Ill. 2d 1, 13 (2007).3  Neither the ALJ nor the Commission may read into that rule 

additional exceptions, limitations, or conditions not present in the language of the rule itself.  

Lawrence v. Regent Realty Group, 197 Ill. 2d 1, 10-12 (2001). 

B. The Stay of this Proceeding is Not Governed by the Common Law Stay 
Factors 

The ALJ Ruling asks the parties to address how this stay relates to the standards 

applicable to a discretionary, equitable stay, citing Certain Underwriters at Lloyd’s, London v. 

Boeing Co., 385 Ill. App. 3d 23, 36 (1st Dist. 2008).  The answer is that it does not.  The rule 

discussed in the ALJ Ruling and in Certain Underwriters applies to requests for equitable stays 

made based on particular facts in a particular case.  That rule has not been applied – and does not 

apply – to automatic stays where the balancing has been performed legislatively and the stay is 

mandatory.   

Granting automatic stays without application of the common law test are commonplace.  

For example, when a party files for bankruptcy protection, claims pending against the debtor are 

                                                                                                                                                             
Until such time as the Commission finds that the Company is entitled to a waiver of liability under 
Section 16-125(e) … and this finding or determination is not appealed or is upheld on appeal, 
the Company will, in accordance with 83 Illinois Admin. Code Section 411.230(a)(4), stay all 
pending claims subject to the application for a waiver or a determination of no liability. 

* * * 
Moreover, also in accordance with 83 Illinois Admin. Code 411.230(a)(4), upon a determination by 
the Commission that the Company is not entitled to a waiver of liability under Section 16-125(e) … 
which determination is not appealed or is upheld on appeal, the Company will lift any stay 
applicable to the request for a waiver or a determination of no liability and notify … customers, if 
any, whose administrative claims were either previously denied or stayed by the Company on the 
grounds that the Company believed it was entitled to a waiver of liability or a determination of no 
liability.  The Company will then proceed to a determination of the claims on the merits.   
 
3  Administrative rules and regulations have the force and effect of law, and are construed under the same 

standards as statutes.  City of St. Charles v. Ill. Labor Rels. Bd., 395 Ill. App. 3d 507, 509 (2nd Dist. 2009); citing 
People ex. Rel. Madigan v. Illinois Commerce Comm’n, 231 Ill. 2d 370, 380 (2008).   
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(with few exceptions) automatically stayed.  11 U.S.C. §362(a).  No individual showing of 

hardship or balancing of the equities is required.  Rather, the policy determination that 16-125(e) 

customer complaints should be stayed pending appeal was already made at the legislative level.  

The courts will, and in fact must, respect and implement that determination.  Stays are not 

subject to re-examination under the common law standard for equitable stays. 

Similarly, after a money judgment is awarded by an Illinois Circuit Court, Supreme Court 

Rule 305(a) provides that the judgment debtor can obtain an automatic stay of the enforcement 

of that judgment as a matter of right.  That rule provides, in pertinent part, that:  

The enforcement of a judgment for money only, or any portion of a judgment 
which is for money, shall be stayed if a timely notice of appeal is filed and an 
appeal bond or other form of security … is presented to, approved by and filed 
with the court within the time for filing the notice of appeal …. 

While the notice of appeal does not itself trigger a stay, the appeal will operate as a stay if the 

conditions set forth in the rules of practice are met.  Steinbrecher v. Steinbrecher, 197 Ill. 2d 514, 

528 (2001); People v. Cooper (In re Tekela), 202 Ill. 2d 282, 288 (2002).  Similar stays are also 

imposed under state law in various other types of cases.  See, e.g., Illinois Dissolution of 

Marriage Act, 750 ILCS 5/501.1 (providing for “a dissolution action stay ... against both parties 

and their agents and employees ....”).   

Here, like in bankruptcy, the Commission has decided that an automatic stay of pending 

16-125(e) complaints is necessary in order to “prevent[] a chaotic and uncontrolled scramble … 

in a variety of uncoordinated proceedings,” and to provide an “orderly” process to resolve the 

complaints as a whole.4  Thus, once a showing is made that an individual complaint raises a 

                                                 
4 See In re Wedtech Corp., 87 B.R. 279, 289 (1988); In re Holly’s, Inc., 140 B.R. 643, 685-86 (1992), citing 

Holtkampv. Littlefield (Matter of Holtkamp), 669 F.2d 505, 508 (7th Cir. 1982); Chicago Wirly, Inc. v. Amy Rite 
Elec. Co., Inc. 304 Ill. App. 3d 641, 644 (1st Dist. 1999). 
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potential Section 16-125(e) interruption claim and a waiver proceeding in which questions of the 

applicability of Section 16-125(e) and/or waiver remains open, at the Commission or on appeal, 

the right to a stay is established.  As with other statutory stays, the standards applicable to an 

equitable stay do not come into play. 

C. The Law Does Not Require a Stay Order in the Waiver Proceeding   

Nothing in the law requires or even suggests that a stay should be issued in a waiver 

proceeding pending a final appellate ruling on the waiver docket.  Indeed, to require a stay of 11-

0588 as a prerequisite to staying this case would be both counterproductive and nonsensical.  The 

purpose of a stay here is to allow the general questions of applicability of Section 16-125(e) and 

waiver to be decided before proceeding with the individual complaints.  If the 11-0588 docket or 

its appeal were stayed, the final resolution of those general questions would be halted, not 

facilitated.   

The law requires that upon the appeal of a 16-125(e) waiver docket (e.g. 11-0588), all 

related claims and complaints are automatically stayed pending full disposition of the appeal.  

Indeed, the Commission could have easily added a sentence to any one of the applicable 

provisions indicating that “no 16-125(e) claim or complaint may be stayed during appeal of a 

waiver decision until the Commission has first entered a stay order in the waiver proceeding.”  

But it did not.   

IV. IMPORTANCE OF THIS DECISION 

The implications of this issue extend far beyond this case.  The Commission’s rules stay 

individual Section 16-125 claims pending appeal for good reason:  It is unfair and impractical to 

require thousands of customers to proceed with ICC litigation while an appeal of the underlying 

determination of potential liability is pending.  Opening the floodgates to an onslaught of 

individualized damage claims whose cause of action might soon be extinguished would be 
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nothing short of chaos.  The Commission’s resources would be overwhelmed by the waves of 

claims.  It is equally unreasonable to require customers to proceed with potentially expensive 

litigation when the question of liability remains uncertain.  Customers could devote considerable 

time and effort to a claim that would disappear as a result of the appeal.  Moreover, to preserve 

its underlying appeal, ComEd would be required to litigate every claim, and then appeal any 

result favorable to the customer, wasting administrative and judicial resources and customers’ 

and ComEd’s money.  That is precisely why the Administrative Code imposes an automatic stay 

in circumstances like this.   

V. CONCLUSION 

For all these reasons, all claims made in this proceeding relating to damages from the 

July 11, 2011 storm systems should be stayed.   

Dated:  November 6, 2013   Respectfully submitted, 

 
 

 /s/ Bradley R. Perkins 
One of its Attorneys  

  
Thomas S. O’Neill 
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
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Chicago, IL 60605 
thomas.oneill@comed.com 
 
Bradley Perkins 
Assistant General Counsel 
10 S. Dearborn, Suite 4900 
Chicago, IL  60603  
(312) 394-5400 
brad.perkins@exeloncorp.com 
 

Mark L. Goldstein 
Mark L. Goldstein, P.C. 
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Mundelein, IL 60060 
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