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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Rock Island Clean Line LLC    ) 

) 
Petition for an Order granting Rock Island     ) 
Clean Line LLC a Certificate of Public         )             
Convenience and Necessity pursuant to        ) 
Section 8-406 of the Public Utilities Act as a  )   Docket No. 12-0560 
Transmission Public Utility and to Construct, ) 
Operate and Maintain an Electric Transmission   ) 
Line and Authorizing and Directing Rock Island ) 
Clean Line Pursuant to Section 8-503 of the  ) 
Public Utilities Act to Construct an Electric  ) 
Transmission Line.     ) 
 

ILA REPLY TO STAFF RESPONSE TO MOTION TO STRIKE PORTIONS OF STAFF’S 
RESPONSE TO ILA’S RESPONSE TO ALJ’S RULING OF SEPTEMBER 17, 2013 

 
 The Illinois Landowners Alliance, NFP (“ILA”), pursuant to the Administrative 

Judge’s Ruling dated September 17, 2013, and pursuant to §200.190(e) of the Rules of 

Practice of the Illinois Commerce Commission (“Commission”), replies to the Staff of the 

Illinois Commerce Commission Response in Opposition to the Illinois Landowners 

Alliance’s Motion to Strike Portions of Staff’s Response to ILA’s Response to ALJ’s Ruling 

of September 17, 2013 (“ILA Reply”). In support of the ILA Reply, the ILA states as 

follows: 

 On October 1, 2013, ILA responded (“ILA Clarification”) to the Administrative Law 

Judge’s (“ALJ”) September 17 ruling requesting clarification as to which part of the 

Commission ILA was seeking to perform the consultation with the Illinois Department of 

Natural Resources (“IDNR”). In the ILA Clarification, ILA suggested that the Commission 

Staff is the appropriate division of the Commission to carry out the duty of the 

Commission to consult with the IDNR. The ILA then referenced the on-line source 
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document by which said consultation may be initiated, and then provided its reasoning 

and support for its suggestion that the Commission Staff carry out the Commission’s 

IDNR consultation on behalf of the Commission. See ILA Clarification, pp. 2-4.   

Staff filed its response, styled “Staff of the Illinois Commerce Commission 

Response to the Illinois Landowners Alliance’s Response Filed October 1, 2013,” on 

October 15, 2013 (“Staff Oct. 15 Response”). In the Staff Oct. 15 Response, the Staff 

stated ¶10 that it “reiterates and maintains its position in the Staff July 26 Response….” 

Staff then proceeded to re-argue its position on the underlying questions of whether the 

statutes at issue require the Commission to initiate a consultation with the IDNR, and 

whether the only procedural step available to the ILA is to bring a separate cause of 

action against the Commission (and likely each of the Commissioners) for a Writ of 

Mandamus. Staff’ re-argument of these underlying issues, which ILA contended went 

beyond the scope of the ILA Clarification which caused the ILA to file its Motion to 

Strike.  

On October 29, the Staff filed its response, styled “Staff of the Illinois Commerce 

Commission Response in Opposition to the Illinois Landowners Alliance’s Motion to 

Strike Portions of Staff’s Response to ALJ’s Ruling of September 17, 2013” (“Staff Oct. 29 

Response”). In ¶6 of the Staff Oct. 29 Response, the Staff cited two references that the 

ILA made in the ILA Clarification as opening the door for the Staff to argue, yet again, its 

position on the underlying issues. 

For the same reasons as it put forth in its Motion to Strike, the ILA asks the 

Commission to disregard ¶¶6-15 of the Staff Oct. 29 Response. In the event the 
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Commission, however, determines it appropriate to consider what the ILA asserts to be 

improper additional argument in the Staff Oct. 29 Response, the ILA responds briefly as 

follows. 

First, both statutes in question, the Illinois Endangered Species Protection Act 

and the Illinois Natural Areas Preservation Act, require “all agencies of State and local 

government” to engage in the required consultations with the IDNR when the threshold 

triggering actions are met. 520 ILCS 10/11(b); 520 ILCS 30/17. Any argument that the 

Commission is immune from these statutory requirements because §§8-406 and 8-503 

fail to expressly incorporate such provisions is plainly unfounded and illogical. Secondly, 

the Staff continues by arguing that the process involved with the consultation is 

“intricate” and burdensome. Staff Oct. 29 Response, ¶¶12-13. Without countering the 

Staff’s argument as to the intricacy and burden involved, the ILA asserts that, if the 

statutes on their face require consultation, then how simple or how intricate and 

burdensome the process may be is not relevant to the legal question of whether a 

statutory legal duty of consultation exists. 

Next, the Staff cites its involvement with routing and environmental issues in this 

proceeding. Staff Oct. 29 Response, ¶14. The Staff is a party and an advocate of its 

position on the merits of Rock Island Clean Line’s Petition in this proceeding, as of 

course is Rock Island. For the same reasons that the ILA set forth in Illinois Landowners 

Alliance Reply to Staff & Rock Island Regarding ILA’s Renewed Motion to Compel 

Consultation, filed July 31, 2013, the Staff’s actions outside of initiating a timely 



4 

consultation with the IDNR are insufficient to satisfy the statutory consultation 

requirement.  

Lastly, the Staff continues to assert that the ILA should not be allowed to assert 

its position via motion to the Commission, but rather should be forced to initiate a 

separate judicial proceeding in which it seeks a Writ of Mandamus in accordance with 

the Code of Civil Procedure. 735 ILCS 5/14-101, et seq. The import of Staff’s position on 

the procedural question is that anytime a party in a Commission proceeding seeks to 

have the Commission make a decision or take an action which the party believes should 

be made or taken, and if the Commission hesitates or fails to decide or act promptly, 

then that party’s only recourse is to file for a Writ of Mandamus. It is illogical, 

unreasonable, and a waste of resources to force the ILA down the route of mandamus. 

All the ILA is attempting to do here is to convince the Commission that it has a legal duty 

to consult with the IDNR; other parties do not agree and oppose ILA’s attempts. 

Opinions as to whether such a duty of consultation exists differ. Not only is a Writ of 

Mandamus an inappropriate procedural step to resolve the issue, the ILA would 

question whether, assuming a decision adverse to the ILA, whether mandamus would 

even then be available as a procedural step, or whether instead the appropriate step to 

challenge such an adverse ruling would be an appeal of the ruling. Illinois case law 

would suggest that a direct review via an appeal of an adverse administrative decision is 

the appropriate route. Kren v. Civil Service Comm’n of City of Springfield, 215 Ill.App.3d 

642, 574 N.E.2d 1289 (4th Dist. 1991). Mandamus is not a substitute for a direct appeal. 

Lara v. Schneider, 75 Ill.2d 63, 387 N.E.2d 660 (1979). 
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 WHEREFORE, for the foregoing reasons, the Illinois Landowners Alliance, NFP 

respectfully requests that the Commission strike ¶¶10 – 19 of the Staff Oct. 15 

response. 

Filed November 5, 2013. 

Respectfully submitted, 

      Illinois Landowners Alliance, NFP 
 
 

By: __________________________ 
Jonathan LA Phillips 
William M. Shay 
Its Attorneys 
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