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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
Illinois Commerce Commission  :   
On its Own Motion  :   
 :  Docket No. 13-0506 
 : 
Investigation of Applicability of   :    
Sections 16-122 and 16-108.6 of the  : 
Public Utilities Act : 
    

VERIFIED REPLY COMMENTS OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 

 

Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.800 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission” or “ICC”) (83 Ill. Adm. Code 200.800) and 

Section 10-101 of the Public Utilities Act (the “PUA” or “Act”), respectfully submits its 

Verified Reply Comments in the instant proceeding. 

I. BACKGROUND 

Please refer to Staff’s Verified Initial Comments filed in this proceeding on 

October 15, 2013.  On October 15, 2013, the following parties filed Initial Comments 

(“Comments”):  Staff, Ameren, ComEd, CUB, ICEA and CNT Energy.  This Reply 

follows. 

     

II. APPLICABLE LAW 

 

Section 16-122 provides: 

 

(a) Upon the request of a retail customer, or a person who presents verifiable 
authorization and is acting as the customer's agent, and payment of a reasonable fee, 
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electric utilities shall provide to the customer or its authorized agent the customer's 
billing and usage data.  

(b) Upon request from any alternative retail electric supplier and payment of a 
reasonable fee, an electric utility serving retail customers in its service area shall make 
available generic information concerning the usage, load shape curve or other general 
characteristics of customers by rate classification. Provided however, no customer 
specific billing, usage or load shape data shall be provided under this subsection unless 
authorization to provide such information is provided by the customer pursuant to 
subsection (a) of this Section.  

(c) Upon request from a unit of local government and payment of a reasonable fee, an 
electric utility shall make available information concerning the usage, load shape 
curves, and other characteristics of customers by customer classification and location 
within the boundaries of the unit of local government, however, no customer specific 
billing, usage, or load shape data shall be provided under this subsection unless 
authorization to provide that information is provided by the customer.  

(d) All such customer information shall be made available in a timely fashion in an 
electronic format, if available. 

 

220 ILCS 5/16-122. 

 

Section 16-108.6(d) provides in part that a participating utility’s AMI Plan is to secure 
the privacy of customer’s personal information. Section 16-108.6(d) describes “personal 
information” as “the customer’s name, address, telephone number, and other personally 
identifying information, as well as information about the customer’s electric usage” and 
requires electric utilities to secure the privacy of “personal information” as part of their 
Smart Grid Advanced Metering Infrastructure Deployment Plan. Section 16-108.6(d) 
prohibits the disclosure of such information by utilities for commercial purposes, except 
where authorized.  220 ILCS 5/16-108.6(d). 

 

III. REPLY COMMENTS 

A. Applicability of Section 16-122 

CNT Energy recommends that Section 16-122 be interpreted in a manner that 

maximizes customer benefits of an AMI-enabled grid.  (CNT Energy Comments, 2.) 

CNT Energy also states that “a restrictive reading of Section 16-122 will not allow 

utilities to share data among themselves to design or improve joint energy efficiency 

programs” or “us[e] actual building energy use data to perform quality control checks on 

buildings that undergo comprehensive energy efficiency retrofits under any future joint 
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electric/gas utility programs.”  (Id., at 9.)   While Staff certainly agrees that these 

programs are important,CNT Energy’s interpretation of the statute is unsupported.   

In accordance with the Act, “customer specific” and “personal information” is 

information about the customer’s use of and payment for electric utility services that is 

either expressly linked with a customer’s identify or that could, with reasonable effort, be 

linked to the customer’s identity.  Therefore, any data associated with a customer’s 

name, address, and social security number is customer specific information, just as 

usage data linked to the same identifying information would be customer specific 

information.  However, data associated with a customer’s zip code is (with possible rare 

exceptions) not customer specific information, because, unlike a name, address, or 

social security number, such information could not be individualized to one specific 

customer.  (Staff Comments, 5.)  Data at the individual customer level should be 

provided anonymously: (a) for a geographic area no more granular than a five-digit zip 

code plus the first two to four additional zip digits (“zip+2-4”); and (b) only when that 

geographic area has at least 30 customers of each type or class for which data is 

provided.  (Id., at 6.)  When the 30-customer limit is not met, the electric utility would 

provide the requesting party only data on the next higher zip code basis, subject to the 

same restriction.  Should the 30-customer condition still not be met, the electric utility 

should aggregate further using fewer digits of the zip code, and so on, until the condition 

is met.  If the condition cannot be met at the five-digit zip code level, no data for the 

impacted customers would be provided.   Id. 

CNT Energy states that some research questions require “that customer-

identified energy use data be merged with publicly available building characteristics 
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data such as that available from some county tax assessor’s office. To complete this 

merger, both datasets must include a common variable that is unique to the account 

and building. Most often, this is the address.” (CNT Energy Comments, 6.) While Staff is 

sympathetic to CNT Energy’s concernsSection 16-122 does not allow the utility to 

release customer specific usage data unless it is provided anonymously or the customer 

has provided consent. Not only is Section 16-122(a) clear that customer specific billing, 

usage, or load shape data cannot be provided unless a customer provides authorization 

but so are subsections (b) and (c) as well.  When interpreting a statute, “[t]he language 

of the statute must be given its plain and ordinary meaning …” People v. Pullen, 192 

Ill. 2d 36, 42, (2000)(emphasis added).   

CNT Energy states “reading Section 16-122 as an exclusive list of situations 

when data may be exchanged will eliminate important customer benefits created by 

EIMA, AMI meters, and the smart grid.”  (Id., at 5.)  On the contrary, reading Section 16-

122 and Section 108.5(d) as though they are not an exclusive list would lead to an 

absurd result.   

Under CNT Energy’s theory someone or some entity who is not acting as an 

agent for a customer, for example a customer’s neighbor, friend, or creditor, would be 

entitled to a customer’s information since nothing in Section 16-122 specifically 

addresses the release of such information to someone who is acting as a customer’s 

neighbor, friend, or creditor, and only addresses a retail customer or their agent, 

alternative electric suppliers and units of local government.  This cannot be what the 

legislature intended.  It would not make sense that the statute would put restrictions on 

agents, ARES, or units of municipal government but allow any other entity broad access 
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to information. Further, this interpretation ignores the plain language of Section 16-122 

(a) that customer information (customer’s billing and usage data) can only be released 

to a customer or a customer’s agent who presents verifiable authorization (220 ILCS 

5/16-122(a)).  The fundamental rule of statutory construction is to ascertain and give 

effect to the legislature’s intent.  Michigan Avenue National Bank v. County of Cook, 191 

Ill.2d 493, 503-504 (2000).  The best indication of legislative intent is the statutory 

language, given it plain and ordinary meaning.  Illinois Graphics v. Nickum, 159 Ill.2d 

469, 479 (1994).  Courts presume that the legislature did not intend an absurd, 

inconvenient, or unjust result.  Carver v. Sheriff of La Salle County, 203 Ill.2d 497 

(2003). 

  Like ComEd, Ameren generally interprets of Section 16-122 to mean that if 

information is “anonymous,” it is not customer-specific.  (Ameren Comments, 5.)  Staff 

agrees.  However, Ameren notes that there may be situations among large commercial 

or industrial classes where a customer’s load data is readily identifiable, due to their 

unique demands.  Id.  Like Staff, however, Ameren does not see such a problem in the 

context of residential and small commercial customers, which are the primary 

customers for whom this docket was initiated.      

 

B. Issue 2:  Identifying PTR customers 

Ameren stated that it interpreted issues 2 and 3 as asking the following question: 

“Absent a show of consent or authorization, may a utility disclose to a supplier 

information about customers not served by such supplier, but that would allow it to 

determine which identifiable customers receive Net Metering and/or Peak Time Rebate 

service?” (Ameren Comments, 6.) The question in front of the Commission, however, 
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should be: what type of customer consent is needed before the customer can be 

identified as a PTR or Net Metering customer? The answer is that persons not in 

possession of a customer’s account number should not be able to receive such 

information. Electric utilities should not be required to provide lists of customers that are 

PTR or Net Metering participants, as this would contravene Section 16-122. For 

example, outside of the requirements pursuant to Section 1-92 of the IPA Act (municipal 

aggregation) the utility should not be required to provide RESs with a list of customers 

that are on the space heat rate or with a list of customers that participate in the utility’s 

PTR program. (Staff Comments, 7.) 

Possession of a customer’s account number should be considered customer 

consent to receive certain information about such customer’s account. Similar to the 

electric utilities currently releasing certain characteristics of a class or group of 

customers, the electric utilities should not be barred from identifying whether a customer 

is a participant in the utility’s Peak Time Rebate (PTR) or Net Metering program.  For 

example, RESs in the possession of a customer’s account number are currently able to 

check whether a customer is on the utility’s space heat rate, whether a small 

commercial retail customer consumes less than 15,000 kWh annually, whether a 

customer lives in a single family or multi-family home, and so on.  
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C. Issue 3:  Identifying Net Metering customers 

See response to issue 2 above. 

 

D. Issue 4: RES access to its customers’ interval data for non-billing 
purposes 

 ICEA correctly states that Section 16-122(a) allows a RES to “obtain access to 

customer-specific billing and usage information when the ARES ‘presents verifiable 

authorization’ from the customer.” (ICEA Comments, 5.)  However, ICEA also argues 

that “submitting the customer’s account number to the utility’s web site satisfies the 

statutory requirement for ‘verifiable authorization.’” (Id., at 6.) ICEA states that a RES in 

the possession “of the customer’s account number and/or a customer supply contract 

should have access to the individual customer interval data recorded by a smart meter.” 

(Id., at 5.)  The Commission should not accept ICEA’s argument.   

First, Staff’s understanding is thatthe RES is not able to access a customer’s 

interval data recorded by a smart meter, or any usage data for that matter, without the 

customer’s account number. As result, Staff cannot agree with the notion the that 

providing the electric utility with a copy of the supply contract with the customer is 

sufficient for the electric utility to release the customer’s usage data. 

Second, Staff does not disagree with the statement that the RES should have 

access to the individual customer interval recorded by a smart meter. However, one of 

the following two conditions should be met before the RES is allowed to receive interval 

data recorded by a smart meter: (1) The RES has to have the interval usage data in 
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order to properly bill the customer; or (2) the RES has obtained proper customer 

authorization as described in Staff’s Comments.  (Staff Comments, 9.) 

 Specifically, there are two ways for RESs to obtain customer authorization to 

receive interval data from the utility.  The first is through its initial sign-up of the 

customer.  If a RES decides to go this route, the Commission should require RESs to 

disclose the authorization to receive interval data for non-billing purposes in the same 

prominent manner in which other crucial terms and conditions are required to be 

disclosed pursuant to Section 412.110 of the Commission’s Rules. 

If a RES did not prominently disclose the authorization to receive interval data 

when it originally signed up the customer, the Commission should require the RES to 

obtain separate, verifiable customer authorization before receiving interval data from the 

utility for non-billing purposes.  Such verifiable authorization should be obtained in a 

form or manner consistent with Section 2EE of the Consumer Fraud and Deceptive 

Business Practices Act, which describes the authorized types of obtaining customer 

consent to switch electric service providers and which is mirrored in Part 412. 

In other words, the RES may receive a customer’s interval data even when it 

does not need such data for billing purposes, but the Commission should reject ICEA’s 

suggestion that having the customer’s account number is sufficient for the electric utility 

releasing the non-billing interval data to a RES. ComEd correctly states that “treating 

possession of a customer’s account number as proof of that customer’s authorization is 

unlikely to meet today’s heightened concerns about customer privacy.”  (ComEd 

Comments, 9.)  
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ICEA states that once a customer “has a signed contract”, the customer “has 

provided customer authorization under both Sections 16-122 and 16-108.6.” (ICEA 

Comments, 10.)   The Commission should consider a signed contract as an insufficient 

condition. Because of the sensitive nature of interval data (whether it be 1-minute, 15-

minute, 30-minute, or hourly intervals), the Commission should require the prominent 

disclosure to the customer described above before allowing the electric utility to release 

customer interval data for non-billing purposes.  Again, Staff is not opposed to the 

release of interval data for non-billing purposes requires but Staff recommends 

additional safeguards in such a situation. 

ICEA further states that if a RES “requests customer specific non-billing interval 

data, it should be considered usage data under Section 16-122 and released by the 

utility when the customer’s account number is presented.” Id. The Commission should 

reject this interpretation if ICEA intends that usage data that is used for billing purposes 

should be considered billing data while usage data that is not used for billing purposes 

should be considered usage data.  Usage data is usage data and this fact does not 

change when the usage data is used for billing purposes. Again, Staff does not oppose 

the release of interval usage data for non-billing purposes. Staff simply recommends 

that the Commission  require prominent customer disclosure before a utility is allowed to 

release interval usage data for non-billing purposes.  

Notwithstanding the above, Staff does not agree with ComEd’s apparent notion 

that the Commission decide this issue on the perceived “development” of the market. 

(ComEd Comments, 9.) ComEd argues that “the retail market is far more developed 

today than it was at the onset of open access” and that “the need to incent market 
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development through less-stringent rules for access to customer information is much 

less that it was in years past.” Id.  Contrary to ComEd’s position, the level of customer 

switching is not relevant to arriving at the proper procedure for access to customer 

interval data for non-billing purposes. If that were a reason relied on by the Commission, 

one could reasonably argue that the procedure should be changed in the future if the 

level of customer switching changes again. Again, Staff’s recommendation is based on 

the notion that disclosing interval data for non-billing purposes requires prominent prior 

customer disclosure, and Staff’s recommendation is not dependent on the status of the 

market.  

Ameren unreasonably argues that a RES customer on its “Do Not Market List” 

would be prohibited from receiving additional offers from its existing RES. (Ameren 

Comments, 8.)  If such a strict interpretation of the “Do Not Market List’ would be 

adopted, it is difficult to imagine how a RES would even be able to present a simple 

renewal offer to its existing customers. The difficulty with Ameren’s position that the 

existing RES is prohibited from “marketing supply services other than those currently 

received by the residential customer” lies within defining which supply services should 

be considered “other than” those currently received by the customer. Is a supply service 

that has the potential for monthly rate changes “other than” a supply service where the 

rate is fixed for the duration of the contract? Staff does not recommend that the 

Commission be asked to make these types of decisions in this proceeding (or any other 

proceeding) in order to ascertain whether a RES has violated the letter and spirit of the 

“Do Not Market List.” Instead, a RES should be allowed to market services to its existing 

customers even if that customer is on Ameren Illinois’ “Do Not Market List.” 
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E. Additional Issue raised by ICEA: RES access to prospective 
customers’ interval data 

ICEA argues that if a RES has obtained a prospective customer’s account 

number, “the customer has provided authorization for the ARES to obtain individual 

usage and billing data including monthly summary and historical interval data (such as 

15 minute, 30 minute or hourly data depending on the utilities’ data gathering protocol at 

the time of collection) as well as billing and non-billing quality data.”  (ICEA Comments, 

11.)  The Commission should accept ICEA’s position that possession of the customer’s 

account number is sufficient for the utility to release historical monthly summary usage 

data to the requester. In fact, this is the practice today. However, as explained in Staff’s 

Initial Comments, and again above, the release of customer specific interval usage data 

requires more than the possession of the customer’s account number. Staff’s 

recommendation is the same for existing RES customers and prospective RES 

customers. 
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IV. CONCLUSION 

Staff recommends that the Commission approve Staff’s recommendations made 

herein.                          

Respectfully submitted, 
       __________________________ 

JESSICA L. CARDONI 
MICHAEL J. LANNON 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle, Ste. C-800 
Chicago, IL   60601 
Phone:  (312) 793-2877 
Fax:      (312) 793-1556 
E-mail:  jcardoni@icc.illinois.gov 

         mlannon@icc.illinois.gov 
 
       Counsel for Staff of the 
November 5, 2013     Illinois Commerce Commission 
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