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RESPONSE OF THE STAFF OF THE 

ILLINOIS COMMERCE COMMISSION TO THE  
MOTION OF AMEREN ILLINOIS COMPANY TO STRIKE 

PORTIONS OF THE REPLY BRIEF OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 

 

Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.190 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission” or “ICC”) (83 Ill. Adm. Code 200.190) and 

Section 10-101 of the Public Utilities Act (the “PUA” or “Act”) (220 ILCS 5/10-101), 

respectfully submits its Response to the Motion of Ameren Illinois Company (“Ameren” 

or “Company”) to Strike Portions of the Reply Brief (“RB”) of the Staff of the Illinois 

Commerce Commission (“Motion”) filed on October 23, 2013 in the instant proceeding. 

 

I. ARGUMENT 

A. Introduction 

Ameren’s untimely Motion has broad ramifications that may not be readily 

discernible.  At its essential core, Ameren seeks to suppress Staff’s administrative and 

legal rights to advocate its position in briefs.   
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Ameren is conflating non-legal opinion testimony with arguments in briefs.  As 

shown herein, Staff has based its arguments on record evidence and has advocated 

based on fact, law, and logical inferences.  Staff witness Ms. Pearce pre-filed her expert 

opinion testimony and was available for cross-examination.  Ms. Pearce’s expert pre-

filed testimony was admitted into the record with no objection.  Consequently, Staff may 

make arguments and offer the opinion of its advocates based upon the record evidence.  

There is no requirement that Staff’s arguments be identical to or mimic the record 

evidence.  Logic and reasoning are allowed in briefs. Ameren’s assertion that the 

arguments and opinion in Staff’s briefs amount to introducing new non-legal opinions 

into the record is incorrect. If Ameren believes that the arguments and opinions 

expressed in Staff’s brief are misguided, its recourse is not to attempt to strike those 

arguments, but to argue that such arguments are not persuasive.  

 

B. Staff Has the Right To Offer Opinion And Argument in Briefs 
 

83 Ill. Adm. Code § 200.800(a) provides that: “[s]tatements of fact in briefs and 

reply briefs should be supported by citation to the record.”  (83 Ill. Adm. Code § 

200.800(a) (emphasis added). Section 200.800(c) in fact allows a party to raise an 

argument in reply brief as long as that argument “is responsive to any argument raised 

in any other party’s or the Staff’s opening brief.”  83 Ill. Adm. Code § 200.800(c).  

Moreover, these arguments can properly be based on non-expert opinion. The rules do 

not require that Staff’s RB should be confined to using the language in pre-hearing 

testimony.   
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As will be demonstrated, Ameren’s argument that Staff’s new non-legal opinions, 

positions and analyses “should have been disclosed in testimony” cannot be supported 

in light of the content of Staff’s testimony and data request responses, and thus, 

Ameren’s argument should be ignored.  Staff presented its expert opinion on credit card 

purchases through its witness, Ms. Bonita Pearce, and the arguments in Staff’s RB are 

based on Ms. Pearce’s expert opinions, as presented in Staff Ex. 9.0, and Staff Ex. 

13.0, or on non-expert opinion. Ms. Pearce was available to Ameren for cross-

examination at the evidentiary hearing and, in fact, Ameren did cross Ms. Pearce. (Tr. at 

217-244, Aug. 27, 2013.)  Nothing discussed in Staff’s RB can be properly 

characterized as a “new” opinion, position, or analysis in this docket, and Staff is 

permitted to present arguments based on new non-expert opinions as well as the expert 

opinions in the record, should Staff decide to do so. 

Further, Ameren threatens that should the Commission rely on portions of Staff’s 

RB in question in its conclusion, then Ameren would have “grounds for reversal” of that 

Order. (Motion at 4.)  Staff would merely note that any Commission Order in the eyes of 

a losing utility constitutes “grounds for reversal.” 

Ameren argues portions of Staff’s RB cannot be considered by the Commission 

and should not be included in the final order in this proceeding. (Motion at 1.) Ameren 

asserts that: “there was no witness to sponsor these statements, there was no 

opportunity to challenge them through testimony or cross-examination, and there are no 

record citations to support them.”  (Id.)   As will be demonstrated below, Ameren’s 

argument is without merit and should be rejected. 
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C. Staff Opinions Were Timely Disclosed in Testimony and Are in the 
Record Evidence 

 

Ameren argues that Staff’s RB contains “new non-legal opinions, positions, and 

analyses” on certain credit card expenses that were not timely disclosed in testimony or 

at hearing. (Motion at 4.)  This is patently false. Staff’s opinions on credit card 

expenses, and the bases for those opinions, were timely disclosed and included in the 

record. (See Staff Ex. 9.0 at 2-4, Sch. 9.01; Staff Ex. 13.0, 14-17, Sch. 13.06, Attach. 

B). Ameren was afforded ample opportunity to address those opinions through 

testimony and cross examination.  Staff will address each of the alleged offensive 

excerpts of Staff’s RB in turn, but also notes that Ameren, not Staff, must satisfy the 

burden of proof as to whether the credit card expenses were prudently incurred and 

reasonable in amount. 220 ILCS 5/9-101; see also Scott v. Dept. of Commerce and 

Community Affairs, 85 Ill.2d 42, 53 (1981). Ameren is attempting to have the 

Commission strike Staff’s discussion of Ameren’s failure to satisfy its legal burden, 

which is properly addressed in Staff’s RB. 

Ameren requested the Commission strike the following: 

1. It is unclear exactly how AIC employees “meet customer expectations 
in the event of storm outages” by watching the same weather 
information that is broadcast free to the public through the internet, 
radio and local TV stations as it happens. 

 
The above statement is amply supported by the evidentiary record.  In her 

supplemental direct testimony (Staff Ex. 9.0), Ms. Pearce specifically referred to the 

Commission’s reasoning in its Order in Docket No. 12-0293 as the primary basis for the 

disallowance of certain credit card expenses in this docket.  (Staff Ex. 9.0, 2-4.)  In that 

Order, the Commission specifically disallowed the cost of satellite television service and 
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equipment, stating: “Expecting customers to pay for service from Dish Network so that 

employees can track news and storm information (Tr. at 160) is similarly questionable 

given the prevalence of weather and news services on the internet.”  Ameren Illinois 

Co., ICC Order Docket No. 12-0293, 68-69 (Dec. 5, 2012).   

Furthermore, this sentence with which Ameren takes issue merely points out 

that, based on the evidence in the record, it is unclear how flat screen TVs and satellite 

service credit card charges are prudent and reasonable in amount. See 220 ILCS 5/9-

101.  As such, it is an entirely reasonable inference drawn from the evidentiary record.  

Ameren argues that these items are “work-related,” which in turn, is purportedly 

sufficient to qualify them as both prudent and reasonable expenses. (Ameren IB at 67.) 

The record does not include an explanation as to why a flat-screen TV with satellite 

service is purportedly necessary during a storm response. Also, the statement in 

question simply indicates that based on the record, it is unknown why other, free modes 

of gaining the real-time information on local news stories and extreme weather events in 

or near Ameren’s service territory are not sufficient.  Ameren’s IB states that customers’ 

expectations are met by Ameren’s flat screen TVs and satellite service (See Ameren IB 

at 67.), but any support for this evidence is not in the record.  Staff may properly point 

out this lack of evidence. 

2. It is equally unclear why AIC’s system used to dispatch field personnel 
during normal work operations is not the primary means of 
communicating pertinent storm outage information to necessary 
personnel, instead of satellite television weather reports on flat screen 
TVs, as part of AIC’s storm preparedness and response efforts. 

 

This sentence is a continuation of the argument made in #1 above, that based on 

the evidence in the record, it is unclear how flat screen TVs and satellite service credit 



6 

 

card charges are prudent and reasonable in amount. See 220 ILCS 5/9-101. Ameren 

argues that these items are “work-related,” which in turn, is purportedly sufficient to 

qualify credit card charges for flat screen TVs and satellite service  as both prudent and 

reasonable expenses. (Ameren IB at 67.) Also, the record does not include an 

explanation as to why a flat-screen TV with satellite service is purportedly necessary 

during a storm response. Ameren’s IB states that customers’ expectations are met by 

Ameren’s flat screen TVs and satellite service (See Ameren IB at 67.), but any support 

for this evidence is not in the record, and Staff may properly point out this lack of 

evidence. 

3. This hypothetical scenario posed by AIC raises questions regarding 
the purpose and work-related use of the cell phones purchased with 
AIC credit cards.  Given that AIC’s current communication system 
already allows it to communicate with and dispatch employees to areas 
during normal work operations and during emergencies, it is unclear 
why employees need to have cell phones supplied by the Company. 
Assuming it was truly necessary for AIC’s storm preparedness to have 
such cellular phones, and Staff does not concede that it is, it is 
reasonable to expect the Company to have provided such phones 
through a Company-wide contract obtained through a normal 
purchasing function. Such action would ensure that every employee 
who needs a cellular phone to do their jobs would have the cellular 
phone: in a timely manner, at a Company-approved cost, through an 
appropriate vendor, and with the necessary features. The Company, 
however, has not done this reasonable action. 

 
Once again, these sentences merely point out that the record is unclear as to 

how AIC communicates with its employees during normal work operations such that it 

necessitates employees purchasing individual cell phones on the Ameren credit card. 

Ameren simply asserted that these items are “work-related,” without further explanation, 

which in turn is purportedly sufficient to qualify them as both prudent and reasonable 

expenses. (Ameren IB at 67.) The record contains no explanation as to why the 
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Company’s current communication system, which allows the Company to communicate 

with and dispatch employees, is not a sufficient means of communication.  

AIC further complains that the statements are (a) new opinions, positions, and 

analysis on the necessity of employee cell phones; (b) not included in Staff’s pre-filed 

testimony or schedules; and (c) not procured by cross-examination of any witness at the 

hearing. (Motion at 3.)    However, the basis for the statements was included in Staff’s 

testimony.  Staff disallowed the cost of cell phones purchased with the Ameren credit 

card in pre-filed supplemental direct and rebuttal testimony (Staff Ex. 9.0, Schedule 9.01 

and Staff Ex. 13.0, Schedule 13.06, respectively).  Additionally, Staff Ex. 13.0, p. 16, 

included Staff witness Pearce’s opinion that the cost of cell phones should be 

disallowed because they (i) are unnecessary for the provision of delivery service; (ii) do 

not provide benefits to ratepayers; and (iii) benefit AIC employees as a perquisite. 

The record does not indicate why such phones are necessary for the provision of 

delivery service; how they provide benefit to ratepayers; or how the phones are not 

merely a perquisite to AIC employees.  Ameren could have responded to each of Staff’s 

concerns, but instead attempted to improperly shift the burden of proof to Staff to show 

why the cost of cell phones and other purchases are not reasonable and prudent costs 

that should be recovered from ratepayers.   

Staff may properly point out in its Briefs this lack of evidence in the record. 

D. Ameren’s Motion to Strike Was Not Timely Filed in Relationship to 
When Responses and Replies to the Motion Are Due and When the 
Proposed Order is Tentatively Due 

 

The parties filed their RB’s in this docket on October 4, 2013.  Ameren filed this 

Motion on October 23, 2013.  The tentative due date for the Proposed Order (“PO”) is 
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November 5, 2013.  According to the Rules of Practice, 83 Ill. Adm. Code § 200.190(e), 

“[u]nless otherwise specified by the Hearing Examiner, responses to motions shall be 

filed and served within 14 days after service of the motion and replies to responses shall 

be filed and served within 7 days after service of the responses.”  

As of the date of the filing of this Response, the Administrative Law Judge (“ALJ”) 

has not issued a ruling changing the due dates for the responses and replies to be filed 

in this docket.  As such, Staff’s Response to the Motion would be due on November 6, 

2013 and any replies would be due on November 13, 2013.  Both of these dates are 

beyond the tentative due date for the PO.   

Many of the same credit card purchases in dispute in this docket were disallowed 

by Staff in Docket No. 13-0301, the Ameren formula rate docket update and 

reconciliation docket.  In that docket, Ameren filed two Motions to Strike (“MTS Staff’s 

IB” and “MTS Staff’s RB”).  Those MTS Staff’s IB and MTS Staff’s RB were filed on 

October 9, 2013 and October 17, 2013, respectively.  In fact, Ameren sought to strike 

similar sentences in their MTS Staff’s RB in Docket No. 13-0301 that Ameren is 

requesting be stricken from Staff’s RB in this docket. (See Docket No. 13-0301, MTS 

Staff’s RB, Suppl. Appendix, page one, Items 2-3)  In the MTS Staff’s RB in Docket No. 

13-0301, AIC argues that these are new expert opinions (v. new non-legal opinions) and 

that these positions were not timely disclosed and were not included in the record. (See 

Docket No. 13-0301, MTS Staff’s RB at 1) 

Staff cannot help but observe that given the MTS Staff’s IB and MTS Staff’s RB 

filed by Ameren in Docket No. 13-0301, on October 9, 2013 and October 17, 2013 are 

similar to the Motion in this docket and the due dates for the responses and replies are 
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beyond the tentative due date for the PO in this docket, that it is unclear why Ameren 

could not have filed their motion in this docket in a more timely fashion.  Failing to do so 

puts undue pressure and strain on the ALJ to consider the merits of the Motion, the 

Responses, and Replies, while preparing to file the PO on November 5, 2013.   

 

II. CONCLUSION 

As addressed thoroughly above, short of piecing together a brief that consists 

entirely of a string of direct quotations from the record, any argument in a brief could be 

characterized as “new” merely because it was stated differently than in the record.  

Ameren appears to be attempting to do just that in this docket. However, rephrasing the 

same argument should be insufficient justification for striking any portion of Staff’s RB. 

Moreover, parties may make reasonable extrapolations and inferences from the record, 

and present arguments based on new non-expert opinions, but not facts, in their briefs, 

despite Ameren’s assertions to the contrary. Staff never presented new facts, and thus 

the Commission should deny Ameren’s Motion. 

Staff, accordingly, respectfully requests that the Commission deny Ameren’s 

Motion to Strike Portions of Staff’s RB. 

       Respectfully, 
 
       ___/s/_______________________ 
 
 

Christine F. Ericson 
James V. Olivero 
John L. Sagone 
Office of General Counsel 
Illinois Commerce Commission 
527 East Capital Avenue 
Springfield, IL 62701 
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Phone: (217) 785-8439 
Fax: (217) 524-9116 
cericson@icc.illinois.gov 
jolivero@icc.illinois.gov 
jsagone@icc.illinois.gov 

 
      
   
Counsel for Staff of the 

November 5, 2013     Illinois Commerce Commission 
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