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The Natural Resources Defense Council (“NRDC”), by and through its attorney, 

respectfully submits its Verified Reply to Responses to Objections to the Procurement Plan 

(“Plan”) pursuant to the Administrative Law Judge’s October 9, 2013 Procedural Ruling.   

 

Introduction 

NRDC commends the Illinois Power Agency on a clear, thoughtful, and well-developed 

section of the Plan on the procurement of energy efficiency.  This is the second year the IPA is 

procuring incremental energy efficiency pursuant to Section 16-111.5B.  While there are 

implementation challenges to work through as identified in this proceeding, it is unquestionable 

that this Section of the Public Utilities Act has created new opportunities for utilities and non-

utility energy efficiency providers to provide a low-cost, zero-pollution clean energy resource to 

residents and small businesses throughout the state.  As noted in the Plan, energy savings 

captured through this policy has doubled from 244,587 MWh (expected) in 2013-2014 to 

498,524 MWh (expected) in 2014-2015.  Addressing some of the key policy issues in this docket 

can result in capturing even more of the cost-effective potential for energy efficiency in Illinois.  

NRDC remains committed to working with stakeholders, the utilities, the IPA, and the 

Commission to ensure the continued success of energy efficiency programs under Section 16-
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111.5B.  In this Verified Reply, NRDC addresses four issues: (1) DCEO participation, (2) the 

feedback mechanism, (3) addressing the complication of the transitional year programs, (4) and 

determining duplicative/competitive programs. 

 

DCEO Participation 

The absence of DCEO programs in the Plans both last year and this year is troubling and 

problematic. Low-income housing is one of the least developed and most significant opportunity 

sectors for efficiency, more than half of which nationwide were built before building codes 

began to require energy efficient windows, insulation and appliances. Partially as a result of this 

energy inefficiency, low-income renters pay a much higher share—as much as 33% or more—of 

their income for electricity and gas, which means fewer resources for critical expenses such as 

food, transportation and health care. In addition, owners of low-income rental properties face 

higher costs, reducing their ability, among other things, to make other improvements to the 

properties. 

Residents of low-income multi-family buildings have not enjoyed their share of energy 

efficiency investments, which are so much more valuable to them given the outsized share of 

their income that is swallowed by energy costs.  To exacerbate this problem by excluding low 

income programs from this procurement plan when the customers served by DCEO’s energy 

efficiency portfolio fit squarely into the pool of customers who are served by the IPA, would be 

inequitable, counterproductive, and is unnecessary when there are multiple solutions at the 

Commission’s disposal to ensure that low income customers can be served under the provisions 

of 16-111.5B.  As DCEO correctly identified in their Verified Objection, “[t]he potential for 

energy efficiency in low income housing, particularly multi-family rental housing is very large. 
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DCEO’s current low income energy efficiency programs cannot keep up with the demand in this 

sector. . . .”  (DCEO Verified Objection at 1-2). 

To address this issue, the IPA, in its Verified Response, provides three paths: (1) for the 

Commission to determine that, for the purposes of this Section alone, DCEO can be considered a 

“utility” and therefore can propose new programs or program expansions directly to the IPA in 

future years; (2) for DCEO to participate in the utility RFP process under Section 16-

111.5B(a)(3); or (3) to make a legislative change to the Statute to more clearly define DCEO’s 

role.  (IPA Verified Response at 14-15).   

NRDC supports the first option outlined in IPA’s Response as the most expedient 

solution to this problem.  It would allow DCEO to directly file their programs with the IPA 

rather than go through the RFP process.  NRDC agrees with DCEO that the Commission has the 

authority and discretion to provide consistency to the energy efficiency programs under the 

Public Utilities Act and urges the Commission to exercise that ability at this time. (DCEO 

Response at 2)  NRDC is cognizant that there may be legal and administrative barriers that 

prevent DCEO, a state agency, from going through a private utility’s RFP process.  The IPA has 

committed to providing the same analysis to timely filed DCEO-provided programs as the utility 

programs, and therefore the path is clear for the Commission to use its discretion and allow 

DCEO to file programs directly with IPA.  (IPA Response at 14).  NRDC re-emphasizes that it is 

urgent to provide expanded DCEO programs and should be a priority of the Commission.  The 

stakeholders, through the IPA workshop process, all agree that DCEO programs should be 

included in the Section 16-111.5(B) process, DCEO has consistently expressed legal concerns 

that it cannot submit programs through the utility RFP process, and the IPA is willing to examine 
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the DCEO programs directly going forward.  Accordingly, NRDC sees a clear path forward on 

this issue once the Commission directs IPA to allow DCEO to file their programs with IPA.   

Should the Commission conclude that it cannot direct IPA to allow DCEO to file their 

programs with IPA despite the willingness of IPA to make that pathway available, NRDC 

encourages the Commission to act quickly to establish a process to determine the precise nature 

of the barrier that prevents DCEO from participating in the utility RFP process, and to craft 

solutions to eliminate this barrier along with the stakeholders who have expressed interest in this 

issue.  

 

Feedback Mechanisms for Capturing “All Achievable Cost Effective Savings” 

NRDC supports the inclusion of IPA’s Feedback Mechanism discussion in its Plan and 

disagrees with Ameren and ComEd that this section should be removed.  (IPA Plan 82-83; 

Ameren Response at 17; ComEd Appendix A)  ComEd (and by extension Ameren through its 

support) is incorrect that “nowhere within Section 16-111.5(B) is it stated that it is the goals of 

that section to fully capture the potential for all achievable cost-effective savings. . . . No role is 

given to the IPA to pursue some unstated statutory goal to capture all cost savings identified in 

the potential study.”  (ComEd Objections at 4; Ameren Response at 17).  

Section 16-111.5(B)(a)(5) explicitly states the objective of capturing all of the cost-

effective potential for energy savings in the markets served by the IPA:  

Pursuant to paragraph (4) of subsection (d) of Section 16-111.5 of this Act, the 

Commission shall also approve the energy efficiency programs and measures 

included in the procurement plan, including the annual energy savings goal, if the 

Commission determines they fully capture the potential for all achievable cost-

effective savings, to the extent practicable, and otherwise satisfy the requirements 

of Section 8-103 of this Act. 

(Emphasis added.)   



5 

 

NRDC agrees with the IPA that fully capturing the potential for all achievable cost-

effective savings is an iterative process.  (IPA Response at 12)  The IPA is correct that there is a 

broad swath of efficiency opportunities not yet being captured based on the potential study, 

which serves as a guide of what energy savings is available.  (IPA Plan 82-83; ComEd 

Objections at 4)  As CUB correctly identifies, the statute explicitly requires submission of the 

potential study to IPA,
1
 which would make no sense and render that section of the statute 

superfluous if the IPA and Commission are not “obliged to review whether all cost-effective 

energy efficiency is being captured for inclusion in the Plan.” (CUB Response at 7) That the 

statute does not spell out a specific planning link between the potential studies and the programs 

submitted to the IPA and ultimately approved, does not render the objective itself irrelevant to 

the IPA’s review of the assessments, nor does it preclude the IPA from creating that link.  

 

Transition Year 

NRDC acknowledges that in this year, and every three years thereafter, there is a 

“chicken and the egg” problem, with Section 16-111.5B programs being approved before 8-103 

programs are approved. With no approved Section 8-103 programs for next year, it is not 

possible to definitively determine whether a program proposed for IPA procurement would 

complete with an 8-103 program. The IPA has proposed a solution – that the Commission 

conditionally approve programs, contingent on the outcome of the case in which the 8-103 

programs are proposed.  (IPA Response at 13)  NRDC agrees with this approach to conditionally 

approve IPA programs during these transition years.   

 

                                                           
1
 Section 16-111.5B(a)(3)(A) 
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Determining Duplicative/Competitive Programs 

The IPA has put forth a set of factors by which the Commission can evaluate whether a 

program proposed by a third party through the utility RFP is actually “duplicative” or 

“competitive.”  (IPA Plan at 84-85)  Doing so would serve to provide clarity for future bidders 

and to provide a standard by which the commission can resolve disagreements between parties 

about whether a utility’s decision to exclude a program was warranted.   Factors that IPA 

suggests the Commission consider include: (1) similarity in product/service offered; (2) market 

segment targeted, including geographic, economic, and customer classes targeted; (3) program 

delivery approach; (4) compatibility with other programs (for instance, a program that created an 

incentive to accelerate the retirement of older inefficient appliances could clash with a different 

program that tunes-up older appliances ); (5) likelihood of program success (a proven provider 

versus an undercapitalized or understaffed provider, if such evidence is placed in the record); (6) 

the effect(s) on utility joint program coordination (for defining “competitive”); (7) impact on 

Section 8-103 EEPS portfolio performance (for defining “competitive”).  (IPA Plan at 84-85; 

IPA Response at 18)  NRDC is comfortable with the use of this set of factors when considering 

whether a program is duplicative or competitive.   

As for the question of what point in the process competing or duplicative programs 

should be removed from consideration, NRDC agrees with the process outlined by the IPA (IPA 

Response 17-18).  NRDC believes that it is completely appropriate for the utilities to pass first 

judgment on the question of duplication/competition as they are most familiar with the programs. 

However, that is not the end of the story. The utilities still need to show all program proposals to 

the IPA, which can draw a different conclusion in the plan it sends to the Commission. The 

Commission can also draw a different conclusion than either the utilities or the IPA, informed by 



7 

 

input from other parties. In short, the current process being followed is appropriate.  

 

Conclusion 

In conclusion, NRDC urges the Commission to (1) swiftly and clearly address the DCEO 

participation issue by allowing DCEO to file plans with the IPA as all involved parties are 

willing to do; (2) retain the thoughtful feedback loop discussion in the IPA Plan; (3) approve 

IPA’s approach to conditionally approve IPA programs during these transition years; and (4) 

provide factors for determining duplicative/competitive programs consistent with those 

recommended by IPA and stakeholders. 

 

Dated: October 31, 2013 

     Respectfully submitted, 

     Natural Resources Defense Council 

 

     /s/_Stephen J. Moore______________ 

     By: Stephen J. Moore 
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