
 

 

STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

THE ILLINOIS POWER AGENCY 
 
Petition for Approval of the  
2014 IPA Procurement Plan pursuant to Section 
16-111.5(d)(4) of the Public Utilities Act. 

: 
: 
: 
: 
: 

No. 13-0546 

 

 

 

 

 

COMMONWEALTH EDISON COMPANY’S  
VERIFIED REPLY TO CERTAIN RESPONSES TO  

OBJECTIONS TO THE IPA PROCUREMENT PLAN 

 
 



 

i  

Table of Contents 
 

I.  ENERGY EFFICIENCY .....................................................................................................1 

A.  Role of DCEO in 16-111.5 Procurement Proceedings ........................................... 2 

1.  Reply to DCEO ............................................................................................2 

2.  Reply to the AG ...........................................................................................3 

B.  Potential Studies...................................................................................................... 4 

C.  Consideration of All Third-Party Bids .................................................................... 6 

D.  Feedback Loops ...................................................................................................... 8 

1.  Reply to the AG ...........................................................................................8 

II.  OTHER ................................................................................................................................8 

III.  CONCLUSION ....................................................................................................................9 

 



 

1 
 

STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 
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: 
: 
: 
: 
: 

No. 13-0546 

COMMONWEALTH EDISON COMPANY’S  
VERIFIED REPLY TO CERTAIN RESPONSES TO  

OBJECTIONS TO THE IPA PROCUREMENT PLAN 

Commonwealth Edison Company (“ComEd”), pursuant to Section 16-111.5(d)(3) of the 

Illinois Public Utilities Act (the “Act” or “PUA”) and the October 9, 2013 ruling of the 

Administrative Law Judge, submits this verified reply (“Reply”) to certain responses 

(“Responses”) to objections (“Objections”) filed with respect to the proposed 2014 Power 

Procurement Plan (“Plan”).  This Reply addresses responses filed by the Illinois Power Agency 

(“IPA”), the Illinois Commerce Commission (“ICC” or “Commission”) Staff (“Staff”), Ameren 

Illinois Utilities (“Ameren”), Wind on the Wires (“WOW”), the Illinois Competitive Energy 

Association (“ICEA”), and the Retail Energy Supply Association (“RESA”), Exelon Generation 

Company, LLC (“Exelon”), the People of the State of Illinois (the “AG”), the Citizens Utility 

Board (“CUB”), and the Department of Commerce and Economic Opportunity (“DCEO”).  This 

Reply focuses on the most important issues.  The fact that ComEd does not reply to a particular 

Response or argument does not imply agreement or acceptance by ComEd. 

I. ENERGY EFFICIENCY 

Several parties filed responses to objections commenting on proposed energy efficiency 

issues.  ComEd replies below. 
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A. Role of DCEO in 16-111.5 Procurement Proceedings 

1. Reply to DCEO 

In its filing,1 DCEO incorrectly asserts that “[t]he IPA’s decision to exclude DCEO from 

its 2014 Draft Energy Efficiency Procurement Plan is inconsistent with the intent of the Public 

Utilities Act.”  In essence, DCEO argues that because a wholly different part of the Act - 

Sections 8-103 and 8-104 - afford it with a unique role in proceedings governed by those 

provisions, the Commission should effectively cut and paste those provisions into Section 16-

111.5, such that DCEO might also have a unique role in this proceeding.  This request is legally 

improper, baseless, and should be rejected.   

The fundamental role of statutory interpretation is to give effect to the intention of the 

legislature.  County of Knox ex. Rel. Masterson v. Highlands, LLC, 188 Ill. 2d 546, 556 (1999).  

The language of the statute is the best indication of the legislative intent.  Id.  When the statutory 

language is clear, it is never proper to depart from plain language by reading into a statute 

exceptions, limitations, or conditions which conflict with the clearly expressed legislative intent.  

Id.   

Although the law does in fact provide DCEO with a unique role in 8-103 proceedings 

(e.g. “[t]he remaining 25% of those energy efficiency measures approved by the Commission 

shall be implemented by the Department of Commerce and Economic Opportunity, and must be 

                                                 
1 DCEO’s pleading is mistakenly labeled an “Objection in response to the Illinois Power Agency’s 2014 

Procurement Plan.”  DCEO Objection, p. 1.  ComEd objects to this characterization because the deadline to submit 
objections, as established by the October 9 Ruling of the Administrative Law Judge, has passed.  Thus, in order for 
ComEd to have a fair opportunity to respond, it will treat the pleading as a response to objections for purposes of 
this Reply.  ComEd further notes that on October 30, 2013, DCEO served ComEd two documents, entitled “DCEO 
Verified Response to Objections,” and “DCEO Motion to File Instanter.”  While the filing deadline for responses in 
this docket has also passed, as of the time of filing this Reply, neither of DCEO’s pleadings are reflected as having 
been filed with the Commission on e-Docket.  Accordingly, ComEd reserves its right to respond to any properly 
filed pleading(s) at such time. 



 

3  

designed in conjunction with the utility and the filing process,” 220 ILCS 5/8-103(e)) there is no 

similar provision that applies to this 16-111.5 proceeding. 

Rather, the law governing this proceeding establishes the following process: 

… a utility shall conduct an annual solicitation process for the purposes of 
requesting proposals from third-party vendors, the results of which shall be 
provided to the Agency as part of the assessment, including documentation of all 
bids received.2 

No language in this provision – nor any other provision of Illinois law – indicates or even 

suggests that DCEO should be treated differently than any other third party vendor in the 16-

111.5 procurement process, nor that the Commission can rewrite the statute to say otherwise.  

The General Assembly’s silence on the issue in 16-111.5 fully confirms that it did not intend for 

DCEO to receive distinct treatment in this proceeding.     

While the law may not afford DCEO any unique treatment in the procurement process, 

nothing in the law forecloses DCEO from participating in IPA procurement events through the 

standard third party request for proposal (“RFP”).  Accordingly, the Commission should 

conclude that, going forward, if DCEO wishes to participate in the 16-111.5 procurement 

process, it must do so through the third party RFP process set forth in the Act.  

2. Reply to the AG 

The AG continues to recommend that the Commission “take evidence or comments on 

the bidding difficulties that have prevented DCEO’s participation in IPA Plans to date.”  AG 

Response, p. 5.  It further states that “once a clearer understanding of these contracting 

difficulties is presented, it is the OAG’s hope that the IPA, DCEO, and the Utilities can craft an 

amendment to the Plan.”  Id.  While ComEd has remained open to dialogue on this issue 

                                                 

2 220 ILCS 5/16-111.5B (emphasis added). 
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throughout the course of this proceeding, it notes that, to date, no party has submitted any such 

evidence.  Accordingly, consistent with its position stated above and in its Objections and 

Responses, the Commission should hold that the proper avenue for DCEO to participate in a 16-

111.5B proceeding is through the standard third party request for proposal process.  

B. Potential Studies 

CUB disagrees that the Plan’s discussion regarding the IPA’s “programmatic planning 

link” proposal should be deleted.  CUB Response, p. 7.  CUB argues that because the IPA and 

Commission are obliged to review whether all cost-effective energy efficiency is being captured, 

there would be no use for the utilities to submit a potential study for inclusion in the Plan and 

review by the ICC.  CUB’s arguments are unpersuasive, ignore the unambiguous letter of the 

law, and should be rejected.   

First, CUB recommends that the Commission require utilities to submit potential studies 

significantly earlier than presently required, stating they should be released “in the fall of the 

year prior to the utilities filing the three year portfolios.”  CUB Response, p. 9.  According to 

CUB, such change would allow utilities and vendors the opportunity to “review and consider the 

most recent data on potential before designing and submitting program bids.”  Id.  This 

recommendation is unreasonable and should be rejected.   

ComEd’s primary concern with this recommendation is that it would extend the timetable 

so far out – adding nearly a year onto the current July 15 submission date – that it could diminish 

the accuracy of the data contained therein.  Moreover, the recommendation is unnecessary 

because the statute dictates that the RFPs are in and of themselves part of the potential study (“in 

preparing such assessments, a utility shall conduct an annual solicitation process for purposes of 

requesting proposals from third-party vendors, the results of which shall be provided to the 

Agency as part of the assessment, including documentation of all bids received… 220 ILCS 
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5/16-111.5(a)(3) (emphasis added)).  Had the General Assembly intended the potential study to 

be completed prior to the utilities receiving the RFPs, then it would have stated as much. 

Second, CUB recommends that the Commission mandate either the inclusion or 

exclusion of certain language contained in RFP, asserting that some language this year may have 

prevented efficiency providers from submitting program bids.  Specifically, CUB proposes the 

Commission direct the utilities “to include in the RFP that third party vendors will retain 

autonomy in administering programs under the IPA process, and prohibit the utilities from 

capping the number of years they will accept efficiency program bids for.”  CUB Response, pp. 

11-12.  While ComEd agrees that standardization of some terms may be beneficial to creating a 

more efficient RFP process, CUB’s recommendations misconstrue the language and intent of the 

two clauses identified and should therefore be rejected.   

CUB first asserts that ComEd’s RFP states “that third-party vendor programs may be 

taken over by ComEd if ComEd believes it would “enhance” the program.”  CUB Response, p. 

11.  This statement is incorrect as nothing in the RFP states that ComEd may elect to “take over” 

a third party vendor program if it believes it could enhance the program.  Rather, the RFP 

provides: 

The selected bidders will be responsible for program design/resdesign, managing, 
executing, securing, documenting, and reporting energy savings and marketing of 
the program under review and approval by ComEd.  Bidders should assume they 
will have design, execution, marketing and outreach responsibility for the 
purposes of this bid.  However, upon review by ComEd it may be determined that 
the likelihood of achieving cost-effective savings would be enhanced by 
marketing the program under the Smart Ideas banner…  

Thus, contrary to CUB’s assertion, the RFP does in fact state that selected bidders will be 

responsible for program design, management, and execution.  ComEd simply retains the ability 

to further market the program under its existing Smart Ideas banner.  It is difficult to see how 
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such provision might detract a vendor from submitting an RFP, particularly when the effect of 

the provision is to provide increased marketing for third party programs. 

CUB also speculates that third party vendors may be dissuaded from submitting bids 

because ComEd accepted bids for programs lasting 1-3 years rather than indefinite time lengths.  

This assertion is inconsistent with ComEd’s experience as it has generally had no difficulty in 

finding and retaining qualified implementation contractors.  More basically, however, this 

timeline makes sense as it aligns the timing of ComEd’s 16-111.5B programs with its 8-103 

programs, thus allowing ComEd to effectively coordinate both portfolios and minimize the risks 

associated with a long term or indefinite contract.  More importantly, however, the three-year 

horizon provides an important safeguard to ensure that third party energy efficiency programs 

are not only well-managed, but also subject to review on a regular basis.  Nothing prevents a 

program that has proven to be well-managed from being expanded or continued.  Rather, this 

timeline ensures that the customers who pay for these programs are receiving quality programs 

with sufficient oversight. 

C. Consideration of All Third-Party Bids 

Both the AG and CUB continue to endorse the notion that the Commission should be the 

“final arbiter” of determining which programs are duplicative and/or competing.  While ComEd 

does not dispute the Commission’s oversight of the 16-111.5B procurement process, their 

position is overstated and inconsistent with the statutorily-defined process. 

Section 16-111.5B provides that it is the utilities that are empowered to conduct the 

assessment of energy efficiency programs or measures that could be included in the procurement 

plan, stating: “each Illinois utility procuring power... shall annually provide to the Illinois Power 
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Agency by July 15 of each year… an assessment of cost-effective energy efficiency programs or 

measures.”3  Thus, in conducting this assessment, it is the utilities’ responsibility to identify the 

specific energy efficiency programs or measures that would be offered to retail customers and to 

conduct a solicitation process for requesting proposals from third party vendors.   

The utilities are then to provide the assessment and the documentation from the 

solicitation process to the IPA.4  The IPA must then make its own determination as to which of 

the energy efficiency programs and measures are cost-effective, and then include such programs 

and measures in its procurement plan.5  However, this determination is limited to those energy 

efficiency programs and measures “included in the annual solicitation process and assessment 

submitted pursuant to paragraph (3) of this subsection (a).”6  As mentioned above, the IPA is 

also empowered to provide input to the utilities for the annual solicitation process. 

The Commission’s role, as set out in Section 16-111.5(B), is to review those energy 

efficiency programs and measures that are set out in the procurement plan, and to “approve the 

energy efficiency programs and measures included in the procurement plan, if the Commission 

determines they fully capture the potential for all achievable cost-effective savings, to the extent 

practicable, and otherwise satisfy the requirements of Section 8-103.”7 

Permitting the utilities to screen out duplicative or competing programs, consistent with 

the factors identified by the IPA in its Objections, is reasonable, appropriate, and consistent with 

the Act.  Moreover, ComEd does not oppose continuing the collaborative process used in this 

year’s proceeding where it sought input from stakeholders in order to determine which programs 

                                                 
3 220 ILCS 5/16-111.5B(a)(3) 
4 Id. 
5 Id. 
6 220 ILCS 5/16-111.5(B)(a)(4) 
7 220 ILCS 5/16-111.5B(a)(3)(5) 
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should or should not be included in the portfolio.  Rehashing the issue through a litigated 

proceeding serves no interest other than to increase the expense and administrative burden of a 

process that can be handled far more efficiently.   

D. Feedback Loops 

1. Reply to the AG 

The AG argues that the “utilities are more than likely aware of which programs will be 

the centerpieces of their Section 8-103 program portfolios when they submit their 

recommendations to the IPA for achievable, cost-effective efficiency programs.”  AG Corr. 

Response, pp. 2-3; 9.  It goes on to assert that “there is no reason utilities should not be bidding 

into the IPA portfolio planned expansions of proposed Section 8-103 programs that they have 

concluded are cost-effective and are likewise proposing to be approved by the Commission in the 

Section 8-103 dockets.”  AG Response, p. 3.   While ComEd may have an idea which programs 

it would like to include in its Section 8-103 portfolio, it is impossible to say with any certainty 

exactly which 8-103 programs will actually be approved.  Indeed, if that level of certainty were 

available, then the need for 8-103 proceedings would be rendered obsolete.  Because the utilities 

do not know which programs will be approved in their Section 8-103 portfolios, they cannot 

possibly know which programs to propose to expand and the AG’s recommendation should be 

rejected. 

II. OTHER 

Though it provides no new analysis, Wind on the Wires (“WOW”) states that it supports 

Renewable Suppliers’ recommendations regarding the manner in which renewable energy credits 

(“RECs”) are curtailed and the process for review and comment on the spring load forecasts. 
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WOW Response, p. 5.  Consistent with and for the reasons cited in its Response, ComEd objects 

to all of these proposals.  

In addition, WOW postulates that because ComEd’s rate is now much closer to the 

prevailing market price it is implausible that there will be additional customer migration from 

ComEd.  ComEd disagrees.  In addition to at least one known government entity pursuing a 

March 2014 municipal aggregation referendum, there are still several municipalities moving 

forward to implement aggregation programs previously approved by voters.  Retail electric 

suppliers (“RES”) also continue to solicit individual customers to switch away from ComEd.  

While price is certainly an important factor in such a decision, it is not the only factor.  For 

instance, a number of communities and individuals select RES suppliers based on higher 

renewable content than the ComEd offering (such as 100% green programs). As stated in its 

response, ComEd will take the latest information on these and other factors into account when it 

updates its forecast in March of 2014.  Consequently, the Commission should disregard WOW’s 

incorrect and unsupported recommendations. 

III. CONCLUSION 

For the reasons stated herein, ComEd requests that the Commission modify and, as 

modified, approve the Plan as set forth in ComEd’s Objections, its Response, and this Reply. 
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